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THE  LATE  MB.  JUSTICE  BALDWIN. 

Henry  Bai4>wiic  was  born  in  1779,  in  New  Haven,  of  a  family 
remarkable  not  only  for  their  political  success,  but  for  their 
literary  distinction.  His  brother,  Abraham  Baldwin,  having 
at  an  early  age  removed  to  Georgia,  became,  in  that  state, 
noted  not  only  for  his  energy  as  a  politician,  but  his  power  &s 
a  debater.  Elected  a  member  of  the  convention  which  formed 
the  federal  constitution,  he  took  a  prominent  stand  among  the 
advocates  of  popular  sovereignty;  and  he  is  classed  by  Mr. 
Madison  as  one  of  the  most  thorough  reasoners  in  that  distin- 
guished body.  His  sister  was  the  wife  of  Joel  Barlow,  whose 
talents,  as  their  possessor  himself  was  fond  of  remarking,  were 
both  epic  and  diplomatic,  but  whose  politics  were  democratic 
without  qualification,  he  having  boasted  that  even  in  France, 
during  the  revolution,  where  he  spent  some  time  as  minister, 
he  would  have  found  himself,  had  he  been  called  upon  to  pitch 
his  tent,  in  the  extreme  camp  of  the  champions  of  popular  rights. 
A  relation,  not  very  remote,  bearing  the  same  family  name, 
occupied,  not  long  back,  the  post  of  governor  of  Connecticut, 
and  has  added  to  the  professional  distinctions  of  his  race,  by  a 
course  as  remarkable  for  learning  and  ability,  as  for  integrity 
and  honour. 

Mr.  Baldwin  graduated  at  Yale  College  in  1797,  numbering 
among  his  cotemporaries  Chief  Justice  Williams,  Mr.  Roger 
Minot  Sherman  and  Mr.  Silliman.  He  was  distinguished  in 
the  college  annals  for  the  sturdy  energy  with  which  he  forced 
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his  way,  in  the  face  of  great  difficulties,  to  an  eminent  post  at 
the  head  of  his  class;  and  there  are  not  a  few  anecdotes  afloat 
which  illustrate  the  mingled  good  nature  and  obstinacy  of  his 
character.  Easily  led  in  matters  which  he  deemed  non-essen- 
tial, he  was  most  impracticable  whenever  he  thought  his  per- 
sonal rights  were  infringed;  and  it  is  said  that  having  consider- 
ed himself  imposed  on,  at  an  early  period  of  his  career,  by 
some  of  the  more  adroit  of  his  associates,  he  took  the  lead  in  a 
warfare  which  partook  much  more  of  the  features  of  an  Indian 
feud,  than  of  a  literary  contest  Leaving  college,  however, 
with  a  high  reputation  for  scholarship,  industry  and  integrity, 
he  came  to  Philadelphia  with  the  intention  of  practising  law, 
and  enrolled  himself  as  a  student  in  the  office  of  Mr.  Alexander 
J.  Dallas,  at  that  time  rapidly  rising  to  the  position  he  after- 
wards filled,  of  one  of  the  ablest  lawyers  and  boldest  thinkers 
of  the  day. 

Mr.  Baldwin's  first  permanent  residence  was  at  MeadviUe, 
in  Crawford  county;  but  it  was  not  long  before  his  increasing 
business  drew  him  into  practice  at  Pittsburg,  at  that  time  the 
most  important  town  west  of  the  Alleghanies.  He  found  there 
a  bar  singularly  well  adapted  to  the  enterprising  and  sagacious 
population  in  which  it  was  placed.  Conspicuous  in  its  ranks 
for  legal  attainments,  as  well  as  for  strong  reasoning  faculties, 
stood  James  Ross,  then  but  shortly  before  elected  to  the  Senate 
of  the  United  States  by  the  federalists,  during  their  brief  early 
supremacy  in  Pennsylvania.  By  his  side  were  Steel  Sample, 
a  man  whose  thorough  learning  and  prodigious  argumentative 
strength,  conceded  by  most  of  his  cotemporaries  to  be  unrival- 
led at  the  western  bar,  were  afterwards  unhappily  obscured  by 
habits  too  frequently,  at  that  time,  the  bane  of  the  profession; 
John  Woods,  whose  substantial  business  capacity  had  earned 
for  him  a  large  practice;  William  Wilkins,  afterwards  Sena- 
tor from  Pennsylvania  and  minister  to  Russia,  and  then  a 
graceful  and  popular  advocate;  and  Parker  Campbell,  who, 
though  residing  at  Washington,  was  concerned  in  most  of  the 
important  trials  in  the  western  part  of  the  state.  The  bar  was 
well  stocked ;  and  independently  of  the  natural  jealousy  felt  by 
joint  tenants  towards  a  stranger  who  seeks  to  share  with  them 
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their  heritage,  there  were  circumstances  which  tended  not  a 
little  to  increase  the  discomfort  of  Mr.  Baldwin's  situation. 
His  strong  and  almost  filial  attachment  to  his  brother,  who 
was  several  years  his  senior,  and  who  then  was  conspicuously 
active  in  the  anti-federal  ranks,'— his  personal  relations  with 
Mr.  Barlow,  whose  democracy  was  philosophic,  and  of  course 
unqualified, — the  natural  tendency  of  his  own  sturdy  though 
impatient  character, — combined  to  associate  him  with  the  op- 
position to  the  two  first  administrations.  Anti-federal  much 
more  in  his  tastes  than  in  his  principles,  he  found,  in  those  days 
of  vehement  party  spirit,  that  the  former  quality  was  more  ob- 
noxious than  even  the  fatter;  and  it  was  one  of  the  few  great 
pleasures  of  his  closing  days,  when  the  duties  of  his  circuit 
drew  him  to  the  spot  of  his  professional  labours,  to  review, 
with  the  remaining  associates  of  his  early  struggles,  the  inci- 
dents of  the  desperate  conflict  in  which  they  were  once  con- 
cerned. His  straight-forwardness  of  purpose,  however,  and  the 
unaffected  simplicity  of  his  habits,  attracted  to  him  finally  that 
deference  which  his  powerful  intellect  at  first  had  rather  repel- 
led; and  after  having  fought  a  duel  with  a  professional  brother 
who  had  called  him  Caliban,  and  then  had  charged  him  with 
confounding  the  epithet  with  that  of  cannibal,  he  found  himself 
at  last  recognised  as  one  of  the  leaders  of  the  bar. 

Of  his  social  and  personal  habits  much  has  been  said ;  and 
even  if  the  feats  which  have  been  related  are  authentic,  this  is 
not  the  time  nor  the  place  to  put  them  on  record.  He  was  at 
all  times  innoeent  of  any  thing  like  personal  pretension;  and  he 
never  hesitated  to  enter  into  the  homeliest  adventures  with  a 
heartiness  and  simplicity  which  were  sometimes  a  little  incon- 
sistent with  the  dignity  of  the  profession.  His  convivial  asso- 
ciations were  indiscriminate  in  their  character;  and  it  is 
related  of  him  that  when  once  temporarily  attending  court  in 
Meadville,  having  consented  to  take  a  pipe  and  a  mug  of  ale 
with  some  new  comers  at  one  of  the  inns,  he  found  himself, 
when  daylight  came,  after  having  passed  the  night  with  them 
in  the  confidence  of  smoke  and  whiskey,  surrounded  by  a  crew 
of  Ohio  privateers,  as  they  were  then  called,  whom  he  was  to 
prosecute  the  next  day  for  having  taken  possession  of  and  run 
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away  with  a  sloop.  And  yet,  notwithstanding  these  occasional 
deviations,  his  devotion  to  the  profession  was  such  as  was  con- 
sidered unequalled  at  the  bar  in  which  he  was  placed,  and  will 
meet  but  few  parallels  any  where.  He  slept  but  little,  and  so 
thorough  was  his  absorption  in  his  professional  studies,  that  for 
week  after  week  he  would  study,  note  and  digest,  without  in- 
termission, and  almost  without  refreshment,  till  his  mind  was 
so  thoroughly  imbued  with  the  subject  as  to  make  it  part  of 
himself.  Commentaries  and  elementary  treatises  he  repudiated 
earnestly.  Never  contenting  himself  with  sucking  out  the  mar- 
row of  a  germinal  principle,  he  would  swallow  each  case  whole; 
and  so  capacious  and  retentive  became  his  memory,  that  there, 
were  few  topics  on  which  he  could  not  present  the  authoritative 
decisions,  not  only  in  substance  and  merits,  but  in  name  and 
volume.  Such  material,  united  with  strong  good  sense,  and  a 
clear  perception  of  things  in  their  business  relations,  acted  on 
by  an  intellect  whose  power  of  comprehension,  analysis  and 
argumentation,  has  rarely  been  equalled,  left  him  finally  with 
few  professional  rivals.  Not  yet  harassed  by  the  embarrass- 
ments or  fevered  with  the  malady  which  afflicted  him  some 
years  afterwards,  his  mental  faculties  were  in  the  full  play  of 
their  mature  strength;  and  when  the  memory  of  his  profound 
learning,  his  prodigious  industry,  his  earnest,  straight-forward, 
and  yet  most  powerful  arguments,  his  simple-hearted  and  un- 
compromising devotion  to  the  cause  of  his  client,  is  lost  to  the 
profession,  there  will  be  lost  one  of  the  best  examples  of  a  tho- 
rough lawyer,  which  the  short  professional  career  of  this  coun- 
try has  afforded. 

In  1817,  Mr.  Baldwin  was  elected  to  Congress  by  a  large 
majority,  and  continued  for  three  sessions  to  enjoy  the  unlimit- 
ed confidence  of  his  constituents  as  a  member  of  the  lower 
house.  With  the  exception  of  Mr.  Mallary,  of  Vermont,  there 
was  no  one  who,  at  that  evcutful  period,  did  more  than  he  to 
collect  into  an  argumentative  shape,  the  statistics  on  the  faith  of 
which  the  protective  system  was  based.  His  speech  in  1820, 
made  in  explanation  of  the  bill  then  reported  by  him,  and  sub- 
stantially passed  into  a  law  in  1828,  may  be  ranked  among  the 
most  effective  efforts  of  the  times,  both  in  rhetoric  and  reason- 
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ing;  and  to  its  general  circulation  through  the  country  was  in 
part  attributed  the  great  progress  of  the  doctrines  he  was  so 
prominent  in  espousing.  In  the  agitation  of  the  Missouri  ques- 
tion he  took  an  active  part ;  and  during  the  earlier  divisions, 
was  the  only  member  from  Pennsylvania,  and,  with  the  excep- 
tion of  Mr.  Holmes,  the  only  member  from  the  north,  who  re- 
sisted the  attempt  to  make  the  extinction  of  slavery  in  Missouri 
a  sine  qua  turn  of  its  admission  into  the  Union.  In  the  settle- 
ment of  the  Florida  treaty  he  bore  a  part,  which,  though  less 
conspicuous,  was  scarcely  less  serviceable.  The  south-west- 
ern boundary,  as  agreed  upon,  after  much  painful  controversy, 
in  Mr.  Monroe's  cabinet,  was  the  subject  of  a  conflict  of  opin- 
ions no  less  painful  among  the  leading  democratic  politicians 
of  the  north  and  the  south ;  and  the  President  found  that  the 
harmony  which  it  had  been  the  great  object  of  his  administra- 
tion to  establish  between  the  conflicting  territorial  interests  of 
the  country,  was  on  the  eve  of  destruction.  It  was  at  this 
crisis  that  Mr.  Baldwin,  whose  conservative  course  on  the 
Missouri  question  had  placed  him  in  a  position  of  no  little  per- 
sonal power,  was  requested  by  the  President  to  assume  the 
delicate  post  of  negotiator  between  the  hostile  elements ;  and 
to  his  firm  and  prudent  management  of  the  important  mission 
confided  to  him,  is  greatly  due  its  successful  issue.  In  the 
Seminole  question,  at  that  time  the  subject  of  anxious  investi- 
gation, first  in  the  cabinet  and  then  in  the  house,  he  took  a  part 
equally  important ;  and  to  the  agency  which  he  bore  in  its  set- 
tlement, as  well  as  the  personal  intercourse  it  induced,  are  to 
be  attributed  the  relations  of  personal  intimacy  which  after- 
wards existed  between  him*  and  the  distinguished  man  whom  it 
chiefly  involved.  While  the  hardy  vigour  of  his  intellect  com- 
manded respect,  the  homely  simplicity  of  his  character  dis- 
armed suspicion,  and  he  had  the  felicity,  at  the  close  of  his 
Congressional  course, — a  felicity  not  often  enjoyed  either  by 
the  subtle  tactician  or  the  brilliant  orator, — to  be  placed  among 
those  who,  by  the  action  of  others  and  not  of  themselves,  take 
rank  among  the  true  benefactors  of  the  republic. 

The  severe  labours  he  underwent  in  Congress,  however, 
taken  in  connection  with  his  arduous  pursuit  of  his  profession, 
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so  far  broke  down  his  health,  that  in  1822,  being  advised  that 
a  further  continuance  in  Washington  would  be  fatal,  he  return- 
ed to  Pittsburg,  and,  after  a  short  interval  of  illness,  resumed 
his  former  position  at  the  bar.  Few  men,  when  terminating  a 
political  career  so  brief,  have  been  received  with  such  distin- 
guished honours.  At  Pittsburg,  at  Cincinnati,  and  at  Philadel- 
phia, he  was  greeted  with  public  receptions  of  no  little  brillian- 
cy; and  the  speeches  which  he  then  successively  delivered, 
together  with  the  proceedings  of  the  meetings  to  whioh  they 
were  addressed,  were  circulated  broadcast  through  the  country, 
as  the  most  effective  weapons  of  the  particular  policy  he  advo- 
cated.    • 

Mr.  Baldwin's  stay  in  Congress,  however,  was  productive  of 
permanent  and  serious  loss  to  him,,  so  far  as  his  personal  inter- 
ests were  concerned.  Engaged  at  an  early  period  in  several 
of  the  manufacturing  enterprises  which  then  were  so  rapidly 
starting  up  in  the  vicinity  of  Pittsburg,  and  involved  in  pur- 
chases of  lands  of  great  extent,  his  residence  in  Washington, 
withdrawing  from  his  private  affairs  that  personal  control  so 
essential  to  their  successful  management,  led  him  into  embar- 
rassments extensive  and  distressing.  The  character  of  his 
temper  ill-qualified  him  to  bear  reverses  which  must  necessa- 
rily render  him  for  years,  if  not  for  life,  deeply  and  dependency 
in  debt ;  and  it  cannot  be  doubted  that  the  malady  which  afflict- 
ed him  in  his  latter  days,  as  well  as  the  almost  constant  de- 
pression which  hung  about  him  for  some  time  previous,  were 
to  be  thus  accounted  for.  Great  and  fruitful  as  were  his  pro- 
fessional labours,  and  thorough  as  was  his  surrender  of  the 
result  of  those  labours  to  his  creditors,  he  found  himself  forced, 
by  the  constant  and  petty  annoyances  to  which  he  was  sub- 
jected, to  take  the  benefit  of  the  state  insolvent  laws,  a  short 
time  before  his  professional  career  in  Pittsburg  terminated.  It 
was  his  good  fortune,  not  long  before  the  close  of  his  life,  to  see 
his  labours  to  a  great  degree  compensated,  and  to  find  that  by 
a  series  of  successful  compromises,  as  well  as  by  his  own  per- 
sonal efforts,  he  was  almost  entirely  relieved  of  the  load  which 
for  years  had  oppressed  him. 

Mr.  Baldwin  was  one  of  General  Jackson's  most  early  and 
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ardent  supporters ;  and  it  cannot  be  denied,  that  he  added  not 
a  little  to  the  force  of  the  freshet  that  swept  the  state  in  1824 
and  1828,  by  letting  in  upon  it  the  tide  of  tariff  popularity. 
Believing  that  by  the  election  of  General  Jackson  the  tariff 
policy  would  be  secured  on  a  permanent  basis,  he  entered  into 
the  campaign  with  the  energy  of  political  partizanship,  and  the 
fervor  of  personal  attachment.  On  the  determination  of  the 
contest  of  1828,  it  was  one  of  the  first  acts  of  the  President 
elect,  on  his  journey  to  Washington,  to  visit  Mr.  Baldwin  at 
Pittsburg,  and  to  call  on  him  for  his  counsel  in  the  formation 
of  the  policy  of  the  new  Administration.  That  the  post  of 
Secretary  of  the  Treasury  was  the  one  for  which  he  was  ori- 
ginally intended,  admits  of  little  doubt ;  but  the  superior  influ- 
ence possessed  by  Mr.  Ingham  over  the  Pennsylvania  delega- 
tion, at  that  time  leaning  to  the  views  of  the  Calhoun  wing  of 
the  Administration,  disarranged  the  original  structure  of  the 
cabinet.  Mr.  Ingham  was  finally  nominated  to  the  Senate, 
much  to  the  discomfort  of  that  portion  of  the  party  which  con- 
sidered itself  as  peculiarly  attached  to  the  President;  and  though 
a  subsequent  storm  drove  him  from  his  ministerial  moorings, 
he  was  at  that  time  the  recognised  distributor  of  Administration 
patronage  in  Pennsylvania.  That  Mr.  Baldwin's  proud  and 
jealous  spirit,  aggravated  as  were  its  natural  infirmities  by  dis- 
aster and  illness,  submitted  with  great  reluctance  to  so  sum- 
mary a  disappointment,  may  be  supposed ;  and  though,  in  an- 
swer to  the  call  of  a  public  meeting,  he  declared  that  the  Pre- 
sident's demeanour  to  him  had  been  kind  and  confiding  in  the 
extreme,  that  he  had  not  been  invited  to  Washington  for  the 
purpose  of  taking  a  seat  in  the  cabinet,  and  that  he  himself, 
from  personal  reasons,  had  declined  other  preferment  offered  to 
him,  his  immediate  friends  were  not  slow  to  intimate  that  from 
being  a  cabinet  officer  elect,  he  had  the  choice  only  of  being 
a  treasury  auditor  in  esse.  On  the  resignation  of  Mr.  Wilkins, 
then  the  representative  from  the  Pittsburg  district,  the  growling 
became  more  audible ;  and  Mr.  Stevenson  being  in  the  field  as 
the  Administration  candidate,  and  Mr.  Denny  as  that  of  the 
new  anti-masonic  party,  Mr.  Baldwin  was  placed  in  nomina- 
tion as  an  independent  candidate  by  that  portion  of  the  party 
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which  was  dissatisfied  with  the  apparent  free  trade  tendency 
of  the  new  Administration.  Almost  at  the  same  time  he  found 
the  batteries  of  the  U.  S.  Telegraph,  then  the  supposed  Admin- 
istration organ,  opened  upon  him ;  and  there  can  be  little  doubt 
that  he  was  preparing  to  reply  with  thunders  equally  ominous, 
when  the  latent  infirmities  of  General  Jackson's  first  cabinet 
began  to  show  themselves.  The  President's  confidence  was 
daily  more  and  more  withdrawn  from  Mr.  Ingham  and  his 
friends;  and  it  was  by  no  means  clear  that  Mr.  Baldwin  would 
not,  in  a  short  time,  fill  the  seat  originally  intended  for  him, 
when  the  illness  and  death  of  Judge  Washington  opened  a  path 
far  more  agreeable  to  his  tastes,  and  far  better  adapted  to  his 
talents.  On  the  6th  of  June,  1829,  Henry  Baldwin  was  nomi- 
nated by  the  President  as  an  associate  justice  of  the  Supreme 
Court  of  the  United  States ;  and  on  the  following  week  he  was 
confirmed  by  the  Senate  with  but  two  dissenting  voices,  those 
of  Mr.  Hayne  and  Mr.  Smith,  of  South  Carolina,  whose  oppo- 
sition was  supposed  to  have  been  induced  by  the  supposed 
latitudinarianism  of  his  constitutional  views  on  the  protective 
system. 

Judge  Baldwin's  great  learning,  unwearied  industry  and 
rigorous  conscientiousness  as  a  judge,  have  too  often  been  lost 
sight  of  in  the  peculiarities  of  temperament  with  which  his 
character  was  marked.  His  devotion  to  the  common  law, 
heightened  by  what  he  considered  Judge  Story's  unjust  civil 
law  prejudices,  led  him  too  often  to  place  an  undue  value  on 
the  distinctive  features  of  the  one  system,  and  unfairly  to  de- 
preciate the  leading  incidents  of  the  other.  His  passion  for 
and  confidence  in  the  jury  system,  not  only  induced  him  to 
regard  all  chancery  remedies  with  great  aversion,  but  produced 
in  his  judicial  course,  in  some  instances,  an  almost  too  great 
deference  to  the  opinions  and  conclusions  of  juries.  He  had 
scarcely  taken  his  seat  on  a  bench  from  which  the  doctrine  of 
the  subjection  of  the  jury,  in  all  questions  of  law,  to  the  court, 
had  been  enforced  to  its  broadest  extent  by  the  wise  and  fear- 
less judge  who  had  preceded  him,  before  he  startled  a  jury  by 
telling  them,  in  a  capital  case,  that  they  were  "judges  both  of 
the  law  and  fact  in  a  criminal  case,"  and  that  they  "  were  not 
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bound  by  the  opinion  of  a  court"*  Appeals  from  judge  to 
jury,  in  such  cases  were,  in  consequence,  of  frequent  occur- 
rence ;  and  on  one  occasion  counsel  went  so  far  as  to  argue, 
on  a  trial  for  forging  U.  S.  Bank  notes,  that  the  bank  was  un- 
constitutional, and  to  lay  before  the  jury  the  veto  message  of 
General  Jackson,  with  the  cotemporaneous  documents,  as 
authority  for  the  position.  So  comprehensive  an  appellate 
jurisdiction,  however,  Judge  Baldwin  had  no  idea  of  vesting  in 
twelve  jurymen ;  and  taking  the  opportunity  to  lay  down  the 
law  in  terms  very  different  from  those  in  which  he  had  pro- 
nounced it  six  years  previous,  he  so  far  modified  his  reverence 
for  the  institution,  as  to  give  positive  directions  about  the  law 
in  all  cases  in  which  the  law  was  concerned,  and  to  enforce 
conformity  to  his  charges.f 

What  his  course  was  in  the  Supreme  Court,  is  well  known 
to  the  profession.  His  sympathy  of  tastes  with  Chief  Justice 
Marshall,  as  well  as  his  profound  reverence  -for  that  eminent 
jurist,  induced  him,  in  most  Gases,  at  first  to*concur  in  the  con- 
stitutional views  of  the  court,  expressed  by  its  delegated  organ; 
but  other  tendencies  operating  on  him  towards  the  close  of  his 
life,  produced  an  irregularity  in  his  course  as  an  interpreter  of 
the  constitution,  which  led  to  no  little  confusion  in  the  profes- 
sional mind.  Thus,  in  the  first  paragraph  of  his  opinion  in  a 
case  of  great  constitutional  importance,^  reversing  a  preceding 
case  on  the  same  point,§  he  remarked,  "  I  am  the  only  member 
of  the  court  who  composed  one  of  the  majority  in  the  case  of 
Craig  v.  Missouri,  and  now  concurs  with  the  majority  in  this 
case,  in  affirming  the  judgment  of  the  court  of  appeals ;  in  this 
respect  my  situation  is  peculiar ;"  and  the  singularity  of  that 
position  was  not  a  little  enhanced  by  the  fact,  that  the  long  and 
elaborate  argument  he  proceeded  to  give,  was  in  reasoning 
throughout  a  dissent  from  the  opinion  of  the  very  majority  with 
which  he  nominally  concurred.  Refusing  to  subscribe  to  either 
of  the  two  great  schools  of  constitutional  construction,  and  pos- 

•  U.  8. 0.  Wilson,  1  Baldwin,  109.  f  U.  8.  v.  Shire,  1  Baldwin,  512. 

*  Briscoe  v.  Commonwealth  Bank  of  Kentucky,  11  Peters,  118;  see  Baldwin's 
Constitutional  Views,  113. 

§  Craig  v.  Missouri,  4  Peters,  410. 

VOL.  VI.— 2 


10  THE  LATE  MR.  JUSTICE  BALD  Will. 

sessing  very  frequently  the  casting  vote  in  the  court,  he  too 
often  unsettled  its  course  by  a  change  of  position  on  his  part, 
based  on  a  supposed  distinction  which  no  one  of  his  brethren 
adopted,  but  which  for  the  time  entirely  changed  its  direction* 
Thus,  in  his  Views  on  Constitutional  Questions,  published  in 
1837,  a  work  which  presents  his  doctrines  of  interpretation 
with  much  force  of  expression  and  great  fulness  of  research, 
though,  it  must  be  confessed,  without  that  correctness  of  ana- 
lysis and  clearness  of  statement  for  which  he  was  at  once  so 
eminent,  he  declares,  "  It  is  but  too  apparent  that  there  have 
been  two  classes  of  both  statesmen  and  jurists,  who,  from  the 
time  of  the  convention  of  1787  to  the  present  time,  have  radi- 
cally differed  in  their  constitutional  opinions.  Those  of  one 
class,  fearful  of  the  recurrence  of  the  evils  of  the  confederation, 
adopt  the  most  liberal  rules  of  construction,  in  order  to  enlarge 
the  granted  powers  of  the  federal  government,  and  extend  the 
restrictions  on  the  states  and  state  laws  beyond  their  natural  and 
obvious  import  Those  of  the  other  class,  more  fearful  of  the 
gradual  absorption  of  the  powers  of  the  states,  by  the  assump- 
tion of  powers  tending  to  turn  a  '  federal  government  of  states' 
into  a  consolidated  government  of  the  Union,  adopt  the  most 
narrow  construction  that  can  be  put  upon  words,  to  contract 
the  granted  powers  of  the  one  and  the  restrictions  on  the  others, 
by  which  the  reserved  powers  will  be  proportionally  enlarged. 
There  was  a  third  class,  of  which  there  is  yet  a  small  remnant, 
who  were  willing  to  take  the  constitution,  with  its  amendments, 
as  it  is,  and  to  expound  it  by  the  settled  rules  of  interpretation; 
whatever  might  be  the  result  on  the  powers  granted,  restricted 
or  reserved,  if  it  was  the  meaning  and  intention  of  the  supreme 
law  of  the  land,  it  was  their  rule  of  action.  Taking  my  posi- 
tion in  the  ranks  of  the  third  class,  it  has  been  my  endeavour, 
in  all  stations,  to  find  out  the  meaning  of  the  constitution  by  its 
expressed  intention,  to  be  collected  from  all  its  parts  by  o|d 
settled  rules,  the  history  of  the  times  which  preceded,  and  the 
state  of  the  times  at  its  adoption."  Such  a  course,  remarkable 
rather  for  its  non-coincidence  with  the  two  chief  divergent 
tracts  of  interpretation,  than  of  any  precise  boundaries  of  its 
own,  has  tended  to  diminish  the  weight  which  his  fine  reason- 
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ing  powers  otherwise  would  have  brought  to  bear  on  the  con- 
stitutional law  of  the  country;  and  in  several  cases  in  which  he 
was  in  the  majority,  the  force  of  the  opinion  of  the  court  is  not 
a  little  weakened  by  an  argument  from  him,  dissenting  from 
all  its  reasoning,  and  concurring  only  in  its  result    But  what- 
ever might  be  his  conclusions,  he  never  failed  to  support  them 
with  a  copiousness  of  authority  and  a  compactness  of  argument 
which  made  him  a  most  formidable  opponent ;  and  it  is  said, 
that  in  conference  with  the  bench,  of  which  he  was  one,  he 
was  accustomed  not  unfrequently,  in  cases  where  difference  of 
opinion  existed,  to  occupy  periods  much  longer  than  those  filled 
by  speeches  of  counsel  in  the  exposition  of  the  question  in  con- 
troversy*    Undoubtedly  there  are  few  instances  of  judicial 
conflict  so  striking,  as  that  between  himself  and  the  learned 
and  enlightened  jurist  who,  on  the  death  of  Judge  Marshall, 
was  the  senior  judge  in  the  court.    Judge  Baldwin's  legal  hab- 
its had  been  formed  before  he  came  on  the  bench,  Judge  Story's 
afterwards ;  the  one  had  learned  to  look  upon  law  as  a  rule  of 
application,  by  which  each  case  was  to  be  determined  as  it 
aroee ;  the  other  regarded  it  as  a  system  of  government,  by 
which  each  case  was  to  be  provided  for  beforehand ;  and,  con- 
sequently, while  Judge  Baldwin's  prejudices  were  towards  the 
common  law,  with  whose  spirit  be  had  become  thoroughly 
imbued  during  the  struggles  of  a  long  and  arduous  practice, 
Judge  Story's  comprehensive  and  analytical  mind,  disciplined 
by  years  of  judicial  deliberation,  with  but  little  previous  pro- 
fessional experience,  led  him  to  view  with  peculiar  favour  the 
more  philosophic  and  systematic  code  which  the  civil  law 
afforded.    "  The  unwritten  law  for  me,"  exclaimed  Mr.  Bald- 
win, in  a  speech  delivered  some  years  before  his  elevation  to 
the  bench.  "  unshackled  by  the  specifications  of  civilians,  un- 
tainted by  the  casuistry  of  schoolmen,  it  is  the  true  law  for  a 
free  and  a  young  country."    "  Where  shall  we  find,"  asked 
Judge  Story,  when  addressing  the  Suffolk  bar  almost  at  the 
same  time, "  so  complete  and  practical  a  treatise  on  insurance, 
as  in  the  mature  labours  of  Emerigon  ?    Where  shall  we  find 
the  law  of  contracts  so  extensively,  so  philosophically  and  so 
persuasively  expounded,  as  in  the  pure,  mora)  and  Hissical 
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treatises  of  Fothier?  Where  shall  we  find  the  general  doc- 
trines of  commercial  law  so  briefly,  yet  beautifully  laid  down, 
as  in> the  modem. commercial  code  of  France?  Where  shall 
we  find  such  ample  general  principles  to  guide  us  in  new  and 
diffioult  cases,  as  in  that  venerable  deposite  of  the  learning  and 
labours  of  the  jurists  of  the  ancient  world — the  institutes  and 
pandects  of  Justinian?  The  whole  continental  jurisprudence 
rests  upon  this  broad  foundation  of  Roman  wisdom ;  and  the 
English*  common*  law,  churlish  and  harsh  as  was  its  feudal 
education,  has  condescended  silently  to  borrow  many  of  its  best 
principles  from  this  enlightened  code.* — The  civil  law  itself  is 
an  inexhaustible  treasury  of  general  principles,  solid  distinctions 
and'  just  doctrines*  applicable  to  the  concerns  of  a  busy  com- 
mercial age,  and  especially  to  every  species  of  commercial 
contracts."! 

The  latter  years  of  Judge  Baldwin's  life  were  clouded  by 
misfortunes  which  have  been  already  more  than  once  noticed. 
Whether  from  personal  carelessness,  or  from  the  long  with- 
drawal of  his  attention  from  his  private  affairs  incident  to  his 
Congressional  career,  or  from  a  general  want  of  judgment  in 
the  management  of  those  speculations  in  which  he  was  so  un- 
happily involved,  is  now  of  little  matter ;  it  is  enough  that  he 
was  not  only  deeply  in  debt,  but  that  he  experienced,  more  pain- 
fully, perhaps,  from  the  increasing  morbidness  of  his  mind,  the 
embarrassment  and  distresses  belonging  to  such  a  situation. 
The  eminence  of  his  judicial  rank,  so  far  from  sheltering  him 
from  those  annoyances  to  which,  whether  justly  or  not,  he  was 
exposed,  made  him,  from  the  helplessness  and  conspicuousness 
of  his  position,  more  open  to  their  approach.  The  branches  of 
the  loftiest  tree,  to  adopt  the  fine  simile  of  Juvenal,  when  its 
trunk  is  severed,  are  exposed  to  the  spoliation  of  the  meanest 
aggressor — 

"  Arbore  dejecta,  quivis  ligna  colligit ;" 

and  it  is  no  wonder,  that  to  a  proud  and  sensitive  mind,  for 
years  accustomed  to  no  other  prospect  than  that  of  wealth  and 
social  eminence,  such  a  humiliation  must  have  been  exquisitely 
bitter.    Those  who  watched  him  in  his  private  life  can  say  how 

•  Story'i  Miscellaneous  Workf,  434.  f  Ibid.  342. 
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sharply  the  iron  entered  into  his  soul;  and  even  those  who  knew 
him  only  in  the  struggles  of  the  bar  or  the  deliberations  of  the 
bench,  could  not  fail  to  see  that,  from  that  era,  the  turn  of  his 
character  had  been  changed.  His  former  free  and  warm- 
hearted conviviality  was,  with  a  few  rare  exceptions,  aban- 
doned; and  unable,  from  the  increasing  morbidness  of  his  mind, 
to  bear  with  composure  even  those  slight  negligences  which 
are  of  such  common  occurrence  in  social  life,  he  would  dwell, 
with  diseased  interest,  on  incidents  which,  in  his  sounder  mind, 
never  would  have  attracted  his  notice,  and  would  too  often 
regard  his  truest  friends  with  suspicion  and  distrust.  His 
bodily  health,  exhausted  by  the  extraordinary  fatigue  and  dis- 
tresses to  which  it  had  been  subjected,  began  to  give  way;  and 
it  was  not  without  premonitory  symptoms  too  significant  to  be 
mistaken,  that  the  malady  manifested  itself,-which,  several  yean 
before  his  death,  made  him  temporarily  incapable  of  public 
duties.  He  recovered  from  the  intensity  of  the  shock  so  far 
as  to  enable  him,  after  a  yearV  interval,  to  proceed*  with  his 
judicial  functions  with  unabated  vigour  and  industry;  and  it 
was  of  unspeakable  consolation  to  himself,  that  towards  the 
close  of  his  life,  with  the  gradual  improvement  of  his  health, 
and  the  comparative  removal  of  his  embarrassments,  he  felt 
himself  once  more  occupying,  with  becoming  dignity  and 
power,  the  high  office  entrusted  to  him.  He  had  removed  his 
residence  to  a  farm  not  far  from  the  scene  of  his  early  profes- 
sional efforts,  and  in  the  happier  associations  which  were  thus 
spread  about  him,  he  was  recovering  no  small  portion  of  the 
healthy  and  masculine  tone  of  understanding  for  which  he  had 
been  so  conspicuous.  But  his  frame  was  too  much  exhausted 
to  admit  of  more  than  a  temporary  recovery;  and  on  the  22d 
of  April,  1844,  at  his  chamber  in  Philadelphia,  he  died  after  a 
brief  illness,  which  had  reduced  him,  for  several  days  previous, 
to  a  partial  paralysis. 

That  in  a  character  naturally  strongly  marked,  and  not  a 
little  worn  and  furrowed  by  age  and  misfortune,  there  were 
features,  not  the  least  prominent,  which  repelled,  to  a  certain 
extent,  the  admiration  and  reverence  due  to  his  strength  of 
intellect  and  his  manly  simplicity  of  temperament,  may  be  ad- 
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milted ;  but  with  all  his  eccentricities,  he  must  ever  be  remem- 
bered as  a  thorough  master  of  the  common  law,  and  a  most 
powerful  expositor  of  its  principles.  His  mind  was  deeply  im- 
bued with  the  spirit  of  freedom  and  right  which  pervades  it, 
and  his  memory  was  stored  with  its  learning  to  a  degree  of 
fulness  rarely  to  be  rivalled.  To  a  tenacity  which  enabled 
him  to  retain  every  adjudged  case  of  interest  without  any  alter- 
ation of  its  lineaments,  he  united  a  power  of  discrimination, 
by  which  he  seized  at  once  on  the  grand  distinctive  features 
which  separated  a  question  before  him  from  those  of  analogous 
character;  and  however  mistaken  may  be  regarded  his  consti- 
tutional views,  his  common  law  opinions  will  always  continue 
to  be  ranked  as  master  pieces  of  legal  learning  and  of  judicial 
wisdom.  "  He  was  indeed,"  said  Chief  Justice  Taney,  on  the 
announcement  of  his  death,  "  full  of  the  learning  of  the  law, 
strikingly  familiar  with  its  records  and  decisions  in  ancient  as 
well  as  modern  times ;"  and  it  was  with  but  little  variation  of 
sentiment  and  feeling  that  the  bar,  both  of  the  federal  city  and 
of  the  three  districts  of  which  his  circuit  was  composed,  united 
in  paying  tribute  to  his  extensive  learning,  his  indefatigable 
industry,  his  pure  integrity,  and  his  sterling  abilities. 
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Circuit  Court  of  the  United  States.    Philadelphia,  April  Sessions, 

1846. 

The  Uwitsd  Statu  0.  Josh  Ha»difo,  Willi  ax  Oiiiu,  Job*  Williams 

and  four  others. 


(1.)  Whore  two  or  more  defendants  are  jointly  charged  in  the  same 
with  murder,  it  is  competent  for  the  jury  to  find  one  guilty  of  murder  and  another 
of  manslaughter;  and  on  such  a  verdict  being  rendered,  it  will  not  be  disturbed  by 
the  court  as  irregular. 

(2.)  After  a  conviction  in  the  United  States  of  a  capital  offence,  it  is  in  the  discre- 
tion of  the  court  to  grant  a  new  trial  on  the  application  of  the  prisoner;  it  being 
competent  for  the  prisoner  himself  by  such  application,  to  waive  the  benefit  of  that 
clause  in  the  constitution  which  provides  that  no  man  shall  be  put  twice  in  jeopardy 
of  life  or  limb  lor  the  same  offence. 

(3.)  The  overruling  by  the  court,  at  trial,  of  an  application  for  severance  in  trial, 
by  two  or  more  persons  indicted  jointly,  is  not,  it  stem*,  a  ground  for  new  trial. 
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(4.)  U  teems,  that  the  refusal  of  the  court  during  trial  to  direct  an  acquittal,  on 
application  of  the  defendants,  as  to  one  or  more  defendants  against  whom  there  was 
alleged  to  be  no  evidence,  such  defendants  being  ultimately  acquitted,  is  no  ground 
for  new  trial. 

(5.)  When  A,  B,  C  and  D  were  indicted  jointly,  and  the  court,  after  the  close  of 
the  evidence  for  the  prosecution,  submitted  the  indictment  to  the  jury,  so  for  as  A  and 
B  were  concerned,  with  a  suggestion  that  the  evidence  was  not  sufficient  for  their 
conviction ;  whereupon  the  jury  acquitted  A,  but  declined  to  acquit  B,  who  was, 
however,  acquitted  after  the  case  was  closed ;  the  refusal  of  the  jury  to  acquit  B,  at 
the  time  pointed  out  by  the  judge,  is  no  ground  for  new  trial,  though  by  such  refu- 
sal, the  convicted  defendants  were  deprived  of  B's  testimony. 

(6.)  Where  several  are  indicted  jointly,  one  or  more  of  whom  are  acquitted  and  the 
others  convicted,  the  alleged  materiality  of  the  evidence  of  the  acquitted  defendant, 
as  to  his  convicted  co-defendant,  is  no  ground  for  a  new  trial 

(7.)  R  geems,  that  where  a  defendant  is  convicted  of  manslaughter,  on  an  indict- 
ment for  murder,  and  asks  on  record  for  a  new  trial,  which  is  granted,  the  whole 
ease  is  thereby  opened,  and  he  is  estopped  from  pleading  to  the  charge  of  murder, 
en  a  second  trial,  the  constitutional  plea  of  once  in  jeopardy. 

(8.)  A,  B  and  C  were  convicted,  at  the  April  sessions  of  the  U.  8.  Circuit  Court 
for  die  Eastern  District  of  Pennsylvania,  the  first  of  murder,  the  others  of  manslaugh- 
ter, the  District  Judge  forming  the  court  which  tried  the  case,  the  place  of  Circuit 
Judge  being  then  vacant  The  District  Judge  having  died  after  the  argument  of  a 
motion  for  a  new  trial,  but  before  its  decision,  the  case  was  brought  up  at  the  Octo- 
ber sessions  of  the  court  before  a  full  bench,  both  of  the  judges  composing  which  had 
been  coaunissioned  subsequently  to  the  conviction  of  the  defendants.  Held,  that 
in  such  case,  the  court  having  no  judicial  knowledge  of  the  character  or  grade  of  the 
defendants'  guilt,  no  sentence  would  be  awarded  on  the  verdict  as  to  those  defend- 
ants who  asked  for  a  new  trial. 

Seven  defendants,  seamen  on  board  of  the  bark  Cactus,  were 
indicted  at  the  April  sessions  of  the  Circuit  Court,  for  the  mur- 
der of  Alvin  C.  Mason,  on  the  high  seas ;  and  the  case  was 
tried  on  the  merits  before  Judge  Randall,  in  May  last.  After 
the  evidence  for  the  prosecution  was  closed,  the  counsel  for 
the  two  first  named  defendants  asked  for  the  acquittal  of  the 
others,  or  some  of  them,  with  the  view  to  examine  them  as 
witnesses  for  the  defence,  on  the  ground  that  there  was  no  evi- 
dence against  them.  The  judge  at  first  waived  action  on  the 
application,  but  when  the  defendants'  case  was  about  to  close, 
he  submitted  the  indictment  to  the  jury  as  to  two  of  the  defen- 
dants, with  a  suggestion  that  the  evidence  was  not  sufficient,  in 
the  opinion  of  the  court,  to  justify  their  conviction.  The  jury 
thereupon  acquitted  one  defendant,  who  was  then  sworn  as  a 
witness  for  the  prosecution ;  but  they  declined  passing  upon  the 
other  till  the  cases  of  all  should  be  before  them,  and  they  per- 
sisted in  declining  to  do  so.  In  the  end,  they  found  Harding 
guilty  of  murder,  Grimes  and  Williams  guilty  of  manslaughter, 
and  the  rest,  including  the  proposed  witness,  not  guilty. 
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A  motion  for  a  new  trial  was  immediately  made  on  behalf 
of  those  who  were  convicted,  on  reasons  filed,  accompanied  by 
affidavits  from  the  acquitted  defendants,  going  to  modify,  if  not 
to  negative  altogether,  the  guilt  of  the  convicts.  The  motion 
was  argued  before  Judge  Randall/but  he  died  without  deciding 
it. 

In  October  term,  1846,  the  motion  was  re-argued  before  a 
full  bench,  both  of  the  judges  sitting  having  been  commissioned 
since  the  conviction. of  the  defendants;  the  reasons  being  the 
same  as  before. 

The  reasons  were  as  follows: — 

"  I.  The  verdict  was  against  evidence. 

"  II.  Against  law. 

"  III.  Because  the  court  charged  the  jury  (and  so  is  the  law) 
that  if  the  defendants,  or  either  of  them,  were  present,  aiding, 
abetting  and  assisting  Harding  in  the  assault  made  upon  Ma- 
son, the  person  (or  persons)  so  aiding,  abetting  and  assisting, 
was  guilty  of  the  same  offence  as  that  committed  by  Harding; 
and  if  said  defendants  were  not  so  present,  aiding,  abetting  and 
assisting,  they  are  not  guilty  of  any  offence  of  which  they  can 
be  convicted  under  this  indictment.  Nevertheless,  the  jury 
convicted  Grimes  and  Williams  of  manslaughter,  and  Harding 
of  murder;  whereas  they  all  should  have  been  convicted  of 
murder  or  of  manslaughter,  or  acquitted. 

w  IV.  Because  the  defendants  having  applied  for  separate 
trials,  before  jury  sworn  or  plea  pleaded,  in  order  that  they,  or 
either  of  them,  might  not  be  deprived  df  the"  benefit  of  such  wit- 
nesses as  they  were  or  might 'be  entitled  to,  the  learned  judge 
overruled  the  said  application. 

"  V.  Because  the  defendants,  Harding,  Grimes  and  Williams, 
applied  to  the  court  at  various  times,  and  at  different  and  pro- 
per stages  of  the  trial,  (as  appears  by  the  record  or  minutes,) 
for  permission  to  take  a  verdict  in  the  case  of  Brown,  Swan 
and  Adams,  in  order  that  they  might  be  examined  as  witnesses. 
The  court  refused  to  allow  such  verdict  to  be  taken,  although 
the  said  Brown,  Swan  and  Adams,  having  been  finally  acquit- 
ted, the  other  defendants  were  legally  entitled  to  their  testi- 
mony. 
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"  VI.  Because  the  court  having  directed  the  jury,  upon  the 
close  of  the  case  of  the  prosecution,  to  find  a  verdict  of  not 
guilty  in  the  cases  of  Lope  and  Adams ;  the  jury  declined  to  find 
such  verdict  in  regard  to  Adams,  but  complied  with  the  in- 
structions of  the  court  so  far  as  regarded  Lope,  and  acquitted 
him  accordingly:  whereby  the  defendants  were  illegally  de- 
prived of  the  testimony  of  Adams. 

"VII.  Because  the  evidence  of  Adams,  Swan  and  Brown, 
thus  excluded,  would  have  established  the  innocence  of  Hard- 
ing, Grimes  and  Williams,  and  led  to  their  acquittal." 

On  the  second  argument,  which  began  on  September  28th, 
1846,  in  the  Circuit  Court,  before  Grier,  Circuit  Judge,  and 
Kave,  District  Judge,  the  attention  of  counsel  was  directed  by 
the  court  to  the  following  points: — 

1st  Whether  it  was  in  the  power  of  the  court  to  grant  a  new 
trial  after  a  capital  conviction. 

2d.  Whether  the  present  court,  being  composed  of  judges 
who  did  not  sit  on  the  trial  of  the  case,  and  who  therefore  had 
no  judicial  knowledge  of  its  merits,  could  pass  sentence  on  the 
prisoners. 

The  following  cases  were  cited  by  counsel  during  the  argu- 
ment. 

Mr.  D.  P.  Brown,  for  the  prisoner: — 

1st.  This  court  has  power  to  grant  a  new  trial  after  a  capital 
conviction. 

People  v.  Stone,  5  Wend.  36 ;  People  v.  Ransom,  7  Wend. 
266 ;  Conkling's  Treatise,  429;  State  v.  Slack,  6  Alabama,  676; 
Ball's  Case,  8  Leigh,  726;  Wharton's  Am.  Criminal  Law,  636, 
tt  seq.;  State  t>.  Brown,  16  Connect  54. 

2d.  Though  the  principal  actor  may  be  found  guilty  of  man- 
slaughter only,  and  the  abettor  of  murder,  yet  the  converse  of 
this  proposition  does  not  hold  good. 

2  Hawk.  312. 

3d.  In  every  case,  whether  civil  or  criminal,  where  no  evi- 
dence exists  against  a  defendant,  he  is  competent  as  a  witness 
against  his  co-defendant 

1  Phillip's  Ev.  12;  3  Bacon's  Abr.  by  Bouvier,  486;  2  Stark, 
on  Ev.  798;  Stiles  R.  401 ;  Siderfin,  237;  Saville,  34;  Godb.  326; 

vol.  vt. — 3 
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Leach's  C.  L.  393, 400;  Com.  t>.  Manson,  2  Ashmead,  31 ;  Bull. 
N.  P.  235. 

Mr.  J.  M.  Rush,  and  Mr.  Pjcttit,  district  attorney,  for  the 
United  States : — 

1st  The  authority  of  the  court  to  grant  a  new  trial  after 
capital  conviction  has  been  doubted ;  U.  S.  v.  Gibert,  2  Sum- 
ner, 18;  People  v.  Comstock,  8  Wendell;  though  it  is  but  right 
to  state  that  Judge  Story's  opinion  in  U.  S.  v.  Gibert,  is  quali- 
fied in  a  subsequent  case  in  the  same  volume,  U.  S.  t>.  Battiete, 
2  Sumner,  240. 

2d.  The  present  court  has  power  in  this  cause  to  pass  sen- 
tence. 

People  t>.  Young,  1  Caines'  N.  Y.  R.  37;  Drew's  case,  1 
Wharton,  279;  Insurance  Company  v.  Wilson,  8  Peters,  291; 
State  t>.  Charles,  4  Porter,  107;  4  Blackstone,  269;  1  Tidd's 
Practice,  41 ;  Sergeant's  Constitutional  Law,  97. 

3d.  On  indictment  against  several  for  homicide,  a  separate 
trial  is  matter  for  legal  discretion  of  the  court. 

Com.  v.  Manson,  2  Ashmead,  35;  U.  S.  v.  Gibert,  2  Sumo. 
18;  U.  S.  v.  Marchand,  12  Wheat  480;  U.  S.  v.  Porter,  1 
Baldwin,  78. 

4th.  On  an  indictment  against  two  or  more  for  murder,  one 
of  whom  is  charged  with  giving  the  death  blow,  and  others  of 
whom  are  charged  with  being  piesent  aiding  and  abetting,  the 
jury  are  the  judges  of  the  malicious  intent,  and  may  convict 
one  of  murder  and  the  others  of  manslaughter. 

State  v.  Arder,  1  Bay,  489;  U.  S.  i>.  Ross,  1  Gal;  U.  S.  v. 
Gibert,  2  Sumn.  30;  2  Hawk.  312;  Foster,  347;  State  v.  An- 
thony, 1  McCord,  285. 

5.  On  application  for  new  trial  on  ground  of  after-discovered 
evidence,  the  evidence  must  not  be  cumulative,  but  new  evi- 
dence, such  as  was  not  used  at  the  former  trial. 

People  t>.  Sup.  Court,  5  Wend.  114;  Ibid.  10  Wend.  285; 
Smith  v.  Brush,  8  Johns.  Rep.  84;  Pike  v.  Evans,  15  Johns.  210; 
Graham  on  New  Trials,  463;  U.  S.  v.  Cornell,  2  Mason's  Rep. 
116;  Com.  v.  Williams,  2  Ashmead,  86. 

6.  Where  several  are  indicted  for  one  offence,  it  is  not  ground 
for  a  new  trial,  that  the  defendants  were  deprived  of  evidence 
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from  witnesses  incompetent  by  reason  of  being  united  in  the 
indictment  as  co-defendants. 

1  Greenleaf  on  Ev.  §  407;  U.  S.  v.  Marchand,  12  Wheat. 
480 ;  U.  S.  t>.  Gibert,  2  Sumner,  20 ;  U.  S.  v.  Porter,  1  Bald- 
win, 78. 

Grier,  J. — Owing  to  my  absence  and  engagement  since  the 
argument  on  the  motion  for  a  new  trial  in  this  case,  it  has  been 
out  of  my  power  to  give  to  the  subject  that  thorough  investi- 
gation which  its  importance  demands,  and  which  would  be 
necessary  to  explain  and  define  the  conclusion  which  I  have 
formed.  The  opinion  of  the  court  will  therefore  be  delivered 
by  my  brother  Judge  Kane.  But  I  would  take  this  opportu- 
nity to  state,  that  I  have  felt  painfully  oppressed  with  the 
solemn  responsibility  cast  upon  the  court  by  the  very  pecu- 
liar circumstances  under  which  this  case  has  come  before  us ; 
and  yet,  that  after  carefully  weighing  the  various  reasons  for 
a  new  trial,  urged  with  so  much  zeal  and  eloquence  by  the 
learned  counsel  for  the  defendants,  my  mind  had  come  to  the 
conclusion  that  a  new  trial  should  not  be  granted :  not  because 
IbeKeved  this  court  has  not  the  power,  but  because  the  reasons 
alleged  were  insufficient. 

I  am  abundantly  satisfied  that  the  prisoners  have  had  a  full 
and  fair  trial,  and  that  the  learned  judge  who  presided  on  the 
occasion,  in  the  leniency  and  kindness  of  his  heart,  accorded 
to  them  every  indulgence  and  protection  to  which  they  were 
entitled  by  the  laws  of  the  land. 

It  would  be  highly  injurious  to  the  administration  of  justice, 
if  persons  engaged  in  a  conspiracy  or  mutiny,  or  any  other 
joint  criminal  enterprise,  could  become  witnesses  for  each  other. 
Perjury  would  be  lightty  esteemed  by  those  whose  lives  were 
in  jeopardy  for  a  higher  offence. 

In  such  cases  the  law  esteems  every  one  who  aids  and  abets 
in  the  perpetration  of  the  crime,  as  a  principal  offender,  and 
awards  the  same  punishment  to  all  without  measuring  the  de- 
gree of  their  participation ;  yet  juries  are  always  unwilling  to 
sacrifice  a  hecatomb  to  appease  offended  justice.  They  usually 
select  one  or  two  of  the  most  active  ringleaders  as  victims  to 
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suffer  the  extreme  penalty  of  the  law;  and  usurping  the  prero- 
gative of  the  executive,  they  pardon  rather  than  acquit  the  re- 
mainder. It  is  true,  the  technical  and  legal  conclusion  is,  that 
they  are  innocent  whom  a  verdict  has  pronounced  "  not  guilty  ;" 
but  the  fact,  and  indeed  the  meaning  of  the  verdict,  is  often 
nothing  more  than  that  in  comparison  with  those  convicted, 
they  are  somewhat  less  guilty. 

It  would  require  but  a  small  share  of  perspicacity  to  see  that 
if  the  court  were  to  grant  a  new  trial  to  those  convicted,  in 
order  that  those  not  convicted  might  become  witnesses,  it  would 
open  a  way  of  escape  to  all;  and  every  great  crime  committed 
by  great  numbers,  would  then  go  unpunished. 

Cases  may  possibly  occur,  in  which  the  officers  of  govern- 
ment, prosecuting  vindictively,  would  include  innocent  persons 
in  the  indictment  for  the  purpose  of  excluding  them  as  wit- 
nesses, and  thus  sacrifice  the  accused  by  depriving  him  of  his 
testimony.  But  it  seldom  happens  in  modern  days,  since  trials 
for  treason  have  almost  ceased*  to  exist,  that  the  officer  who 
represents  the  government  can  be  influenced  by  any  such 
motive ;  and  if  he  were,  so  manifold  is  the  protection  thrown 
around  the  accused  by  the  lenity  of  the  law,  that  he  would  find 
it  difficult  to  perpetrate  such  oppression.  For  before  the  party 
accused  can  be  arrested,  there  must  be  evidence  on  oath  of  his 
guilty  participation,  on  which  the  magistrate  shall  found  bis 
warrant ;  next,  twelve,  at  least,  of  the  grand  jury  must  find,  on 
their  oaths,  that  there  is  sufficient  evidence  to  put  the  accused 
on  his  trial;  and  lastly,  if  the  traverse  jury  shall  be  of  opinion 
that  the  prosecutors  have  wholly  failed  to  implicate  any  one  of 
the  defendants  by  the  evidence,  they  may  pronounce  him  not 
guilty,  and  thus  permit  him  to  appear  as  a  witness  for  the 
others.  With  these  barriers  against  wrong  and  oppression 
to  the  accused,  he  can  seldom  have  just  cause  for  complaint. 
In  the  present  case  it  is  complained  that  the  jury  differed  in 
opinion  with  the  court  as  to  the  evidence  implicating  Adams, 
one  of  the  defendants  in  the  offence,  and  refused  to  acquit  him 
on  the  trial  in  order  that  he  might  be  made  a  witness.  If  the 
jury  differed  with  the  court  as  to  the  weight  of  testimony,  they 
certainly  had  a  right  to  do  so ;  and  the  very  fact  that  they  did 
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so,  is  conclusive  evidence  that  the  case  did  not  require  or 
justify  such  action.  In  fact,  if  we  may  judge  from  the  report 
of  the  evidence  before  us,  the  judge  acted  with  prudence  and 
good  judgment  The  circumstance  that  Adams  took  no  active 
part  in  the  mutiny  or  the  murder,  is  not  conclusive  evidence  of 
his  innocence.  The  testimony  showed  that  he  partook  in  the 
mutinous  temper  of  the  crew ;  and  from  his  own  account,  he 
stood  as  an  idle  and  impartial  spectator  on  an  occasion  where 
neutrality  was  crime,  and  inaction  almost  conclusive  evidence 
of  guilty  participation. 

As  this  was  the  main  point  relied  upon  by  the  learned  coun- 
sel for  the  defendants  in  demanding  a  new  trial,  I  have  thought 
proper  to  make  these  few  remarks,  and  to  take  this  opportunity 
to  state  explicitly,  that  though  the  court  have  concluded  to 
grant  a  new  trial,  it  is  not  for  any  of  the  reasons  filed  of  record ; 
and  moreover,  I  do  it  in  order  that  this  case  may  never  be 
quoted  as  a  precedent  for  a  doctrine  which  I  think  would  be 
dangerous  and  highly  injurious  to  the  administration  of  justice. 

I  take  the  occasion  also  to  state,  that  if  I  had  been  left  to 
my  own  unassisted  investigation  of  this  subject,  my  mind  most 
probably  would  not  have  arrived  at  the  conclusion  that  a  new 
trial  ought  to  be  granted ;  but  as  my  learned  colleague  enter- 
tained doubts,  I  would  not  have  assumed  the  responsibility  of 
pronouncing  the  sentence  of  the  law  upon  the  prisoners.  A 
careful  examination  has  tended  to  confirm  these  impressions  on 
his  mind ;  and  it  is  due  to  him  to  state,  that  the  thorough  inves- 
tigation he  has  given  to  the  question,  and  the  able  arguments 
he  has  urged  in  support  of  his  opinion,  have  gained  my  hearty 
concurrence. 

Previous  to  ordering  a  new  trial  in  this  cause,  the  court 
would  direct  a  few  remarks  more  especially  to  two  of  the 
prisoners. 

William  Grimes  and  John  Williams — You  ought  clearly  to 
understand  and  weigh  well  the  position  in  which  you  now  stand. 
You  have  been  once  tried  and  acquitted  of  the  higher  grade  of 
offence  charged  against  you  in  this  indictment,  the  penalty 
affixed  to  which  is  death ;  but  you  have  been  convicted  of  the 
minor  offence  of  manslaughter.    Your  lives  have  been  in  jeo- 
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pardy  and  you  have  escaped.  The  constitution  of  your  coun- 
try declares,  that  "  no  person  shall  be  twice  put  in  jeopardy  of 
life  or  limb  for  the  same  offence." 

This  is  intended  to  shield  you  against  oppression  and  injus- 
tice, and  puts  it  out  of  the  power  of  the  court  to  subject  you 
to  the  danger  of  another  trial,  except  at  your  election  and  re- 
quest We  believe  that  you  have  a  right  to  waive  the  protec- 
tion thrown  around  you  by  the  constitution,  for  the  sake  of 
obtaining  what  may  seem  to  you  a  greater  good.  But  let  me 
now  solemnly  warn  you  to  consider  well  the  choice  you  shall 
make.  Another  jury,  instead  of  acquitting  you  altogether, 
may  find  you  guilty  of  the  whole  indictment,  and  thus  your 
lives  may  become  forfeit  to  the  law.  If  you  choose  to  run 
this  risk,  and  to  again  put  your  lives  in  jeopardy,  it  must  be  by 
your  own  act  and  choice,  being  neither  compelled  nor  advised 
thereto  by  the  court;  and  when  your  solemn  election  shall 
have  been  put  on  record,  the  court  will  hold  you  forever  after 
estopped  to  allege  that  your  constitutional  rights  have  not  been 
awarded  to  you. 

Before  we  enter  of  record  an  order  for  a  new  trial  as  to  you, 
we  will  give  you  one  week  to  ponder  carefully  on  this  subject, 
and  consult  with  your  counsel  as  to  what  will  be  your  safest 
and  best  course. 

Kane,  J. — The  considerations  which  determine  the  opinion 
of  the  court,  are  altogether  independent  of  any  discussion  of 
the  reasons  filed.  It  is  enough  that  there  is  a  question  of  mer- 
its, referring  itself  to  evidence  that  is  not  before  us.  We  can- 
not, unless  under  the  coercion  of  a  necessity  which  admits  of 
no  escape,  undertake  the  exercise  of  a  judicial  discretion  with- 
out legal  assurance  of  the  facts  by  which  it  should  be  guided. 

It  is  asserted  upon  this  record  by  the  prisoners,  that  the  ver- 
dict of  conviction  was  against  evidence ;  and  we  do  not  know 
what  the  evidence  was ; — that  it  was  against  law;  and  not  be- 
ing informed  of  the  facts,  we  cannot  know  what  were  the  legal 
principles  they  invoked ; — that  it  was  against  the  charge  of  the 
court;  which  charge  we  have  not  seen.  We  are  called  on  to 
pronounce  the  sentence  of  death  against  a  man,  whom  the  judge 
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that  tried  him  may  have  thought  clearly  innocent ;  and  to  mea- 
sure out  sentences  of  imprisonment  and  fine  against  two  others, 
in  terms  and  amounts  resting  in  our  discretion,  without  judicial 
information  of  their  grades  of  guilt. 

The  record  which  is  before  us  is,  of  course,  barren  of  facts. 
The  notes  of  the  counsel  for  the  prosecution,  made  to  assist 
them  in  argument,  but  not  professing  to  detail  the  evidence  in 
the  words  of  the  witnesses,  still  less  affecting  to  portray  their 
spirit  and  manner, — these,  and  the  columns  of  an  irresponsible 
newspaper,  that  gives  sometimes  the  language  of  the  witness, 
sometimes  its  import,  and  sometimes  the  reporter's  opinion  of 
its  value, — these  and  nothing  more  are  to  form  the  basis  of  our 
judicial  action.  The  notes  of  the  judge  who  tried  the  case 
upon  the  merits — the  certificate  of  his  opinion,  if  indeed  he  had 
formed  one— the  very  material  for  our  review — these  are  not 
before  us.  The  questions  presented  to  us  for  our  most  solemn 
judgment  depend  upon  facts,  which  are  neither  admitted  nor 
proved. 

To  my  mind,  the  principle  of  the  law  is  clear:  the  defendant, 
before  sentence  can  be  pronounced  on  him,  has  a  right  to  the 
judicial  determination  of  his  guilt  by  the  court  as  well  as  by 
the  jury.  If  the  verdict  does  not  satisfy  the  conscience  of  the 
judge,  the  prisoner  is  entitled  to  a  new  trial.  After  the  verdict 
is  rendered,  the  judicial  discretion  is  still  in  exercise ;  and  at 
any  time  before  the  sentence  is  recorded,  it  may  modify  the 
punishment  if  the  statute  has  not  made  it  specific,  or  set  aside 
the  conviction  altogether.  It  does  not  need  a  motion  on  the 
part  of  the  defence ;  the  judge  himself,  at  the  very  latest  mo- 
ment, may  rua  spante  award  a  new  trial.  This  is  done  not 
unfrequently  in  England,  if  the  offence  is  below  the  grade  of 
felony;  and  in  other  cases,  the  English  court  respites  the  pris- 
oner till  the  royal  prerogative  can  either  commute  the  punish- 
ment, so  as  to  conform  it  to  the  merits,  or  relieve  against  the 
improper  conviction  by  a  pardon.  In  our  country,  where  the 
powers  of  the  constitution  are  distributed  differently,  and  the 
chief  magistrate  has  no  part  in  the  judicial  administration,  the 
experience  of  all  of  us  is  full  of  precedents  for  the  grant  of  new 
trials  upon  the  suggestion  of  the  court. 
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trial,  it  is  to  relieve  himself  from  the  jeopardy  in  which  he  is 
already;  and  it  is  no  new  jeopardy  that  he  encounters  when 
his  prayer  is  granted,  but  the  same,  divested  of  the  imminent 
•certainty  of  its  fatal  issue. 

Reference  is  also  had  to  the  rule  of  the  common  law,  as  it 
stood  when  the  constitution  was  adopted ;  and  the  language  of 
the  judiciary  act  is  supposed  to  present  a  further  difficulty,  inas- 
much as  it  limits  the  power  of  granting  new  trials  to  cases  in 
which  there  are  "  reasons  for  which  new  trials  have  usually 
been  granted  in  courts  of  law."*  But  within  the  limits  of  this 
circuit  at  least,  from  the  earliest  judicial  date  to  the  present 
time,  there  has  been  no  recorded  case  in  which  a  new  trial  has 
been  refused  for  the  want  of  authority  in  the  court  to  grant  it 
The  circumstances  of  the  present  case  are  novel,  and  in  one 
sense  therefore,  the  reasons  for  a  new  trial  may  be  said  to  be 
unusual.  But  our  power  cannot  be  qualified  by  the  absence  of 
precedent,  if  the  principles  of  accustomed  and  essential  justice 
invite  our  action. 

It  is  the  characteristic  excellence  of  the  common  law,  that 
it  adapts  itself  to  the  circumstances  of  men  and  makes  progress 
with  the  age.  Its  principles,  legitimate  deductions  of  right 
reason  are,  of  course,  invariable ;  but  its  rules  of  conduct  and 
its  modes  of  procedure  change  with  the  social  and  intellec- 
tual condition,  which  it  is  their  office  to  supervise  and  pro- 
tect. Time  and  advancing  freedom  of  mind  have  modified  the 
barbarous  usages  and  penal  inflictions,  that  characterized  at 
one  period  the  administration  of  criminal  justice.  The  law  of 
contracts  has  expanded  with  the  necessities  of  expanding  com- 
merce. The  rights  of  conscience  and  of  political  and  civil 
liberty  have  been  developed,  and  have  found  safeguards.  But 
through  all  these  changes  the  great  principles  of  the  common 
law  have  remained  the  same. 

Our  ancestors  brought  this  law  with  them,  in  all  its  capaci- 
ties of  adaptation  and  expansion.  They  abrogated  none  of  its 
principles,  when  they  emancipated  their  lands  from  the  feudal 
tenures  and  their  liberties  from  hereditary  rule.  They  adapted 
its  rules  to  their  circumstances,  but  they  left  its  principles  un- 

•  Act  of  28th  8flptrmber,  1789. 
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changed.  They  claimed  it  as  an  inheritance,  for  themselves 
not  only,  a  scanty  band  of  emigrants  on  a  savage  continent, 
but  for  their  posterity,  enriched,  powerful  and  free ;  and  they 
transmitted  it  to  us,  with  all  that  flexibility  to  the  varying  exi- 
gencies of  men,  which  had  so  signally  commended  it  in  their 
own  experience.  It  is  of  little  moment,  and  always  has  been, 
what  are  the  forms  of  the  common  law,  whether  declared  by 
regulation  or  inferred  from  usage :  they  are  the  means,  not  the 
end;  and  so  soon  as  they  fail  to  secure  the  great  objects  of  the 
law  itself — enlightened  and  substantial  justice,  the  form  must 
give  way  to  the  principle. 

I  have  looked  with  some  care  through  the  English  books, 
but  have  not  been  surprised  to  find  that  they  supply  few  ma- 
terials for  reference  on  this  question.  In  fact  the  organization, 
as  well  as  the  practice  of  the  English  courts  is  such,  that  a 
case  like  this,  in  all  its  circumstances,  can  scarcely  by  possi- 
bility occur  there. 

Yet  I  have  found  enough  to  satisfy  me,  that  where  those 
courts  are  vested  with  a  discretion  as  to  their  action  on  a  ver- 
dict, that  discretion  is  never  exercised  without  unequivocal, 
direct,  judicial  knowledge  of  the  facts  disclosed  on  the  trial. 
Either  the  action  upon  the  verdict  is  by  the  same  court  before 
which  it  was  rendered,  or  all  the  facts  that  are  not  patent  on 
the  record,  come  up  by  formal  certificate  from  the  judge  who 
heard  the  evidence.  The  only  case  that  we  read  of,  in  which 
this  caution  was  disregarded,  is  that  which  is  commemorated 
in  the  note  of  Sir  Matthew  Hale,  and  on  which  he  seems  to 
have  grounded  bis  rule — "  Never  to  give  judgment  or  award 
execution  upon  a  person  reprieved  by  any  other  judge  but  my- 
self, because  I  could  not  know  upon  what  ground  or  reason  he 
reprieved  him.w# 

At  the  common  law,  before  the  statutes  of  11  Henry  VI.  c. 
6,  and  1  Edw.  VI.  c.  7,  if  a  prisoner  had  been  convicted  before 
commissioners  of  oyer  and  terminer,  and  a  new  commission 
issued  before  the  award  of  execution,  no  judgment  could  be 
entered  or  execution  ordered  by  their  successors.  "  And  there 
was,'9  says  Mr.  Cbitty,f  "some  reason  for  this  restriction;  for 

•  2  Hale  P.  C.  ch.  56,  p.  406.  f  1  Ch.  C.  L.  »697 
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the  subsequent  judges  were  unacquainted  with  the  circum- 
stances of  the  case  as  developed  on  the  trial,  and  might  there- 
fore unconsciously  be  the  occasion  of  injustice." 

In  the  case  of  the  King  t>.  Baker,*  where  there  had  been  a 
conviction  by  verdict,  (of  speaking  seditious  words,)  which 
was  removed  by  certiorari  into  the  King's  Bench,  it  was  said 
that  that  court  "  never  gives  judgment  on  a  conviction  in  an- 
other court ;  but  the  practice  is,  after  issue  joined  in  another 
court  and  the  indictment  removed,  always  to  admit  the  party 
to  waive  the  issue  below,  and  to  go  to  trial  upon  an  issue  joined 
in  this  court ;"  and  in  that  case, "  the  court  directed  a  new 
trial,  and  Baker  was  found  guilty  by  a  second  verdict." 

On  the  authority  of  this  same  case,  the  court,  in  the  case  of 
the  King  v.  Nichols,f  refused  to  sentence  on  a  conviction  for 
conspiracy  in  an  inferior  court,  which  had  been  brought  up  by 
certiorari  between  verdict  and  judgment,  on  the  ground  that 
"  the  fine  being  discretionary  in  the  court,  upon  the  circum- 
stances of  the  case  as  it  appeared  in  evidence  upon  the  trial, 
the  justices  who  tried  the  merits  are  the  only  proper  judges  to 
assess  the  fine." 

The  same  principle  is  recognised  in  the  case  of  Warrain  v. 
Smith,  in  the  King's  Bench,}:  where  it  is  said  by  Coke,  C.  J.,  re- 
ferring to  the  case  of  Sutton's  hospital,  that  in  the  exchequer 
chamber,  if  one  of  the  judges  die  pending  the  argument,  and 
another  be  appointed  after  the  argument  had,  be  shall  not  give 
his  opinion  in  the  case. 

The  only  case  I  have  found,  in  which  execution  was  award- 
ed by  the  court  of  King's  Bench  when  it  had  only  the  record  for 
its  guide,  is  that  referred  to  by  Sir  John  Strange,  in  his  argu- 
ment in  the  King  v.  Nichols.^  It  was  the  case  of  a  capital 
conviction,  brought  up  by  certiorari  from  one  of  the  counties. 
But  the  learned  counsel  who  cited  it,  admitted  that  it  was  dis- 
tinguishable from  the  other  cases  in  this — that  "  the  judgment 
was  certain,  and  no  discretionary  power  in  the  court," — cir- 
cumstances that  distinguish  it  also  from  the  present  case,  since 
as  to  two  of  these  defendants  the  judgment  is  not  certain,  and, 

•  Cartbew,  6.  *  2  Bulrtr.  147. 

1 18  East,  415,  in  not.  §  Cited  above. 
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if  I  have  reasoned  rightly,  the  court  has  a  discretionary  power 
as  to  all. 

On  the  analogy  of  precedents,  therefore,  as  well  as  on  prin- 
ciple, I  am  in  favour  of  granting  the  prayer  for  a  new  trial. 

Per  cur.    New  trial  awarded. 


COMMONWEALTH  v.  DEMAIN,  et  al.* 
Supreme  Court  of  Pennsylvania,  January,  1846. 

(1.)  The  production  of  abortion  or  miscarriage  is  an  offence  at  common  law. 

(2.)  A  defect  or  error  in  the  setting  forth  of  a  defendant's  name  in  an  indictment 
is  only  pleadable  in  abatement,  in  which  the  defendant  must  give  a  better  name; 
and  is  not  cause  for  demurrer. 

(3.)  It  is  not  necessary,  it  aeenu,  in  an  indictment  for  the  production  of  an  abor- 
tion, to  aver  quickness  on  the  part  of  the  mother;  it  is  sufficient  to  set  forth  that 
she  was  "  big  and  pregnant" 

(4.)  A  misjoinder  of  counts  is  not  cause  for  demurrer;  the  proper  course  being  for 
the  defence,  in  such  case,  to  ask  the  court  before  trial  to  put  the  prosecution  to  an 


(5.)  In  a  prosecution  for  conspiracy,  it  is  in  the  discretion  of  the  commonwealth 
to  include  as  many  of  the  alleged  co-conspirators  in  the  indictment  as  it  may  deem 
expedient;  and  the  non-joinder  of  any  such,  provided  there  are  enough  alleged  on 
the  record  to  constitute  the  offence  aliunde,  is  not  matter  for  demurrer. 

An  indictment  was  found  against  the  defendants  at  the  May 
sessions,  1845,  in  the  court  of  Oyer  and  Terminer,  &c,  for  the 
city  and  county  of  Philadelphia,  containing  seven  counts,  which 
were  substantially  as  follows: 

The  first  count  charged  that  the  defendants,  "  together  with 

Ford,  yeoman,"  &c,  did  make  an  assault  on  one  S.  S., 

"  then  and  there  being  big,  pregnant  and  quick  with  child,"  and 
u  a  certain  instrument  made  of  silver,  &c,  in  the  shape  and 
form  of  a  hook,  up  and  into  the  womb  and  body  of  the  said  S. 
S.,  <fec,  did  thrust,"  &c, "  with  intent  to  cause  and  procure 
the  said  S.  S.  to  miscarry,  abort  and  bring  forth  the  said 
child,  of  which  she  was  big,  quick  and  pregnant,  as  aforesaid, 

•  This  case  not  having  been  certified  by  the  court  to  the  reporter  for  publication, 
is  not  included  in  the  reports.  The  paper  book,  however,  and  the  opinion  of  the 
court,  remain  on  file  in  the  prothonotary's  office,  in  conformity  with  the  provisions 
of  the  act  of  11th  April,  1845.  In  successive  numbers,  a  series  of  cases  standing 
in  the  same  position  will  be  published. 
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dead/9  &c. ;  and  then  proceeded  to  aver  that  in  consequence  of 
such  assault,  &c.,  the  said  S.  S.  miscarried,  &c. 

The  second  count  was  the  same,  with  the  omission  of  the 
allegation  of  quickness. 

The  third  was  the  same  as  the  second,  so  far  as  the  assault, 
with  the  omission  of  the  allegation  of  a  subsequent  miscarri- 
age. 

The  fourth  was  for  a  mere  assault 

The  fifth  was  for  a  conspiracy  to  commit  the  offence  as 
described  in  the  third  count. 

The  sixth  was  for  a  conspiracy  to  commit  the  offence  as 
described  in  the  third  count,  with  an  allegation  of  an  assault 
made  in  execution  of  the  conspiracy,  and  a  subsequent  miscar- 
riage. 

The  seventh  was  the  same  as  the  sixth,  with  the  omission  of 
the  final  averment  of  miscarriage. 

On  July  8th,  1845,  the  defendants  filed  a  special  demurrer, 
in  which,  after  the  defendant,  Demain,  protesting  that  her  name 
was  Ford,  and  that  she  was  a  married  woman,  and  not  single, 
as  the  indictment  alleged,  the  following  reasons  were  specified: 

1.  Because  to  the  third  defendant,  Ford,  no  Christian  name 
was  given. 

2.  Because  in  the  second  count,  there  was  no  averment  of 
quickness. 

3.  Because  two  counts  were  without  proper  conclusions ;  a 
reason  which  was  abandoned  on  argument. 

4.  Because  counts  for  conspiracy,  assault,  &c,  constituting 
distinct  misdemeanors,  were  improperly  joined. 

5.  Because  Susannah  Shoch,  by  whose  sole  means  the  in- 
dictment alleged  the  conspiracy  to  have  been  executed,  was  not 
included  as  a  defendant 

After  a  joinder  in  demurrer  on  part  of  the  attorney  general, 
an  application  for  a  certiorari  was  made  to  the  supreme  court 
by  the  counsel  for  the  defendants,  backed  by  an  opinion  that 
the  questions  arising  on  the  demurrer  "  were  of  such  a  nature 
as  to  render  it  proper  to  have  them  submitted  to  the  judgment 
of  the  supreme  court ;"  and  on  July  0th  the  writ  was  specially 
allowed  by  Mr.  Justice  Kennedy. 
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The  case  was  argued  before  the  court  in  banc  in  December 
term,  1845. 

Mr.  Barton  and  Mr.  O.  F.  Johnson,  with  whom  were  Mr. 
Hazlehubst  and  Mr.  Rawlb,  for  the  demurrer. 

1.  The  omission  of  a  Christian  name  to  defendant  Ford,  is 
fatal. 

2.  The  second,  third,  fifth,  sixth  and  seventh  counts  are  de- 
fective, in  containing  no  allegation  of  quickness  in  the  mother, 
such  quickness  being  necessary  to  the  constitution  of  the 
offence.  Com.  v.  Bangs,  9  Mass.  387;  1  Russ.  on  Cr.  671;  1 
Hale,  434. 

3.  Counts  for  distinct  misdemeanors  are  improperly  joined. 
Updegraph  v.  Com.  6  Serg.  &  Rawle,  10. 

4.  The  omission  of  Susannah  Shoch  as  a  defendant,  she  being 
a  necessary  co-conspirator,  is  fatal. 

Mr.  F.  Wharton,  and  Mr.  Kane,  attorney  general,  contra. 

1.  Misnomer  can  only  be  met  by  plea  in  abatement,  disclo- 
sing the  defendant's  real  name.  Com.  t>.  Dedham,  16  Mass. 
146 ;  Turns  v.  Com.  6  Metcalf,  225 ;  Com.  t>.  Cherry,  2  Virg. 
Cases,  20;  State  t>.  Bishop,  15  Maine,  122. 

2.  The  destruction  of  a  child  in  gremio  matris,  was  murder 
at  common  law;  1  Vesey,  86;  3  Coke's  Inst  50;  1  Hawk.  c. 
13,  s.  16;  1  Russ.  on  Crimes,  671;  1  East.  P.  C.  90;  and  the 
distinction  taken  in  Massachusetts  as  to  quickness,  has  been 
recognised  no  where  else.  Ibid;  Bracton,  1.  3,  s.  21;  Guy's 
Med.  Juris,  tit.  Abortion;  1  Beck,  172,  192.  At  every  period 
of  gestation,  the  rights  of  an  infant  en  ventre  sa  mere,  are  equally 
respected  2  Vernon,  710;  Doe  v.  Clark,  2  H.  Bl.  399;  2  Vesey, 
jr.  673 ;  Thelusson  v.  Woodford,  4  Vesey,  jr.  340 ;  Smith  v. 
Duffield,  5  Serg.  &  Rawle,  38. 

3.  Nothing  is  more  common  than  to  join  counts  for  a  misde- 
meanor with  counts  for  a  conspiracy  to  commit  a  misdemea- 
nor. 3  M.  &  S.  550 ;  Com.  w.  Gillespie,  7  S.  &  R.  476 ;  1  Ch. 
C.  L.  255. 

4.  Even  if  the  woman  who  was  the  subject  of  the  offence, 
were  a  particeps  crimin{s9  it  is  optional  for  the  prosecution  to 
withdraw  her  from  the  indictment,  and  to  proceed  against  the 
remaining  parties.    R.  v.  Lord  Grey,  3  State  Trials,  519; 
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Mifflin  «.  Com.  5  Watts  &  Serg.  461 ;  see  People  t>.  Mather, 
4  Wend.  231. 

Sergeant,  J. — We  see  nothing  in  any  of  the  points  taken 
by  the  defendants  in  demurrer. 

1.  This  exception  is  only  pleadable  in  abatement,  in  which 
the  defendant  must  give  a  better  name.  It  is  not  cause  of  de- 
murrer. 

2.  The  indictment  is  in  proper  form,  and  sufficiently  avers 
that  she  (the  party  injured)  was  pregnant  and  quick  with  child, 
which  was  destroyed  and  killed,  &c. 

3.  This  exception  is  not  true  in  fact.  The  indictment  con- 
tains but  seven  counts,  with  the  usual  conclusions. 

4.  This  exception  is  not  cause  of  demurrer.  If  the  counts 
are  improperly  joined,  the  court  may  be  asked  to  interfere 
before  trial,  and  put  the  commonwealth  to  its  election. 

5.  The  name  Ford  alone,  there  being  no  plea  in  abatement, 
is  not  a  nullity;  and  as  to  inserting  Susannah  Shoch  as  a  party, 
that  rests  with  the  prosecutioh.  Two  or  more  may  be  indicted 
for  conspiracy  with  others  not  parties. 
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Supreme  Court  of  New  Jersey ',  July  Term,  1846. 

(1.)  If  the  obligation  of  (he  party  against  whom  a  mandamus  is  applied  for,  to  do 
the  thing  required,  is  clear  and  undoubted,  the  feet  that  an  indictment  will  lie  in 
the  same  case,  furnishes  no  objection  to  the  granting  of  a  mandamus. 

(2.)  Where  a  private  corporation  is  authorized  by  its  charter  to  dig  a  canal  or  cut 
a  sluice  or  race-way,  and  they  dig  or  cut  the  same  across  a  highway,  so  as  to  render 
a  bridge  necessary  where  none  was  required  before,  they  are  bound  to  erect  and 
keep  up  such  bridge  at  their  own  expense,  without  any  express  provision  in  their 
charter  to  that  effect,  and  their  duty  is  so  clear  that  a  mandamus  may  issue  to  com- 
pel them  to  do  it 

(3.)  Query,  whether  the  legislature  has  a  constitutional  right  to  throw,  by  ex- 
press provision,  upon  the  township  or  county,  the  burden  of  erecting  and  keeping 
up  such  bridges  1 

(4.)  A  private  corporation  takes  its  franchises  subject  to  the  rights  of  individuals 
and  communities,  and  the  strong  presumption  of  law  is  always  against  unconditional 
adverse  privileges. 

(5.)  The  Trenton  Water  Power  Company  are  bound  to  erect  and  keep  up 
bridges,  wherever  any  canal  or  race-way  made  by  them  happens  to  cross  a  public 


I 
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highway  or  thoroughfare,  so  as  to  render  a  bridge  over  the  same  necessary,  and  their 
obligation  to  do  so  is  so  clear,  that  a  mandamus  ought  to  issue. 

At  the  July  term  of  the  court,  Mr,  W.  Halsted  moved  for  a 
mandamus  on  the  Trenton  Water-power  Company,  directing 
them  to  erect  a  bridge  over  Delaware  street,  in  the  city  of 
Trenton,  where  their  main  sluice  or  canal  crosses  that  street. 

Mr.  S.  G.  Potts,  contra:  first,  on  the  ground  that  the  com- 
pany are  not  bound  by  law  to  build  such  bridge;  secondly,  if 
they  are  bound  to  do  so,  it  is  by  no  means  a  clear  and  unques- 
tionable duty,  and  a  mandamus  cannot  go  in  cases  of  doubtful 
right;  and,  thirdly,  if  the  duty  is  clear,  yet  there  is  a  remedy 
by  indictment,  and  the  court  will  not  award  a  mandamus  where 
the  party  has  another  remedy. 

Horwblower,  C.  J.,  delivered  the  opinion  of  the  court — As 
to  the  propriety  of  the  remedy,  supposing  the  obligation  to  be 
clear,  there  can  be  very  little  doubt.  The  fact  that  an  indict- 
ment would  lie,  furnishes  no  objection  in  a  case  of  this  kind. 
This  was  decided  after  full  argument  in  the  case  of  Rex  v.  The 
Severn  and  Wye  Railway  Company,  2  Barn.  &  Aid.  646,  and 
in  The  State  v.  Halliday,  3  Halst.  R.  205,  (A.  D.  1825.) 

The  reasoning  of  the  respective  courts  in  those  two  cases  is 
strikingly  similar,  although  Chief  Justice  Ewing  does  not  cite 
the  English  case,  and  probably  had  not  seen  a  report  of  it. 
Chief  Justice  Abbot,  in  that  case,  remarks :  "  If  an  indictment 
had  been  a  remedy  equally  convenient,  beneficial  and  effectual 
as  a  mandamus,  I  should  have  been  of  opinion  that  we  ought 
not  to  grant  a  mandamus ;  but  I  think  it  is  perfectly  clear  that 
an  indictment  is  not  such  a  remedy:  for  a  corporation  cannot 
be  compelled  by  indictment  to  re-instate  the  road."  (The 
company  in  that  case  had  taken  up  a  branch  of  their  road, 
which  led  to  certain  coal  mines,  and  had  opened  another  road 
to  certain  mines  of  their  own.  The  mandamus  was  applied  for, 
to  compel  them  to  relay  their  road  where  they  had  taken  it  up.) 
"  The  court  may,  indeed,"  continues  the  Chief  Justice,  "  in 
case  of  conviction,  impose  a  fine,  and  that  fine  may  be  levied 
by  distress ;  but  the  corporation  may  submit  to  the  payment  of 
the  fine,  and  refuse  to  re-instate  the  road.    In  the  State  v.  Hal- 
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liday,  Chief  Justice  Ewing  enters  into  a  very  elaborate  argu- 
ment on  the  subject,  and  shows  by  authority,  as  well  as  on 
principle,  that  unless  there  be  a  legal  and  specific  remedy,  a 
mandamus  will  issue  in  cases  of  this  sort,  although  an  indict- 
ment would  also  lie.  That  was  the  case  of  refusal  by  the  over- 
seer of  the  highway,  to  open,  clear  out,  and  make  a  certain 
road  within  the  limits  assigned  to  his  care  by  the  township 
committee.  "  It  is  manifest,"  says  the  Chief  Justice,  after  enu- 
merating the  remedies,  by  presentment,  fine  and  penalty,  given 
by  the  statute  against  delinquents  in  such  cases ;  "  it  is  manifest 
that  the  penalty  may  be  paid  or  the  fine  satisfied,  and  yet  the 
road  may  not  be  opened  or  cleared  out,  nor  the  public  be  ena- 
bled to  enjoy  the  use  of  it  These  remedies,  then,  cannot  be 
denominated  specific.9'  Hence  the  Chief  Justice  concludes  that 
a  mandamus  would  lie. 

As  long  ago  as  the  year  1693,  it  was  alleged  in  argument, 
on  behalf  of  the  crown,  that  "  it  was  never  yet  doubted  but 
that  this  court  might  remove  all  common  nuisances,  or  any 
thing  done  to  the  prejudice  of  the  public,  by  mandamus."  And 
on  the  part  of  the  defendant  in  that  case,  it  was  admitted  that 
the  court  of  king's  bench  had  granted  a  mandamus  to  abate  a 
nuisance,  without  trial ;  but  then  the  fact  had  been  made  cer- 
tain, either  by  matter  of  record,  or  by  a  view  or  presentment 
by  a  grand  jury.  So  it  was  in  Jacob  Hall's  case,  who  was 
presented  by  the  jury  for  a  nuisance  in  the  highway,  though  it 
was  at  Charing  Cross,  in  the  view  of  the  justices  coming  to 
Westminster  Hall.* 

Thus  it  seems  to  have  been  held,  that  a  mandamus  might 
issue  where  the  public  interest  required  an  immediate  remedy, 
not  merely  when  an  indictment  would  lie,  but  even  after  the 
finding  of  a  presentment  by  the  jury. 

Mr.  Chitty,  in  his  book  of  General  Practice,  vol.  i.  p.  790, 
after  laying  down  the  general  rule,  that  this  writ  is  only  to  issue 
where  the  party  has  no  other  specific  remedy,  admits  that  "  in 
the  case  of  a  char  public  right,  if  it  be  important  to  prevent 
great  and  immediate  public  damage  or  inconvenience  to  many 
persons,  the  court  should  immediately  interfere,  as  in  case  of 

*  Rex  and  Reg.  v.  St  John's  College,  4  Mod.  237,  240. 
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a  public  bridge  or  other  work  being  in  a  very  dangerous  state, 
and  requiring  immediate  repair  or  support ;  if  there  be  no  doubt 
respecting  the  obligation  to  repair,  a  mandamus  may  be  issued, 
although  there  be  another  remedy  by  indictment."  I  have  no 
hesitation,  therefore,  in  saying  that,  so  far  as  a  mandamus  is 
objected  to  on  the  ground  of  another  remedy  existing,  I  see  no 
reason  to  withhold  the  writ. 

In  the  next  place — is  the  company  bound  to  erect  a  bridge 
over  their  canal,  where  it  crosses  the  street  in  question? 

By  the  original  act  of  incorporation,*  the  company  are  au- 
thorized to  erect  a  wing-dam  in  the  Delaware  river,  between 
the  Assanpink  and  the  head  of  Wells'  Falls,  and  a  race-way  in, 
along,  and  near  the  bank  of  said  river,  in  the  neighborhood  of 
Trenton :  provided,  they  are  not  thereby  to  impede  the  passage 
of  fish,  rafts,  arks  and  boats.  By  the  ninth  section  the  com- 
pany are  authorized,  particularly,  to  cut  a  main  race-way  from 
the  wing-dam  to  any  point  below  the  Trenton  Falls,  not  more 
than  a  mile  and  a  half  therefrom ;  and  also  to  cut  and  make  as 
many  lateral  or  branch  race-ways,  &c,  from  the  main  race- 
way to  the  river  Delaware,  as  the  company  may  deem  expe- 
dient for  the  purpose  of  creating  and  using  the  water  powers 
for  mills  and  manufacturing.  By  the  tenth  section  the  com- 
pany are  authorized,  from  time  to  time,  to  construct,  make, 
erect  and  form  all  such  embankments,  reservoirs,  aqueducts, 
culverts,  locks,  weirs,  gates,  ways,  bridges  and  other  works  as 
the  managers  may  deem  convenient  and  necessary,  for  the  uses 
and  purposes  aforesaid,  and  to  repair  and  improve  the  same. 
They  are  further  empowered  to  survey  and  lay  out  the  mpst 
eligible  route  for  their  race-way,  and  to  enter  upon  and  appro- 
priate all  necessary  land  for  the  purposes  of  their  association; 
and  the  act  prescribes  a  mode  for  a  just  and  equitable  appraise- 
ment and  satisfaction  of  the  damages  that  each  owner  of  lands, 
&c,  may  sustain,  by  such  appropriations  of  the  same  to  the  use 
of  the  company. 

Now  can  it  be  possible  that,  in  the  exercise  of  these  powers, 
the  company  may  cut  through  the  public  thoroughfares,  nay, 
the  most  public  streets  of  the  city  of  Trenton,  and  be  justified 

*  Harr.  Comp.  353,  sect  8. 
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in  leaving  them  impassable,  thereby  throwing  upon  the  city  or 
county  the  burden  of  following  after  them,  and  erecting  and 
keeping  up  bridges  rendered  necessary  by  the  company's  own 
operations,  undertaken  for  their  own  private  emolument  1  Such 
a  proposition  would  seem  to  be  unreasonable  on  its  very  face. 

It  is  objected,  that  the  privilege  of  cutting  through  highways 
is  clearly  given  by  the  charter,  and  as  no  obligation  is  express- 
ly imposed  of  building  the  bridges  that  might  thus  become  ne- 
cessary, it  is  to  be  presumed  that  the  legislature  intended  to 
grant  the  privilege  without  imposing  the  burden,  leaving  that 
to  lie  where  the  common  or  statute  law  places  it,  viz :  on  the 
township  or  the  county.  This,  it  is  assumed,  the  legislature 
had  an  undoubted  right  to  do,  and  the  presumption  raised  by 
their  silence  is  that  they  intended  to  do  it. 

I  cannot  concur  in  this  reasoning  without  inquiring  at  this 
time,  whether  the  legislature  had  a  constitutional  right  to  grant 
a  charter  with  express  provisions  of  that  sort.  It  seems  clear 
to  my  mind,  that  in  the  absence  of  such  express  provisions,  a 
grant  of  such  immunities  cannot  be  implied  in  this  case. 

I  understand  that  no  question  is  made  about  Delaware  street 
being  a  public  street  and  highway,  recognised  and  used  as  such. 
I  also  understand  it  to  be  admitted  by  the  company,  that  they 
have  from  the  first  erected  and  kept  up  one  or  more  bridges, 
rendered  necessary  by  their  race-way,  in  other  streets  in  Tren- 
ton. Hence,  on  the  principle  that  contemporanea  expositio  est 
optima  et  fortissimo,  in  lege,  it  would  seem  to  be  inferrible  that 
the  company  accepted  their  charter  on  the  implied  condition  of 
erecting  and  keeping  up  bridges  wherever  the  canal  or  race- 
way, which  they  sought  the  privilege  of  constructing,  should 
happen  to  -cross  the  public  thoroughfares.  The  fact  of  their 
putting  up  and  maintaining  bridges  at  their  own  expense,  is 
evidence  of  what  their  understanding  was  at  the  time ;  and  this 
is  the  most  reasonable  and  common  sense  construction  of  their 
charter. 

This  is  a  private  corporation,  chartered  for  private  emolu- 
ment, with  an  incidental  reference,  it  is  true,  to  the  public  weal, 
as  is  the  case,  in  contemplation  of  law,  in  the  erection  of  all 
corporations ;  they  would  not  he  made  bodies  politic  and  cor- 
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porate,  if  no  incidental  public  advantages  were  to  be  expected 
from  their  existence.  But  still  corporations  like  this,  of  the 
Trenton  Water-power  Company,  are  private  corporations,  and 
intended  to  reach  only  incidental  public  good,  by  holding  out 
the  encouragement  of  direct  private  advantage.  Hence,  when 
a  private  corporation  like  this,  seeks  the  endowment  of  powers 
and  franchises  which  may  in  any  degree  infringe  or  injuriously 
aflect  any  of  the  rights  of  individuals  or  of  communities,  they 
must  expect  to  make  adequate  compensation.  This  they  are 
compelled  to  do  in  the  case  of  private  individuals,  as  when  they 
take  their  lands  or  interfere  with  their  rights  or  easements. 
Compensation  in  such  cases  has  to  be  made  at  once ;  and  if 
they  cannot  agree  with  the  parties,  the  charter  generally  points 
out  a  just  and  equal  mode  of  assessing  the  damages.  But  with 
regard  to  encroachments  on  public  rights,  no  consideration  is 
usually  paid  at  the  beginning  of  the  enterprise;  and  if  the  legis- 
lature permits  them  to  make  such  encroachments  as  do  not  ad- 
mit of  any  specific  redress  or  remedy,  it  seems  to  be  a  neces- 
sary inference  that  the  legislature  intended  an  absolute  grant 
ef  such  franchises,  in  consideration  of  the  incidental  public 
benefits  of  the  corporation.  But  the  presumption  of  law  is 
always  against  such  constructive  grants  of  unconditional  ad- 
verse privilege  without  any  palpable  consideration,  and  they 
are  never  allowed  to  exist  where  any  mode  is  apparent  in  which 
the  public  damage  may  be  prevented  or  redressed,  without  an- 
nullmg  or  violating  the  specific  powers  or  privileges  granted 
by  the  charter. 

In  accordance  with  these  views  it  has  been  repeatedly  held 
in  England,  that  where  a  private  corporation,  in  the  prosecu- 
tion of  its  own  objects,  has  rendered  a  bridge  necessary  in  a 
public  highway,  where  none  was  necessary  before,  it  was  their 
duty,  and  not  the  duty  of  the  county,  to  erect  and  maintain 
such  bridge.  This  was  an  infringement  of  public  rights,  which 
the  company  could  in  great  measure  repair  by  erecting  and 
keeping  up  the  bridge.  It  was  in  the  pursuit  of  their  own  ad- 
vantage that  they  rendered  the  bridge  necessary,  and  therefore 
they  ought  not  to  burden  the  public  with  its  maintenance :  qui 
sentit  commodum,  sentire  debet  et  onus.  Thus  a  canal  company, 


38  In  re  trentos  water  power  company. 

authorized  by  an  act  of  parliament  to  make  the  river  Bain  navi* 
gable,  and  to  make  and  enlarge  certain  navigable  cuts,  and 
build  bridges  and  other  works,  connected  with  their  navigation, 
having  for  their  own  benefit  made  a  navigable  cut,  and  deep- 
ened a  ford  which  crossed  the  highway,  and  thereby  rendered 
a  bridge  necessary  for  the  passage  of  the  public,  and  which 
was  accordingly  built  at  the  expense  of  the  company  in  the 
first  instance;  the  court  of  King's  Bench  held  the  company 
bound  to  maintain :  and  that  the  burden  of  repairs  was  not  to 
be  thrown  upon  the  inhabitants  of  the  county.*  In  Rex  t>.  Ker- 
rison,  3  Maule  &  Selw.  526,  the  case  was,  that  certain  persons 
and  their  successors  were  authorized  by  act  of  parliament  to 
make  a  river  navigable,  and  to  cut  the  soil  of  any  persons  for 
making  a  new  channel,  and  by  virtue  of  which  they  cut  through 
a  highway,  and  rendered  it  impassable,  and  a  bridge  was  built 
over  the  cut,  over  which  the  public  passed,  and  which  had  been 
prepared  by  the  proprietors  of  the  navigation :  the  court  held 
that  the  proprietors,  and  not  the  county,  were  bound  to  repair. 
No  express  obligation  was  imposed  by  the  act  of  parliament 
on  the  proprietors  of  the  cut,  in  the  cfse  jast  cited,  and  it  was 
argued  on  their  part,  that  as  there  was  no  mention  of  bridges, 
nor  any  words  of  condition  in  the  act,  no  obligation  arose  to 
build  bridges,  though  it  was  admitted  that  the  necessity  of  the 
bridge  originated  with  the  making  of  the  cut*  The  defendant 
also  relied  strongly  on  the  circumstance  that  it  was  not  proved 
that  the  proprietors  of  the  cut  (whom  he  represented)  origi- 
nally built  the  bridge,  but  only  that  they  had  occasionally  re- 
paired it.  Lord  Ellenborough  met  this  argument  thus :  "  The 
act  enables  them  to  cut  new  channels,  as  occasion  should  re- 
quire :  and  if  occasion  requires  them  to  cut  through  a  public 
highway,  their  duty  is  to  furnish  a  substitute  to  the  public  by 
means  of  a  bridge.  Can  we  put  any  other  construction  upon 
the  act  but  this,  that  the  legislature  intended  that,  so  far  as  re- 
garded the  making  of  the  river  navigable,  and  the  cutting  new 
channels  for  that  purpose,  neither  public  nor  private  rights 
should  stand  in  their  way,  but  still  they  should  make  good  to 
the  public,  in  another  shape,  the  means  of  passage  over  such 

*  Rex  v.  The  Inhabitants  of  Lindaey,  14  East,  317. 
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ways  as  they  were  empowered  to  cut  through.'9  Bayley,  J. 
added,  "  There  would  have  been  no  difficulty  in  framing  an  in- 
dictment against  the  proprietors  for  not  building  a  bridge.  The 
indictment  might  have  charged  them  with  cutting  across  the 
highway;  and  if  they  had  pleaded  the  act  of  parliament,  the  court 
would  have  determined  upon  it,  that  they  had  power  only  to  make 
the  cut,  sub  modo,  that  is  providing  a  substitute  to  the  public." 

I  fully  concur  in  the  reasoning  of  the  court  in  that  case,  and 
am  therefore  of  opinion  that  the  Trenton  Water-power  Com- 
pany are  under  an  obligation  to  build  and  keep  in  repair  bridges 
over  their  canal  or  race-way,  wherever  it  crosses  any  public 
highway  or  street 

The  only  remaining  question  is,  whether  the  obligation  of 
the  company  is  so  clear  that  the  court  ought  to  grant  a  manda- 
mus. For  it  is  undoubtedly  improper  to  grant  this  writ  except 
in  cases  of  clear  obligation.  The  writ  itself,  in  its  very  form, 
prejudges  the  party,  on  the  matter  of  his  obligation.  True,  he 
may  return  to  the  first  writ  any  matter  of  avoidance:  as  that 
he  does  not  sustain  the  office,  or  the  relation,  which  the  writ 
supposes ;  as  was  done  in  the  case  of  The  State  v.  Halliday, 
when  brought  before  the  court  again  in  3  Halst.  R.  265,  where 
Halliday  returned  that  he  was  not  overseer  of  the  highway. 
But  if  the  defendant  admits,  or  cannot  deny  his  office,  or  the 
capacity  or  relation  in  which  the  writ  supposes  him  to  stand, 
and  the  facts  recited  in  the  writ,  he  cannot  question  or  deny  his 
duty  and  obligation  in  point  of  law.  Therefore  the  court  ought 
to  be  quite  clear  on  that  point,  before  issuing  a  writ  involving 
such  high  prerogative  powers. 

'  From  a  case  which  is  noted  in  1  Chitt  Gen.  Prac,  pp.  412, 
791,  813,  but  which  does  not  seem  to  have  been  reported,  viz. 
the  case  of  Rex  v.  The  Corporation  of  Plymouth,  decided  in 
the  King's  Bench  in  1832,  it  seems  to  be  held  to  be  the  proper 
course,  in  cases  of  doubt  or  difficulty,  to  leave  the  parties  first 
to  establish  the  right  upon  indictment,  before  granting  the  writ 
of  mandamus. 

If  the  offence  complained  of,  says  Mr.  Chitty,  (p.  412,)  rely- 
ing on  that  case,  consists  in  the  non-observance  of  a  clear,  pub- 
lic duty,  then  the  court  of  King's  Bench  will  interfere  by  man- 
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damus:  but  if  the  obligation  or  the  offence  be  doubtful,  that 
court  will  leave  the  parties  complaining  first  to  establish  the 
right,  or  duty,  or  obligation,  and  the  offence,  upon  an  indict- 
ment at  common  law,  and  not  interfere  till  that  has  been  done. 
This  appears  to  be  reasonable  and  right.  But  where  the  court 
have  no  doubts  on  the  question  of  obligation,  and  the  act  or 
omission  complained  of  is  admitted,  I  can  see  no  good  to  be 
attained  by  putting  the  parties  to  the  expense  and  delay  of  pro- 
ceeding by  indictment,  before  granting  that  relief  which  is  clearly 
seen  must  in  the  end  be  awarded.  And  as  the  obligation  of  the 
defendants,  in  this  case,  appears  to  my  mind  to  be  clear,  and  free 
from  all  doubts,  I  am  decidedly  of  opinion  that  we  ought  to  . 
grant  the  motion  of  the  applicants. 


YOUNGHUSBAND  v.  GISBORNE,* 
Court  of  Chancery,  June  2,  1846. 

A  trust  for  the  personal  support,  clothing  and  maintenance  of  an  adult,  confer* 
an  interest  on  the  legatee  which  will  pass  to  his  assignees  under  the  insolvent  act, 
notwithstanding  a  provision  to  the  contrary  in  the  will  creating  the  trust 

The  facts  are  stated  in  the  opinion  of  the  court: 
Lyic dhurst,  Lord  Chancellor. — A  person  may  give  property 
to  be  enjoyed  until  a  party  becomes  bankrupt  or  insolvent,  and 
in  case  of  the  happening  of  either  of  these  events,  then  over; 
but  he  cannot  give  a  continuing  estate,  and  deprive  the  party 
having  it  of  the  incidents  belonging  to  the  ownership  of  the 
property.  This  is  perfectly  clear.  In  the  present  instance,  the 
trustees  are  empowered  to  raise  an  annuity  of  £400,  and  are 

• 

directed  to  pay  it  into  the  hands  of  the  legatee  until  he  should 
attempt  to  charge  or  encumber  it ;  then  to  apply  the  same  for 
or  towards  the  personal  support,  clothing  and  maintenance  of 
the  legatee,  and  for  no  other  purpose  whatsoever.  I  am,  there- 
fore, of  opinion  that,  under  these  circumstances,  it  passes  to  the 
assignees.  If  the  cases  before  Vice-Chancellor  Shadwell  are 
in  contradiction  to  this,  I  dissent  from  them.  The  judgment, 
therefore,  must  be  affirmed.  The  legatee  was  entitled  to  the 
whole  interest;  though  it  was  to  be  applied  in  a  particular 
manner,  yet  it  was  in  him. 

*  The  case  is  reported  in  full  in  10  Jurist,  419. 
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Attorney-General  or  the  United  States. — Nathan  Clifford,  EBq.,  on 
October  17, 1846,  was  commissioned  as  attorney-general  of  the  United  States. 
Mr.  Clifford  is  a  resident  of  Saco,  Maine,  and  has  for  several  years  been  re- 
cognized as  holding  a  place  in  the  first  rank  of  the  profession  of  that  state. 
He  was  for  two  sessions  a  member  of  the  federal  house  of  representatives, 
and  for  some  time  previous  had  held  a  seat  in  the  Maine  legislature. 


Crrr  Rail  Road  Subscription. — A  question  of  unusual  importance 
has  recently  arisen  in  this  city  in  regard  to  the  law  of  municipal  corpora- 
tions, which  has  excited  considerable  discussion  in  the  profession,  and  in 
regard  to  which  opinions  seem  very  conflicting.  The  right  and  power  of 
the  corporation  of  the  City  of  Philadelphia  to  borrow  money  for  the  purpose 
of  subscribing  to  the  stock  of  the  "Pennsylvania  Rail  Road  Company," 
and  of  laying  taxes  on  the  property  of  the  inhabitants  for  the  repayment 
of  the  money  so  subscribed,  are  the  questions  in  issue. 

By  an  act  of  the  legislature  of  Pennsylvania,  passed  April  13, 1846,  cer- 
tain commissioners  were  appointed  to  receive  subscriptions  towards  the 
capital  stock  of  the  "  Pennsylvania  Rail  Road  Company,"  and  after  a  cer- 
tain amount  of  the  stock  had  been  subscribed,  the  stockholders  were  to  be 
incorporated,  for  the  purpose  of  constructing  a  rail  road  between  Harris- 
bar?  and  Pittsburg. 

The  last  clause  of  the  first  section  of  the  act  of  incorporation  enacts, 
"that  it  shall  be  lawful  for  all  firms,  copartnerships,  and  bodies  politic  and 
corporate,  by  themselves  or  by  persons  duly  authorized,  to  subscribe  for 
shares  in  said  stock." 

The  committee  of  the  councils  of  the  city,  to  whom  was  referred  the 
question  of  the  propriety  of  subscribing  to  the  stock  of  the  company,  on 
behalf  of  the  city,  submitted  to  counsel  the  question  of  the  legal  right  of 
the  city  of  Philadelphia  to  make  the  subscription.  We  have  now  before  us 
the  opinion  given  to  the  committee  by  Messrs.  Thomas  I.  Wharton,  Pettit, 
and  Sergeant,  affirming  the  existence  of  the  right.  An  opinion  of  Horace 
Binney,  Esq.,  denying  any  such  right  or  power  on  the  part  of  the  corporation, 
has  also  been  published ;  and  lastly,  we  have  a  letter  from  Thomas  I.  Whar- 
ton/Esq.,  reaffirming  the  grounds  of  the  first  opinion,  and  going  into  a  moro 
extended  view  of  the  general  question.  A  brief  analysis  of  these  opinions 
may  not  be  unacceptable  to  our  readers,  as  well  from  the  importance  of  the 
principles  commented  on,  as  from  the  eminence  of  the  counsel,  who  differ 
from  each  other  in  their  views  of  the  matter. 

In  the  opinion  given  to  the  committee  of  the  councils,  it  is  contended 
that,  as  it  is  conceded  that  the  construction  of  the  rail  road  will  be  of  im- 
mense advantage  to  the  trade,  industry,  and  general  welfare  of  the  city,  and 
that  its  non-construction  will  cause  a  diversion  of  the  trade  between  the 
city  and  the  west  to  other  points,  and  thereby  impoverish  the  citizens,  the 
corporation  have  the  authority,  under  the  16th  section  of  the  charter  to  adopt 
all  reasonable  means  in  aid  of  its  completion.  The  16th  section  of  the 
charter  gives  to  Che  corporation  the  power  to  make,  M  ordain,  constitute, 
and  establish  so  many  laws,  ordinances,  &c.  as  shall  be  necessary  or  conve- 
nient for  the  government  and  welfare  of  the  city."  It  is  also  contended 
that  the  preamble  to  the  charter,  which  speaks,  among  other  things,  of  "the 
promotion  of  trade,  industry,  and  happiness,^'  as  one  of  the  objects  to  be 
vol.  vi. — 6 
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attained  under  the  new  charter,  and  to  secure  which  the  powers  under  the 
former  charter  were  found  inadequate,  gives  to  the  corporation  a  very  en- 
larged jurisdiction,  distinct  in  many  respects  from  that  conferred  on  muni- 
cipal corporations  generally,  and  totally  different  from  the  powers  pos- 
sessed by  the  corporation  previous  to  that  time.  It  is  supposed  then  that 
the  corporation  of  the  city,  by  subscribing  to  the  stock  of  the  Rail  Road 
Company,  are  using  fairly  and  legitimately  the  power  given  it  by  the  char- 
ter, to  promote  the  trade  and  industry  of  the  population,  and  to  secure  the 
good  government  and  welfare  of  the  city. 

Mr.  Binney,  on  the  contrary,  in  his  opinion  denies  absolutely  the  authority 
of  the  corporation  to  make  the  proposed  subscription,  or  rather  the  power  of 
the  city  to  raise  money  by  way  of  a  tax  for  that  purpose.  He  first  examines 
the  alleged  power  given  by  the  last  clause  of  the  first  section  of  the  act 
incorporating  the  Rail  Road  Company  to  "  bodies  politic  and  corporate "  to 
make  the  sunscription,  and  shows  that  it  is  inapplicable  to  the  corporation, 
and  does  not  enlarge  its  authority  in  this  respect.  After  adverting  to  the 
fact  that  the  charter  of  1790  was  not  intended  to  enlarge  the  jurisdiction 
under  the  charter  of  1701,  which  was  dissolved  by  the  lie  volution,  but  to 
vest  a  variety  of  municipal  jurisdictions,  which  had  Seen  parcelled  out 
among  different  functionaries  by  acts  subsequent  to  the  Revolution,  in  one 
corporate  body,  he  contends  that  the  powers  of  government,  and  of  promoting 
the  general  welfare,  given  to  the  corporation,  are  nearly  identical  in  each 
charter. 

Mr.  Binney  then  examines  the  nature  of  the  powers  given  by  the  Charter 
for  "  the  government  and  welfare  of  the  city,"  and  contends  that  as  the  only 
legitimate  end  of  government  is  the  welfare  of  the  governed,  the  only  mode 
or  securing  such  welfare  is  by  acts  of  municipal  government,  and  that  Buch 
is  the  reasonable  and  established  limitation  of  such  a  power.  The  provi- 
sions of  the  10th  section  of  the  charter  give  no  other  powers  to  the  cor- 
poration than  those  implied  in  the  grant  of  every  municipal  charter. 

The  general  question  of  the  implied  powers  of  municipal  corporations  is 
then  elaborately  argued,  and  the  conclusions  arrived  at  are, 

Fkret,  That  these  powers  arise  out  of  the  purpose  and  duties  of  the 
corporation,  in  other  words,  that  no  powers  come  into  existence  by  •common 
law  implication,  or  by  grant,  except  such  as  are  necessary  to  effectuate  the 
purpose  and  to  perform  the  duties  of  the  corporation,  which  are  all  compre- 
hended in  the  government  of  the  place.  The  words  of  the  grant  are  not 
to  be  resorted  to  as  the  source  of  corporate  power,  but  as  the  end  and  pur- 
pose of  the  corporation. 

Secondly,  That,  although  the  city  is  a  great  -community,  and  is  under  no 
restraint  but  that  of  not  violating  the  laws,  yet  her  power  is  to  be  exerted 
for  the  purposes  of  the  charter.  The  duty  of  the  corporation  is  to  super- 
intend the  internal  affairs  of  the  place  which  the  corporation  is  to  govern, 
and  she  has  no  duty,  and  therefore  no  power,  to  superintend  external  affairs, 
because  they  may  have  an  indirect  influence  on  internal  afiairs. 

Mr.  Binney  closes  bis  opinion  by  some  remarks  as  to  the  power  of  the 
city  to  borrow  money  and  to  lay  a  tax  for  the  purpose  of  repaying  the  prin- 
cipal and  interest  of  such  a  loan.  After  showing  that  the  right  of  the  city 
to  borrow  is  entirely  dependent  upon  its  implied  powers  of  government  for 
the  regulation  of  the  city,  he  shows  that  in  a  late  case  in  this  state,  Com' 
tnissioners  of  Kensington  v.  Keith,  2  Barr,  220,  the  right  of  a  majority  in 
a  municipal  corporation  to  tax  has  been  very  closely  scrutinized,  and  kept 
within  the  strictest  limits  of  die  grant  The  cases  of  Stetson  v.  Kempton, 
13  Mass.  272,  and  Basley  v.  Gilmore,  8  Greenleaf,  196,  are  also  referred  to, 
to  show  that  taxation  by  a  corporation  for  any  object  not  connected  with  its 
corporate  duties  in  the  closest  manner,  is  illegal. 

Mr.  Wharton,  in  his  rejoinder,  argues  that  the  powers  conferred  in  the 
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charter  of  1790  upon  the  corporation  of  the  city  were  much  larger  than  those 
given  by  the  original  charter  of  1701.  In  proof  of  this  he  reviews  the  his- 
tory of  the  legislature  of  the  commonwealth  in  reference  to  the  city,  and 
cites  many  acts  of  assembly  passed  before  the  Revolution,  showing  that  the 
legislature  established  several  boards  of  commissioners  with  powers  to  do 
acts,  such  as  cleansing  and  lighting  the  city,  and  various  other  acts  of  in- 
ternal police,  which  the  corporation  under  the  present  charter  has  the  most 
undoubted  authority  to  perform.  One  of  these  acts  established  a  M  Board 
of  Assessors,"  which  acted  conjointly  with  the  corporation  in  the  supervision 
of  the  whole  subject  of  taxation  for  city  purposes.  He  then  goes  on  to  show 
that  in  the  year  1769,  when  the  new  charter  was  granted,  the  charter  of 
1701  being  considered  as  dissolved  by  the  Revolution,  powers  existed  by  the 
express  enactments  of  the  legislature  entirely  adequate  for  the  ordinary  mu- 
nicipal government  of  the  city  in  these  various  boards.  The  preamble,  then, 
of  the  new  charter,  which  recites  among  other  things  that  the  present  form 
of  government  in  the  city  of  Philadelphia  is  not  sufficiently  adapted  to  the 
M  promotion  of  the  trade,  industry,  and  happiness  of  the  city,  deserves 
great  consideration,  and  shows  conclusively  that  the  intention  of  the  legis- 
lature was  to  grant  powers  far  beyond  those  necessary  for  the  internal  po- 
lice of  the  place. 

He  then  comes  to  the  consideration  of  the  effect  of  the  authority  given 
by  the  charter  of  1789  per  se.  He  contrasts  the  powers  given  by  the  legis- 
lature to  the  adjoining  districts,  and  shows  that  no  such  language,  as  power 
"  to  make  ordinances  for  the  promotion  of  the  trade  and  industry"  of  the  in- 
habitants is  used  as  in  the  city  charter,  and  infers  from  this  that  such  lan- 
guage must  have  a  distinct  substantive  meaning,  and  that  it  embraces  the 
power  now  contended  for.  He  argues  that  there  is  a  very  substantial  dis- 
tinction between  laws  for  the  government  of  the  place,  and  laws  which  con- 
cern the  general  welfare  of  the  inhabitants.  The  latter  have  a  wider  range, 
and  their  object  is  to  promote  the  prosperity  of  the  inhabitants,  as  members 
of  a  great  community,  to  do  what  individual  enterprise  cannot  always  do 
for  the  benefit  of  the  city,  as  for  instance,  by  keeping  open  the  navigation 
of  a  river  during"  the  winter,  or  by  aiding  in  the  construction  of  a  rail-road 
the  object  of  which  is  to  prevent  the  diversion  of  the  trade  of  the  city. 
Adverting  to  the  argument  on  the  opposite  side,  that  the  jurisdiction  of  the 
corporation  is  local,  that  its  trusts  and  duties  are  therefore  local,  Mr.  Whar- 
ton contends,  in  the  language  of  Mr.  Justice  Wilmot,  "that  the  true  test  of 
the  validity  of  an  act  of  corporate  power  is  the  intention  of  the  authority 
which  granted  it,  and  the  apparent  good  of  the  corporation."  It  is  the  duty 
as  well  as  the  right  of  the  corporation  to  do  every  act  which  will  contribute 
fairly  to  the  good  of  the  corporation.  The  purchase  of  the  Fairmount  es- 
tate, and  the  employment  of  a  steam  tow-boat  to  facilitate  the  navigation  of 
the  Delaware  during  the  winter,  are  adverted  to,  to  show  that  the  councils 
have  always  assumed  such  an  authority,  which  has  hitherto  been  unques- 
tioned, and  indeed,  in  the  case  of  the  Fairmount  estate,  has  been  recognized 
by  the  Supreme  Court. 

Mr.  Wharton  disposes  of  the  cases  cited  by  Mr.  Binney  from  the  Massa- 
chusetts Reports,  by  showing  that  the  towns  in  that  state  are  particularly 
restricted  by  statute  in  their  powers  of  taxation  "  to  charges  arising  within 
the  town,"  so  that  these  decisions  are  inapplicable  to  the  general  question 
of  the  implied  powers  of  municipal  corporations. 

With  this  brief  analysis  of  these  able  opinions,  we  take  leave  of  this 
vexed  question — a  question  interesting  in  many  points  of  view,  and  curiously 
so,  from  the  legal  discussion  it  has  excited,  and  the  wide  difference  of  opi- 
nion entertained  in  regard  to  it  by  men  of  the  most  exalted  professional 
attainments.  Ours  is  the  humble  task  of  the  reporter,  and  we  leave  its  de- 
cision to  that  tribunal  whose  authority  alone  can  settle  it 
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Postscript.  Since  the  above  was  written,  we  have  seen  an  elaborate  opi- 
nion of  John  M.  Read,  Esq.,  the  attorney-general  of  the  commonwealth, 
against  the  right  of  subscription  on  the  part  of  the  city.  We  have  neither 
the  time  nor  space  to  say  more  in  regard  to  this  opinion,  than  that  it  sustains 
in  the  strongest  manner  Mr.  Binney's  arguments,  and  insists  in  the  most 
emphatic  terms  upon  the  want  of  capacity  in  the  corporation  to  make  the 
proposed  subscription. 


Codification. — We  often  hear  the  alleged  simplicity,  comprehensiveness, 
and  great  utility  of  a  general  code  of  laws  spoken  of  by  pseudo-reformers 
as  infinitely  preferable  to  what  they  are  pleased  to  call  the  clumsy  fabric  of 
judicial  legislation,  known  as  the  common  law  of  England.  In  their  eyes 
no  system  is  so  beautiful  as  that  of  a  written  code,  in  which  the  rights  and 
duties  of  every  citizen,  under  every  variety  of  circumstances,  are  clearly 
defined,  so  that  a  "  wayfaring  man,  though  a  fool,  may  not  err  therein. 
But  the  following  statement,  showing  the  number  and  variety  of  the  deci- 
sions of  the  French  courts  on  points  arising  out  of  the  interpretation  of  pro- 
visions of  the  **  Code  Napoleon,"  would  seem  to  show  that  no  system  of 
written  law  can  be  so  framed  as  to  be  applicable,  without  cavil  or  dispute, 
to  the  infinite  variety  of  questions  of  rights  and  duties  incidental  to  modern 
civilization. 

In  1826  there  were  twenty-six  volumes  of  decisions  of  the  "  Cours  de  Cat" 
Motion,"  the  highest  court  of  appeals  in  France. 

To  each  of  the  twenty-six  "  Cours  Royales"  there  is  attached  an  official 
reporter,  who  often  publishes  two  and  sometimes  three  volumes  of  reports 
of  decisions  in  the  course  of  a  year.  There  are  also  published  decisions  of 
the  "Tribitnaux  de  Commerce,"  and  also  various  digests  of  decisions  on 
the  general  provisions  of  the  code,  containing  very  many  volumes,  such  as 
the  "  Journal  du  Palais"  which  had  reached  in  1843  to  40  volumes. 


Arrest  on  Mbsnb  Process. — A  bill  was  laid  on  the  table  of  the  House 
of  Commons  at  the  close  of  the  late  session,  and  ordered  to  be  printed  for 
consideration  during  the  recess,  to  restore  arrest  on  mesne  process  in  civil 
actions,  under  certain  limitations. 

By  the  preamble  of  the  bill  it  is  declared  that  it  has  been  found  by  expe- 
rience that  the  abolition  of  arrest  on  mesne  process  has  greatly  increased 
the  expense  and  difficulty  of  compelling  the  payment  of  debts,  and  has  en- 
abled debtors  to  continue  to  resist  their  creditors  until  the  greater  part  of 
the  assets  has  been  wasted  or  concealed,  or  distributed  amongst  favoured 
creditors,  and  that  it  is  expedient  to  restore  the  power  of  arrest  on  mesne 
process  in  civil  actions,  with  proper  precautions  to  prevent  such  power  from 
being  abused. 


Ldi  Assurance.— A  question  of  much  importance  to  life  assurance  com- 
panies has  been  lately  decided  by  the  judges  of  the  exchequer  chamber  on 
a  bill  of  exceptions  in  an  action  brought  by  the  representatives  of  one 
Schwate  against  the  Argus  Life  Assurance  Company.  It  was  determined 
that  a  party  assured,  holdmg  his  policy  in  his  own  hands,  who  may  commit 
suicide,  forfeits  his  policy,  and  that  the  office  is  not  bound  to  pay  the  assur- 
ance. This  decision  settles  the  law  on  a  point  upon  which  doubts  have 
heretofore  existed. 
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Ah  Examination  of  thk  Testimony  of  thb  Four  Evangelists  ft  the 
Rules  of  Evidence  administered  in  Courts  of  Justice.  With  an  Ao 
count  of  the  Trial  of  Jesus.  By  Simon  Grkenleaf,  LL.  D.  Boston : 
C.  Little  &  James  Brown. 

When  Sir  E.  Coke  was  made  solicitor-general,  Whitgift,  the  Archbishop 
of  Canterbury,  sent  him  a  Greek  Testament,  with  a  message  "  that  he  had 
studied  the  common  law  long  enough,  and  that  he  ought  hereafter  to  study 
the  law  of  God."  Without  presuming  to  address  our  readers  in  the  lan- 
guage of  the  ghostly  father,  the  work  before  us  recalled  the  anecdote,  and 
we  relate  it,  leaving  it  to  them  to  point  the  moral  if  they  please. 

Professor  Greenleaf,  in  his  admirable  treatise  on  the  law  of  evidence,  has 
fully  discharged  the  debt  due  to  his  profession.  In  dedicating  the  volume 
before  us  to  his  legal  brethren,  he  has  rendered,  we  think,  an  essential  ser- 
vice not  only  to  them,  but  to  the  community  at  large.  Its  design  is  simply 
to  bring  the  evidence  of  the  evangelists  to  the  tests  to  which  other  evidence 
is  submitted  in  legal  tribunals,  and  we  believe  that  no  lawyer  can  examine 
it  without  being  at  once  convinced  of  the  learned  author's  success,  and  at 
the  same  time  refreshed  by  the  agreeable  variety  which  its  study  will  afford. 
Trite,  but  no  less  true  is  it,  that  the  subject  is  one  of  the  deepest  moment  to 
us  all;  but  while  admitting  the  childlike  simplicity  of  spirit  with  which  it 
should  be  approached,  we  are  not  of  those  who  think  that  its  interests  are 
best  subserved  by  closing  the  door  to  all  inauiry.  In  the  right  spirit,  let ' 
inquiry  be  fairly  made;  we  know  that  it  will  bear  it,  and  we  feel  assured 
that  no  better  test  can  be  applied  than  that  system  of  legal  evidence  upon 
which  the  preservation  of  our  temporal  interests  depends. 


Thb  Writings  of  Hugh  Swinton  Legare.  Edited  by  his  Sister.    Charles- 
ton: 1846. 

We  opened  these  writings  with  high-raised  expectations,  and  we  have  not 
been  disappointed.  There  can  henceforth  be  no  mistaking  the  high  degree 
of  refined  scholarship  to  which  the  late  attorney-general  had  attained.  His 
devotion  to  classic  literature,  the  very  fountains  of  which  he  had  explored, 
was  for  this  country  remarkable,  while  his  pure  taste  and  elegant  diction 
secure  him  the  attention  of  all  who  have  any  fondness  for  such  studies,  or 
desire  to  tread  the  same  paths,  though  it  be  hand  passibus  aquis. 

The  late  administration  deserves  our  thanks  for  conferring  the  honours  of 
office  on  such  men  as  Hugh  Swinton  Legare.  His  call  to  public  life  pre- 
ceded bis  death  so  nearly,  that  he  was  but  at  the  beginning  of  an  acquaint- 
ance with  the  great  body  of  his  countrymen  when  his  career  was  brought  to 
a  close.  The  volumes  before  us  exhibit  the  training  to  which  he  had  submit- 
ted himself  in  preparation  for  the  great  race — and  their  contents  are  sure- 
ties of  a  success  which  nothing  but  death  could  have  baffled.  Had  he  lived, 
he  must  have  sustained  a  conspicuous  part  in  American  affairs;  as  he  has 
died,  it  is  but  fair  that  his  countrymen  should  know  what  he  has  done  to 
prepare  himself  for  their  service.  His  papers  upon  political  and  legal  sub- 
jects, particularly  those  upon  the  ancient  republics,  are  full  of  thought,  and 
abound  with  matter  from  which  grave  lessons  may  be  learned  by  the  Ameri- 
can statesman.  Had  we  room,  we  would  make  some  extracts  illustrative  of 
our  remarks;  as  it  is,  we  content  ourselves  with  a  recommendation  of  these 
volumes  to  the  attentive  perusal  of  our  professional  brethren. 
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Retorts  or  Cases  determined  rn  the  Court  of  Chancery  of  the  State 
or  New  Jersey.  By  Henry  W.  Green,  Reporter.  VoL  II.,  containing 
the  cases  from  January,  1834  to  October,  1836.  Elizabethtown:  Printed 
by  Edward  Sanderson.  1846,  pp.  680. 

This  is  the  third  volume  of  New  Jersey  Chancery  Reports,  and  is  in  seve- 
ral respects  the  best  yet  published.  It  embraces  the  opinions  of  Chancellor 
Vroom,  an  equity  lawyer  of  very  considerable  acquirements  and  ability. 
The  book  bears  marks  of  great  care  and  labour  in  the  reporter.  It  is  well 
printed,  on  good  paper,  and  enriched  with  occasional  notes,  which  add  to  the 
value  of  the  chancellor's  opinions  by  furnishing  additional  authorities.  Thus 
to  the  case  of  West  v.  Walker,  p.  279,  will  be  found  appended  a  note  wor- 
thy the  attention  of  the  profession,  on  the  subject  of  injunctions  for  restrain- 
ing the  waste  or  destruction  of  timber  on  uninclosed  woodlands,  a  question 
of  much  difficulty  and  practical  importance  in  New  Jersey. 

After  a  pretty  careful  reading  of  the  volume,  we  think  the  case  of  Van 
Winkle  v.  Van  Honten,  p.  172,  on  the  subject  of  charging  legacies  upon 
real  estate,  a  favourable  specimen  of  the  character  of  the  bar  and  the  court 
The  learning  of  this  branch  of  the  law  is  fully  discussed,  and  most,  if  not 
all,  the  then  authorities  are  cited  and  commented  on. 

The  case  of  Von  Doren  v.  Todd,  p.  397,  on  the  law  of  lien  in  equity 
upon  the  estate  sold  for  the  purchase-money,  is  equally  worthy  of  notice. 
This  case  was  referred  to  Elias  Vanarsdale,  esq.,  one  of  the  masters  of  the 
court,  and  the  points  involved  are  discussed  in  a  learned  and  satisfactory 
manner.  He  seems  to  "have  been  a  favourite  master,  as  we  find  another 
case  of  some  importance  (Wooden  v.  Wooden,  p.  429)  referred  to  him.  Mr. 
Vanarsdale  has  recently  died,  and  in  him  the  New  Jersey  bar  has  lost  one 
of  the  most  acute  and  profound  special  pleaders  and  accurate  equity  lawyers 
it  has  ever  known. 

The  case  of  Sloan  v.  Maxwell,  p.  563,  on  the  degree  of  mental  capacity 
requisite  for  the  execution  of  a  will,  is  of  considerable  importance,  as  indi- 
cating the  character  of  the  examination  of  witnesses  which  counsel  may 
pursue  in  this  difficult  and  complicated  class  of  cases.  This  opinion  was 
written  by  the  late  Chief  Justice  Ewing,  who  was  called  by  the  ordinary  to 
sit  and  advise  with  him. 

It  is  worthy  of  notice  that  the  Index  (a  weak  point  in  many  good  law 
books)  is  particularly  accurate  and  full  in  this  volume,  as  we  are  able  to 
state  from  a  careful  comparison  of  the  text  with  the  index  matter.  It  is 
the  more  worthy  of  remark,  because  the  first  volume  of  New  Jersey  Chan- 
cery Reports  (Saxton's)  was  ushered  into  the  world  without  any  index 
whatever;  a  defect  which  the  present  reporter  has  supplied  (as  we  have 
been  informed)  by  printing  some  supplemental  sheets  containing  an  index 
to  Saxton,  prepared  under  his  supervision.  The  Reports  of  our  sister  state, 
as  far  as  our  time  and  means  will  permit,  will  hereafter  be  briefly  noticed 
in  the  columns  of  this  Journal. 


The  Equitable  Jurisdiction  of  the  Court  of  Chancery  :  comprising  its 
Rise,  Progress,  and  Final  Establishment.  To  which  is  prefixed,  with 
a  view  to  the  elucidation  of  the  main  subject,  A  Concise  Account  of  the 
Leading  Doctrines  of  the  Common  Law,  in  regard  to  Civil  Rights,  with 
an  attempt  to  trace  them  to  their  sources ;  and  in  which  the  various  Alte- 
rations made  by  the  Legislature  down  to  the  present  day  are  noticed.  By 
George  Spenoe,  Esq.,  one  of  her  majesty's  counsel.  VoL  I.  Philadel- 
phia: Lea  &  Blancbard.  1846. 

We  are  indebted  to  the  American  publishers  for  a  reprint  of  this  volume, 
and  are  promised  the  second  early  in  the  next  year.    It  is  a  valuable  work, 
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fall  of  deep  research,  and  famishing  to  the  student  ample  means  to  make 
himself  familar  with  the  rise  and  progress  of  equity  jurisdiction.  The  forth* 
coming  volume  will  doubtless  be  of  more  practical  importance,  and  when 
completed,  we  have  no  hesitation  in  saying  that  the  work  will  fill  a  vacancy 
in  our  libraries  upon  a  subject  of  growing  importance  in  this  country. 


The  Scholar,  the  Jukist,  the  Artist,  the  Philanthropist.  An  Address 
before  the  Phi  Beta  Kappa  Society  of  Harvard  University,  at  their  anni- 
versary, August  27, 1846.    By  Charles  Sumner. 

We  have  not  lately  passed  a  pleasanter  hour  than  that  just  spent  over 
Mr.  Sumner's  address.  It  breathes  a  spirit  which  we  love  to  think  still  lin- 
gers among  us,  though  sadly  enthralled  by  the  workaday  cares  which  sur- 
round us.  Alas!  that  the  truth  must  be  told,  but  "fat  contentions  and 
flowing  fees"  form  by  far  the  greater  part,  the  staple,  of  our  lawyer  life. 
The  spirit  of  the  age  has  made  its  inroads  even  upon  us— the  quiddam  ho- 
norarium is  the  present  possession  of  a  well-filled  purse,  at  least  a  more  sub- 
stantial reward  to  our  ambition  than  the  "  fancied  life  in  others'  breath," 
which  a  madcap  poet  has  called  fame.  After  all,  beyond  the  u  flowing 
fees,"  we  believe,  for  the  mere  lawyer,  there  jb  not  much  to  be  achieved! 
His  labours  are  for  the  present  How  can  he  hope  to  be  remembered  be- 
yond the  present  1  "He  may  be  surrounded  with  all  the  tokens  of  worldly 
success,  filling  the  mind,  perhaps,  with  visions  destined  early  to  be  dispersed ; 
bat  his  labours  are  on  the  things  of  to-day.  His  name  is  written  on  the 
sandy  margin  of  the  sounding  sea,  soon  to  be  washed  away  by  the  embossed 
foam  of  the  tyrannous  wave."  "Not  so,"  continues  Mr.  Sumner,  "is  the 
jurist's.  His  is  inscribed  high  on  the  immortal  tablets  of  the  law.  The 
ceaseless  flow  of  ages  does  not  wear  away  their  indestructible  front;  the 
hourglass  of  time  refuses  to  measure  the  period  of  their  duration." 

What  name  fitter  to  represent  the  jurist  than  Story ;  lawyer  and  judge  1 
and  as  either,  with  few  equals,  he  could  still  extend  [the  "horizon  of  his 
mind,"  and  elevating  himself  above  the  present  and  its  petty  interests, 
secure  for  himself  among  the  benefactors  of  mankind  an  undying  name 
with  ages  to  come. 

Our  space  does  not  permit  us  to  present  the  whole,  and  it  would  be  unjust 
to  Mr.  Sumner  to  mangle  the  picture  he  has  drawn  of  the  jurist  in  the  per- 
son of  Story.  With  equal  happiness  he  has  traced  the  scholar  in  Pickering, 
the  artist  in  Allston,  the  philanthropist  in  Channing.  Each  and  all  we  com- 
mend to  our  readers.  They  are  names  which  belong  to  our  common  father- 
land, and  we  should  delight  to  honour  them. 


The  Argument  List  of  the  Law  Academy  of  Philadelphia.  1846-7. 

This  is  a  neatly  arranged  pamphlet  of  some  thirty  pages,  containing  a  se- 
ries of  M  Cases  stated"  for  argument  in  the  Law  Academy  for  the  session 
1846-7.  The  plan  strikes  us  very  favourably.  Without  making  use  of  all 
the  machinery  of  a  moot  court,  which  as  a  general  rule  is  too  apt  to  prove 
cumbrous  and  impracticable,  the  object  by  this  mode  is  equally  well  attained 
in  presenting  for  argument  a  mixed  issue  of  law  and  fact  The  cases  come 
up  chiefly  on  motions  for  new  trial,  or  on  points  reserved;  and  the  paper- 
books  are  full  enough  to  afford  ample  scope  for  the  exercise  of  the  ingenuity 
and  legal  acumen  of  the  disputants.  An  attempt  was  made  several  years 
ago,  we  recollect,  to  introduce  into  the  Law  Academy  a  system  of  special 
pleading,  but  for  various  reasons  it  proved  unsuccessful,  and  was  soon  aban- 
doned. We  augur  differently  for  this.  We  are  pleased  to  observe  that  the 
number  of  the  students  has  considerably  increased,  and  trust  that  the  skilful 
arrangement  of  business  for  the  session  is  an  earnest  of  the  manner  in  which 
it  will  be  conducted. 
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Sir  John  Williams,  whose  death  took  place  on  the  14th  September  last, 
has  for  twelve  years  past  filled  a  seat  as  one  of  the  judges  of  the  court  of 
Queen's  Bench, 

He  took  his  bachelor's  degree  in  1798,  at  St  John's  College,  Cambridge, 
where  he  soon  after  obtained  a  fellowship. 

He  was  called  to  the  bar  in  1804.  His  taste  for  classical  studies  continued 
after  he  quitted  college,  as  the  pages  of  the  Edinburgh  Review  amply  testify, 
for  they  contain  articles  written  by  him  on  the  orations  of  Demosthenes,  and 
on  several  Greek  plays.  Even  late  in  life,  his  classical  attainments  attracted 
attention,  and  Lord  Tenterden,  a  high  authority  on  such  subjects,  pronounced 
Mr.  Williams  to  be  the  best  scholar  throughout  the  whole  profession. 

Mr.  Willaras  chose  the  northern  as  his  circuit,  and  the  liberal  party  as  his 
political  friends.  His  success  was  not  rapid,  but  he  gradually  acquired  an 
excellent  business.  He  amply  compensated  for  the  want  of  brilliant  talents 
by  admirable  skill  and  discretion  in  the  conduct  of  a  cause. 

There  is  scarcely  a  lawyer  of  the  last  generation  who  has  risen  to  emi- 
nence in  his  profession  who  is  not  in  some  way  indebted  to  the  "  queen's 
trial"  for  his  success.  The  attorney-general  of  that  princess  became  lord 
chancellor,  her  solicitor-general,  chief  justice  of  the  queen's  bench,  two  of 
her  counsel  successively  chief  justices  of  the  common  pleas,  and  a  fourth, 
one  of  the  judges  of  the  ecclesiastical  court.  Among  those  eminent  men 
Mr.  Williams  took  a  conspicuous  part  as  one  of  her  majesty's  advocates ; 
and  the  almost  unrivalled  powers  of  cross-examination  which  he  displayed 
upon  that  memorable  occasion,  fully  realized  the  expectations  of  his  friends. 
His  skill  as  a  cross-examiner  was  generally  acknowledged  by  the  profession, 
but  it  was  not  until  he  had  exercised  that  astonishing  power  upon  the  noto- 
rious Theodore  Majocci  that  the  public  at  large  became  aware  of  his  match- 
less talents  in  that  branch  of  an  advocate's  duty.  In  1822  he  was  returned 
to  parliament,  where  he  took  a  conspicuous  part,  in  conjunction  with  Michael 
Angelo  Taylor,  in  denouncing  the  abuses  of  the  court  of  chancery,  and  thus 
preparing  the  way  for  several  of  the  improvements  which  have  since  taken 
place  in  that  court 

A  change  in  the  ministry  at  length  rewarded  him  with  a  silk  gown,  to 
which  for  some  years  he  had  been  fairly  entitled.  Soon  after  the  accession 
of  William  IV.,  her  majesty,  now  queen  dowager,  appointed  him  her  attorney- 
general.  In  February,  1834,  he  became  one  of  the  barons  of  the  exchequer, 
and  having  sat  in  that  court  only  one  term,  was  transferred  to  the  court  of 
King's  Bench,  where  he  remained  until  the  period  of  his  decease. 

Died,  at  Preston  Hall,  on  the  17th  August,  in  the  77th  year  of  his  age,  Sir 
Charles  Wktherell,  an  eminent  barrister,  and  a  prominent  supporter  of 
ultra-tory  principles.  In  1794  he  was  called  to  the  bar,  and  in  1816,  having 
been  created  king's  counsel,  with  a  patent  of  precedence,  was  recognized  as 
one  of  the  legitimate  leaders  of  the  bar.  In  January,  1824,  being  then  in 
parliament,  he  was  appointed  solicitor-general,  and  was  knighted.  Three 
years  afterwards  he  succeeded  Sir  John  Copley  as  attorney-general,  but  re- 
signed on  the  formation  of  the  Canning  administration.  He  was  again  made 
attorney-general  in  1828,  but  on  the  Duke  of  Wellington's  government  bring- 
ing in  the  Catholic  Relief  Bill,  he  once  more  retired,  and  never  since  held 
any  office  under  the  crown. 

His  opposition  to  reform  in  every  shape  was  unceasing  and  indefatigable, 
and  the  memorable  riot  of  1831  in  Bristol,  in  which  his  life  was  seriously  en- 
dangered by  the  fury  of  the  mob,  was  caused  by  his  great  unpopularity  at 
that  time.  After  the  passage  of  the  reform  bill,  he  retired  into  private  life, 
where  he  remained  until  his  death. 
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CASES  DECIDED  IN  1845  AND  1846  IN  MASSACHUSETTS,  NEW  YOEK,  PENNSYL- 
VANIA, VIEGINIA,  NOETH  CAEOUNA,  AND  SOUTH  CAROLINA. 

• 

[The  following  pages  contain  the  first  part  of  a  Digest  to  be  published  in 
the  volume  of  the  Law  Journal  of  which  this  number  is  the  first,  in  con- 
secutive numbers,  which  will  contain,  in  an  alphabetical  arrangement  little 
varied  from  that  of  Messrs.  Metcalf  &  Perkins,  the  principal  cases  contained 
in  8  Metcalf,  1  Denio,  1  Grattan,  5  Iredell  and  1  Richardson,  together  with 
all  the  cases  in  2  Barr  and  9  Watts  &  Sergeant  It  is  proposed  to  give  in 
each  year,  in  this  manner,  in  addition  to  the  Pennsylvania  decisions,  the 
principal  points  ruled  in  the  year  preceding  in  Massachusetts,  New  York, 
New  Jersey,  Maryland,  Virginia,  North  Carolina,  and  South  Carolina.] 

Abatement.— See  Courts,  Z— Limitation. 

ACCORD  AND  SATISFACTION. 

1.  A.  and  B.  having  mutual  causes  of  action  in  tort  against  each  other, 
have  an  interview  to  adjust  the  demands  of  B.,  and  for  the  satisfaction  of  such 
demands,  A.  pays  him  a  sum  of  money,  and  takes  his  receipt,  but  B.  insists 
as  a  condition  to  such  adjustment,  that  A.  shall  execute  to  him  a  receipt, 
**  in  full  of  all  demands"  on  his  part,  to  which  A.  consents,  and  the  receipt 
is  given,  nothing  being  said  respecting  the  particular  demand  of  A ;  held, 
notwithstanding,  a  good  accord  and  satisfaction  of  A.'s  cause  of  action 
against  B.     Vedder  v.  Vedder,  1  Den.  257. 

2.  The  effect  of  such  an  arrangement,  there  being  no  dispute  respecting 
the  facts,  is  a  question  of  law,  and  not  one  to  be  submitted  to  a  jury.    Id. 

3.  An  account  for  liquor,  sold  on  credit  by  a  tavern-keeper,  is  null,  within 
the  act ;  which  requires  that  "  no  innkeeper  or  tavern-keeper  shall  trust  or 
give  credit  to  any  person  whatsoever  for  liquors,  under  penalty  of  losing  and 
forfeiting  such  debt ;  hence,  the  allowance  in  a  settlement  or  accounts,  will 
be  no  bar  to  an  action.    Driesbach  v.  Keller,  2  Barr,  77. 

Accounts. — See  Evidence— Executors  and  Administrators. 

ACTIONS  IN  OSNEEAL. 

1.  Where  one  prosecutes  a  suit  against  another  in  the  name  of  a  third 
person,  without  authority,  he  is  liable  to  the  person  sued,  though  he  was  not 
actuated  by  malice  in  commencing  and  prosecuting  such  suit*  Bond  v. 
Chapen,  8  Met  31. 

2.  Where  one  of  the  parties  to  a  suit  which  is  settled  out  of  court,  pro- 
mises the  other  that  he  will  "  pay  all  costs  to  be  taxed  by  the  court,"  he  is 
not  liable  to  an  action  for  them  until  he  has  received  notice  of  the  amount 
Barnes  v.  Parker,  8  Met  134. 

3.  An  endorser  is  not  liable  on  a  promissory  note  of  a  corporation,  which 
it  could  not  lawfully  issue.    Southern  Loan  Co.  v.  Morris,  2  Barr,  175. 

4.  To  call  an  attorney  a  cheat,  is  actionable,  even  though  an  indictable 
offence  be  not  imputed.    Rush  v.  Cavenaugh,  2  Barr,  137. 

5.  Where  a  conveyance  reserving  a  rent  in  fee  was  altered  by  the  inset* 
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tion  of  .material  words,  after  delivery  by  the  agent  of  the  grantee,  held  that 
the  land  passed  discharged  of  the  covenants,  and  that  no  recovery  could  be 
had  on  the  original  contract,  nor  will  an  action  for  use  and  occupation  lie,  as 
the  defendant  has,  through  the  fraud  of  the  plaintiff  become  the  owner  of 
the  property,  and  cannot  be  compelled  to  pay  for  the  use  of  premises  which 
he  owns  in  fee.    Arrison  v.  Harmstead,  2  Barr,  191. 

6.  The  holder  of  a  check,  payment  of  which  had  been  refused,  for  want 
of  funds,  passed  the  same  away  in  trade,  stating  in  answer  to  inquiries,  that 
there  was  nothing  wrong  about  it  that  he  knew  of,  and  that  it  was  all  right; 
held,  that  the  suppression  of  these  facts  was  fraudulent,  and  that  a  recovery 
might  be  had  on  the  original  contract  of  sale.  Martin  v.  Pennock,  2  Barr. 
376. 

7.  One  who  is  exercising  a  public  trade  or  business,  which  requires  the 
use  of  a  steam-engine,  is  responsible  for  any  injury  to  another,  which  is  the 
consequence  of  its  insufficiency.  Spencer  v.  Campbell,  9  W.  &  S.  82. 

8.  If  the  payee  of  a  joint  and  several  sealed  note,  signs  and  seals  it  as  one 
of  the  obligors,  the  note  is  extinguished,  and  neither  he  nor  his  administrator 
can  maintain  an  action  thereon.     Glenn  v.  Sims,  1  Rich.  34. 

9.  One  having  cause  of  action  for  a  direct  trespass  upon  his  land,  followed 
by  consequential  damages,  may  bring  trespass  with  a  per  quod,  or  passing 
over  the  trespass  may  bring  case  for  such  consequential  damages.  Vedder 
v.  Vedder,  1  Den.  257. 

10.  A  plaintiff  in  a  judgment,  who  has  procured  an  execution  to  be  issued 
and  levied  upon  personal  property  of  the  defendant,  cannot  sustain  an  action 
against  a  wrong-doer  for  taking  such  property  out  of  the  possession  of  the 
officer,  the  right  of  action  is  in  the  officer.  Barker  v.  Mathews,  1  Den.  335. 

11.  Where  a  duty,  judicial  in  its  nature,  is  imposed  upon  a  public  officer 
or  a  municipal  corporation,  a  private  action  will  not  lie  for  misconduct  or 
delinquency  in  its  performance,  even  if  corrupt  motives  are  charged.  Wil- 
son v.  Mayor,  fc,  of  New  York,  1  Den.  595. 

12.  The  same  principle  prevails  where  the  party  on  whom  the  duty  de- 
volves, though  not  a  judge,  is  clothed  with  discretionary  power,  to  be  exerted 
according  to  his  sense  of  fitness  and  propriety.    Id. 

13.  If  such  officers  act  corruptly,  they  are  liable*  to  impeachment,  or 
indictment    Per  Beardsley,  J.  Id. 

See  Bailment,  1.— Banks,  2. — Bills  of  Exchange,  3, 5. — Constable,  5, 6. 
— Courts,  1. 

ACTIONS  ON  THE  CASK. 

1.  Where  one,  in  the  lawful  use  of  his  own  property,  exposes  it  to  acci- 
dental injury  from  the  lawful  acts  of  others,  he  does  not  thereby  lose  his 
remedy  for  an  injury  caused  by  the  culpable  negligence  of  such  other  per- 
sons.    Cook  v.  Champ.  Trans,  Co*,  1  Den.  91. 

2.  The  owner  of  land,  on  the  shore  of  a  stream  or  lake,  or  adjoining  the 
track  of  a  rail  road,  may  lawfully  build  thereon,  though  the  situation  be  one 
of  exposure  and  hazard ;  and  he  is  entitled  to  protection  against  the  negli- 
gent acts  of  persons  lawfully  passing  the  same  with  vessels  or  carriages 
propelled  by  steam  engines,  by  which  such  buildings  are  set  on  fire.    Id. 

9.  Where  the  plaintiff,  defendant,  and  several  others,  were  parties  to  a 
written  contract,  under  which  they  were  together  to  remove  earth  from  the 
land  of  the  defendant  to  lands  belonging  in  common  to  all  the  parties  to  the 
contract,  and  after  proceeding  in  the  execution  thereof,  the  plaintiff,  with  the 
assent  of  the  other  parties,  sold  and  conveyed  his  interest  in  the  common 
lands  to  the  defendant,  subject  to  the  contract;  and  subsequently  the  defend- 
ant and  other  remaining  proprietors  continued  the  removal  of  the  earth  from 
Uie  defendant's  land  to  said  common  property,  and  in  so  doing  negligently 
„  undermined  a  hill  on  defendant's  land,  which  sliding,  covered  ana  injured 
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other  land  of  the  plaintiff's;  held,  that  the  fact  of  the  plaintiff  having  been 
originally  a  party  to  the  contract,  did  not  preclude  him  from  recovering  in 
case  for  such  injury.     Gardener  v.  Heartt,  1  Den.  466. 

4.  A  justice  of  the  peace,  in  making  a  return  to  the  Common  Pleas  upon 
an  appeal,  acts  ministerially,  and  the  party  injured  has  redress  by  an  action 
on  the  case.  '  Houghton  v.  Swarthout,  1  Den.  589. 

In  such  action,  corrupt  motives  need  not  be  charged.    Id. 

5.  An  action  on  the  case,  by  one  riparian  proprietor  of  an  unnavigable 
stream  against  another,  for  erecting  a  dam  on  the  stream,  whereby  the  water 
in  the  channel  of  the  creek  is  raised  along  the  plaintiff's  land  above  its 
natural  level,  cannot  be  sustained  without  proof  of  special  damage.  Garnett 
v.  McKee,  1  Rich.  444. 

6.  In  general,  whenever  it  is  necessary  to  look  behind  the  proceedings, 
and  show  the  knowledge  of  some  fact  on  die  part  of  a  magistrate  to  oust  his 
jurisdiction,  case  is  the  proper  remedy.  Millers  v.  Grice  et  al,  1  Rich.  147. 

7.  For  an  injury  done  to  the  horse  of  a  customer  by  the  bursting  of  a 
steam-boiler  at  a  mill,  case,  and  not  trespass,  is  the  proper  form  of  action, 
and  it  may  be  maintained  by  the  owner  of  the  horse,  which  was  at  the  time 
in  the  possession  of  another  person.    Spencer  v.  Campbell,  9  W.  &  S.  32. 

See  Actions  in  general,  9. — Bailment,  1. 

ACTIONS  OF  ASSUMPSIT. 

1.  Assumpsit  for  use  and  occupation  will  not  lie  where  the  defendant 
never  went  into  possession  of  the  demised  premises  under  the  lease  or  agree- 
ment, either  personally,  or  by  an  agent  or  under-tenant.  In  such  a  case, 
the  remedy  is  upon  the  lease  or  agreement.     Wood  v.  Wilcox,  1  Den.  37. 

2.  Where  a  deputy  sheriff  received  money  on  an  execution  in  his  hands, 
and  failed  to  endorse  it  on  the  execution,  or  give  credit  for  it,  but  afterwards 
collected  the  whole  amount  without  deducting  the  amount  so  paid,  and 
afterwards  promised  to  pay  the  defendant  in  the  execution  if  such  mistake 
had  been  made;  held,  that  an  action  will  lie  against  the  deputy  upon  such  a 
promise,  and  that  the  party  was  not  bound  to  sue  the  sheriff  for  a  breach  of 
his  official  duty.     Turkington  v.  HasseU,  5  Ire.  359. 

3.  In  such  a  case  the  statute  only  begins  to  run  from  the  time  of  the  pro- 
mise, not  from  the  time  of  the  money  received,  or  from  the  time  of  the 
failure  to  pay  it  over.    Id. 

4.  When  upon  a  contract,  for  work  to  be  done,  the  party  who  is  to  do  the 
work  agrees  to  be  answerable  for  lost  time,  the  demand  for  this  lost  time  is 
in  the  nature  of  unliquidated  damages,  and  cannot  be  set  off;  but  when  the 
party  afterwards  acknowledges  in  a  letter,  how  much  he  owes  for  such  lost 
time,  indebitatus  assumpsit  may  be  brought  for  it.  Wheeler  v.  Dunn, 
5  Ire.  380. 

A«  delivered  to  B.  1200,  and  took  B.'s  note,  promising  to  pay  yearly  to  A. 
or  order,  lawful  interest,  with  a  proviso  that  B.  might  at  any  time  pay  the 
9200,  with  the  interest  then  unpaid.  At  the  foot  of  the  note  was  a  memo- 
randum that  the  note  was  secured  by  a  mortgage  held  by  C.  in  trust  for  the 
benefit  of  the  holder  of  said  note,  of  all  B.'b  interest  in  a  certain  building. 
Held,  that  the  memorandum  was  a  part  of  the  contract,  and  was  a  condition 
or  stipulation  that  the  note  was  secured  by  the  mortgage  mentioned ;  and 
that  A.,  on  discovering  that  it  was  not  thus  secured,  might  recover  back  the 
9200  in  an  action  for  money  had  and  received,  without  demanding  payment, 
or  returning  the  note  before  commencing  the  action.  Shaw  v.  Meth.  Epis- 
copal  Soc.,  8  Met  223. 

6.  When  a  bank  suspends  payment,  and  closes  its  doors  against  its  credi- 
tors, a  party  who  has  deposited  money  therein  may  maintain  an  action  to 
recover  the  amount  of  his  deposit,  without  first  making  a  demand  of  pay- 
ment.    Watson  v.  Phanix  Bank,  8  Met  217. 
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ADMnrcmuTOftS.— See  Executors  and  Administrators. 


1.  A  possesion  of  land,  not  held  under  a  grant  from  the  Commonwealth, 
prior  to  the  emanation  of  any  patent  therefor  to  a  third  person,  cannot  con- 
stitute an  adversary  possession.    Overton* $  heirs  v.  Davison,  1  Gratt  211. 

2.  While  patented  lands  remain  completely  in  a  state  of  nature,  they  are 
not  susceptible  of  an  adversary  possession  against  the  elder  patentee ;  unless 
fay  acta  of  ownership  effecting  a  change  in  tneir  condition.    Id. 

3.  An  adversary  possession  of  land  cannot  be  acquired  by  the  open  exer- 
cise of  acts  of  ownership  falling'  short  of  actual  occupation,  use,  or  enjoy- 
ment   Id. 

4.  As  respects  strangers,  the  legal  and  equitable  estate  are  one,  so  as  to 
be  barred  by  adverse  possession  to  the  legal  estate.  Smilie  v.  B\ffle, 
2  Barf,  52. 

5.  Individuals  acquire  no  right  of  possession  adverse  to  the  owner  of  the 
soil,  by  long  use  of  that  part  of  a  public  road  which  is  not  occupied  as  a 
travelled  path.    Parker  v.  Inhabitants,  $c.  8  Met  260. 

Agent.— £00  Principal  and  Agent. 

Agreement.— See  Bills  of  Exchange,  13. — Contract,  5,  6, 16\— Corpora- 
tions, 4. — Courts,  1. 

AMENDMENT. 

1.  When  all  the  owners  of  an  insured  vessel  bring  an  action  on  a  policy 
which  covers  only  the  interest  of  one  part  owner,  the  declaration  may  be 
amended  by  striking  out  all  the  names  except  that  of  such  part  owner,  and 
he  may  thereupon  recover  the  amount  of  his  loss.  Finney  v.  Bedford  Ins. 
Co.,  8  Met  348. 

2.  A  court  has  the  right  to  amend  the  records  of  any  preceding  term,  by 
inserting  what  had  been  omitted,  either  by  the  act  of  the  court  or  clerk,  ana 
the  record  so  amended  stands  as  if  the  entries  had  been  made  at  the  proper 
term.     Galloway  v.  McKeithen,  5  Ire.  12.     State  v.  King,  Id.  203. 

3.  A.,  being  devisee  in  fee  of  a  moiety  of  a  house,  and  executory  devisee  of 
the  other  moiety,  a  fieri  facias  was  levied  on  both  estates,  and  returned  un- 
sold for  want  of  buyers;  a  venditioni  reciting  this  levy,  commanded  a  sale 
of  the  vested  moiety;  the  return  was  of  a  sale  in  obedience  thereto,  and  the 
sheriff  conveyed  both  estates.  Held,  that  both  moieties  passed.  For  the 
court  will  amend  the  writ  according  to  the  levy,  it  appearing  clearly  from 
the .  deed,  that  all  the  land  levied  on  was  actually  sold,  and  forty  years 
having  elapsed.    De  Haas  v.  Bunn,  2  Barr,  835. 

4.  Where  the  cause  of  action  was  alleged  to  have  existed  against  a  firm, 
and  the  promise  set  out  in  the  declaration  was  by  the  partner  who  alone  was 
served,  such  a  defect  cannot  be  taken  advantage  or  on  the  trial;  and  on 
error,  after  a  trial  on  the  merits,  the  court  will  direct  the  declaration  to  be 
so  amended  as  to  show  what  was  tried.   Downing  v.  Lindsay,  2  Barr.  382. 

Appeal.— **8ee  Courts,  4.— Mandamus. 

APPRENTICE. 

1.  Indenture  of  apprenticeship,  binding  a  boy  for  a  term  of  years,  during 
which  the  master,  in  lieu  of  the  common  covenants  for  lodging,  &c.,  agreed 
to  pay  him  a  certain  sum  per  week,  for  at  least  nine  months  in  each  year; 
held,  to  be  valid.    Commonwealth  v.  Conrow,  2  Barr,  402. 

2.  The  master  is  bound  to  take  charge  of  the  conduct  of  the  apprentice 
during  the  whole  time;  and  if  he  neglects  it,  the  father  or  guardian  has 
authority.    Id.  402. 


THE 


PENNSYLVANIA  LAW  JOURNAL 


DECEMBER,  1846. 


THE  INFLUENCE  OP  THE  ROMAN  LAW. 

The  exclusive  devotion  of  English  lawyers  to  the  cultivation 
of  their  own  common  law,  has  long  been  proverbial.  To  an 
extent  quite  unparalleled  in  the  history  of  the  profession  in  other 
parts  of  Europe,  they  have  neglected  the  study  of  foreign  sys- 
tems of  jurisprudence,  and  have  regarded  the  maxims  and  doc- 
trines of  the  Roman  law  particularly,  with  a  degree  of  con- 
tempt which  could  only  be  the  fruit  of  ignorance  of  its  princi- 
ples. Indeed,  one  would  suppose  that  the  high  state  of  civili- 
zation to  which  England,  in  common  with  the  other  nations  of 
Western  Europe,  has  attained,  had  its  source  in  the  pure  springs 
of  the  magna  charta,  the  right  of  trial  by  jury,  and  the  writ 
of  habeas  corpus,  without  any  foreign  admixture  or  influence 
whatever.  It  has  been  said  that  no  English  professional  law- 
yer has  ever  produced  a  well  written  treatise  on  any  subject 
connected  with  the  civil  law  of  continental  Europe;  and  al- 
though this  charge  may  be,  perhaps,  too  sweeping  in  its  cha- 
racter, it  is  nevertheless  true,  that  profound  ignorance  prevails 
in  Westminster  Hall,  both  as  to  its  general  principles,  and  its 
influence  on  the  history  of  their  own  law.  Within  a  few  years, 
however,  the  importance  of  some  knowledge  of  this  subject  has 
been  forcing  itself  upon  the  attention  of  the  profession  in  Eng- 
land. In  consequence,  principally,  of  the  extensive  commercial 
intercourse  of  modern  times,  questions  of  the  greatest  practical 
interest  arise  as  to  the  construction  of  foreign  laws,  and  we 
have  the  highest  authority  for  stating,  that  Judge  Story's  Com- 
vol.  vi. — 8 
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mentaries  on  the  Conflict  of  Laws,  was  the  most  valuable  pre- 
sent made  in  modern  times  to  the  profession  in  England.* 

The  neglect  of  the  study  of  the  principles  of  the  civil  law  in 
England  seems  still  more  strange,  when  we  reflect  how  great 
has  been  their  acknowledged  influence  in  moulding  and  shaping 
the  coursp  of  the  common  law.  The  whole  doctrine  of  the 
law  of  uses  and  trusts,  of  bailments,  of  bankruptcy,  and  of  a 
variety  of  other  important  titles  in  the  common  law,  are  so 
many  principles  of  the  Roman  law,  adapted  to  the  convenience 
of  English  practice  and  the  genius  of  English  institutions.  Lord 
Holt  himself  would  seem  to  have  thought,  that  the  better  part 
of  the  English  system  was  borrowed  from  the  Roman  code.f 

The  great  sage  and  glory  of  the  common  law,  in  speaking 
of  that  science,  tells  us, 

"  MeliiU  est  petere  fontes,  quam  sectari  rivuloe." 

While  this  precept  has  been  sedulously  obeyed,  by  deep  and 
untiring  study  of  the  principles  of  the  feudal  system,  especially 
in  reference  to  the  tenures  of  land,  and  a  host  of  powerful  minds 
have  employed  their  energies,  in  endeavouring  to  reduce  to 
scientific  precision  its  complicated  machinery,  the  Roman  law, 
by  the  infusion  of  which  alone,  the  feudal  polity  has  been  in 
modern  times  rendered  tolerable,  seems  to  have  been  almost 
forgotten,  and  its  healthful  influence  unnoticed. 

In  this  country,  with  the  common  law  of  England  as  the 
basis  of  our  system  of  jurisprudence,  we  have  not  to  reproach 
ourselves  with  absolute  indifference  to  the  study  of  the  civil 
law.  The  names  of  Story,  Livingston  and  Wheaton,  are  asso- 
ciated in  the  mind  of  every  student  of  jurisprudence  in  this  coun- 
try, with  profound  acquaintance  with  the  maxims  of  the  civil 
law,  and  to  the  influence  of  their  labours  is  undoubtedly  due 
the  incorporation  of  many  of  its  principles  into  the  different 
departments  of  the  science,  particularly  those  of  equity  and 
maritime  law.  The  extended  commercial  intercourse  of  this 
country,  and  the  peculiar  relations  which  the  states  bear  to 
each  other,  have  rendered  necessary  the  knowledge  of  many 
of  its  principles,  particularly  those  regarding  that  most  copious 

•  Lord  Campbell.  f  8ce  13  Mod.  482. 
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of  all  titles  in  every  modern  system,  the  law  of  contracts.  With 
us9  too,  there  is  little  of  that  prejudice  against  foreign  systems 
of  la\v,  merely  because  they  are  foreign,  which  is  all-powerful 
in  England;  and  the  facility  with  which  the  genius  of  the  peo- 
ple adapts  itself  to  innovations,  has  been",  perhaps,  the  greatest 
Cause  of  the  potential  influence  which  its  principles  now  exert 
in  many  departments  of  our  own  common  law. 

Notwithstanding  the  study  of  many  of  the  branches  of  con- 
tinental jurisprudence  in  this  country  has  been  illustrated  by 
great  names,  both  of  the  bench  and  the  bar,  and  its  influence  is 
very  apparent,  yet  it  is  undeniable,  that  this  subject  has  been 
rarely  made  the  systematic  study  of  any  large  portion  of  the 
profession.  Law  schools  we  have  in  abundance  in  this  coun- 
try, conducted  by  men  of  the  highest  eminence  in:  their  profes- 
sion; but  the  student  who  wishes  to  cultivate  the  law  as  a 
science,  to  trace  the  origin  and  development  of  the  principles 
which  now  regulate  society,  to  extend  his  investigations  into 
the  principles  of  the  Roman  codes,  as  among  the  great  ele- 
ments of  modern  civilization,  receives  but  feeble  encourage- 
ment for  such  an  undertaking.  The  incompleteness  of  profes- 
sional education  generally  among  us,  the  disposition  to  attain 
the  practical,  and  what  may  be  called  the  mere  business  details 
of  a  profession,  at  the  sacrifice  of  a  profound  knowledge  of  the 
principles  upon  which  the  science  rests,  are  no  where  more 
apparent  than  in  the  ordinary  means  of  instruction  given  to  a 
student  to  fit  him  for  the  duties  of  the  legal  profession.  This 
course  may  make  sharp,  very  sharp  practitioners,  but  it  can 
never  make  learned  or  conscientious  lawyers,  nor  respectable 
or  influential  judges. 

With  a  view,  then,  of  urging  a  rtiore  systematic  study  of  the 
civil  law  in  this  country,  we  propose  to  glance  at  its  history, 
to  show  how  largely  it  is  the  basis  of  all  modern  jurisprudence, 
particularly,  with  reference  to  its  influence  on  our  own  common 
law,  and  to  point  out  some  of  the  more  obvious  advantages 
arising  from  its  cultivation,  to  the  student  of  jurisprudence  in 
our  own  country. 

The  great  body  of  the  civil  law,  as  compiled  and  arranged 
in  the  reign  of  Justinian,  presents  to  us,  for  a  period  of  nearly 
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fourteen  hundred  years,  the  genius,  the  institutions,  and,  to  a 
great  extent,  the  political  history  of  the  most  powerful  com- 
monwealth known  in  the  annals  of  the  world.  During  this 
long  lapse  of  time  we  have,  in  studying  its  history,  (as  laws 
are  the  mirror  of  a  nation's  genius,)  a  most  instructive  view  of 
the  rise  and  progress  of  the  peculiar  civilization  of  the  Roman 
empire;  and  the  lessons  it  teaches  us  are  of  vast  practical  in- 
terest in  this  country.  But  our  concern  now,  is  not  so  much 
with  what  may  be  called  the  public  law  of  the  empire,  as  affect- 
ing its  national  policy,  or  with  what  in  this  country  might  be 
termed  constitutional  law,  as  with  the  provisions  which  regu- 
lated private  relations  between  the  citizens.  The  mere  fact  of 
the  Roman  civilization,  would  of  itself  lead  us  to  infer  the  ex- 
istence of  a  government  fully  adequate  to  establish  the  personal 
security  and  protect  the  private  property  of  the  citizens.  Ac- 
cordingly we  find,  in  looking  into  the  Roman  codes,  a  system 
of  law  based  on  the  most  philosophical  principles,  and  in  the 
course  of  its  history,  gradually  adapting  itself  to  the  infinite 
variety  of  circumstances  o/  a  highly  refined  and  polished  state. 
We  are  no  longer  at  a  loss  to  account  for  the  enthusiasm  which 
attended  its  study,  when  revived  in  the  middle  ages,  and  we 
can  easily  conceive  how  its  intrinsic  excellence  forced  the 
incorporation  of  its  general  principles  into  the  institutions  of 
modern  Europe. 

The  body  of  the  civil  law,  become  cumbrous  and  obscure 
during  the  ages  in  which  it  was  gradually  developed,  was  ar- 
ranged in  a  systematic  digest  by  a  commission  of  learned  law- 
yers appointed  by  the  emperor  Justinian  for  that  purpose,  in  the 
year  529.  The  report  of  this  commission,  comprising,  first, 
the  Institutes,  or  general  view  of  the  principles  of  the  law;  se- 
condly, a  collection  of  statutes  in  force  at  that  time;  and,  third- 
ly, the  Pandects,  or  digest  of  the  opinions  of  the  sages  of  the 
law  and  judicial  decisions,  containing  the  embodied  wisdom 
of  the  Roman  jurisprudence  for  nearly  twelve  hundred  years, 
was,  by  a  decree  of  that  emperor,  made  an  authentic  exposition 
of  the  law  of  the  empire.  In  this  general  system,  we  find  the 
rights  and  obligations  of  persons  in  all  the  social  relations 
accurately  defined;  the  mode  of  acquiring  and  disposing  of 
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property,  real  and  personal,  reduced  to  a  scientific  system;  as 
well  as  a  complete  form  of  procedure  in  the  courts,  and  a  cri- 
minal code.  To  the  student  of  history  the  existence  of  such  a 
system  in  such  an  age  is  a  far  more  striking  proof  of  the  gran- 
deur and  scope  of  the  Roman  genius,  than  all  the  tales  of  her 
heroic  deeds  and  matchless  power  recorded  in  her  annals.  In 
the  decline  of  the  empire,  however,  corruption,  which  had  ener- 
vated the  character  of  the  people,  gradually  affected  the  foun- 
tains of  justice;  the  profession  of  the  law,  once  so  glorious  and 
useful,  shared  the  fate  of  all  other  ennobling  pursuits  in  that 
degenerate  age,  and  became  the  instrument  of  oppression,  rather 
than  the  guardian  of  right  and  virtue.  The  irruption  of  the 
Barbarians  substituted  at  least  a  vigorous  despotism  for  the 
miserably  slavish  and  anarchical  system  which  then  prevailed, 
and  a  long  night  of  darkness  and  ignorance  settled  upon  that 
jurisprudence,  which  was  the  chief  glory  of  Rome  in  her  pal- 
miest days. 

The  gloomy  picture  of  the  character  of  the  profession  during 
the  later  days  of  the  empire,  drawn  by  Gibbon,  shows  how 
powerful  an  instrument  of  wrong  the  law  became  in  the  hands 
of  men,  who  had  no  just  sense  of  the  responsibility  and  dignity 
of  their  calling. 

"The  noble  art,  which  had  once  been  preserved  as  the  sacred  inheritance 
of  the  patricians,  was  fallen  into  the  hands  of  freed-men  and  plebeians,  who, 
with  cunning  rather  than  with  skill,  exercised  a  sordid  and  penurious  trade; 
some  of  them  procured  admittance  into  families  for  the  purpose  of  foment- 

|  ing  differences,  of  encouraging  suits,  and  of  preparing  a  harvest  of  gain  for 

themselves  or  their  brethren;  others,  recluse  in  their  chambers,  maintained 

k  the  dignity  of  legal  professors,  by  furnishing  a  rich  client  with  subtleties  to 

confound  the  plainest  truth,  and  with  arguments  to  colour  the  most  unjus- 
tifiable pretension.  This  splendid  and  popular  class  was  composed  of  the 
advocates,  who  filled  the  forum  with  the  sound  of  their  turgid  and  loqua- 
cious rhetoric.  Careless  of  fame  and  of  justice,  they  are  described,  for  the 
most  part,  as  ignorant  and  rapacious  guides,  who  conducted  their  clients 
through  a  maze  of  expense,  of  delay,  and  of  disappointment;  from  whence, 
after  a  tedious  series  of  years,  they  were  at  length  dismissed,  when  their 
patience  and  fortune  were  almost  exhausted."* 

How  far  the  northern  nations,  after  their  conquest  of  the 
Roman  provinces,  suffered  the  inhabitants  to  retain  their  an- 
cient institutions,  has  been  a  matter  of  much  controversy.  It 
seems,  however,  probable  that  the  towns,  residence  in  which 

*  Gibbon's  Decline  and  Fall,  chap.  xviL 


58  THE  INFLUENCE  OF  THE  ROMAN  LAW. 

was  not  consonant  either  to  the  tastes,  or  the  pursuits  of  the  in- 
vaders, were  suffered  to  live  under  their  old  laws.  The  Guilds, 
or  associations  of  particular  trades  in  towns,  which  exercised 
so  important  an  influence  in  the  progress  of  civilization,  after 
the  revival  of  letters,  seem  to  be  one  of  the  remnants  of  the 
Roman  privileges.*  On  their  first  invasion,  the  Barbarians, 
who  certainly  concerned  themselves  very  little  about  abstract 
questions  of  government,  were  little  troubled  by  the  existence 
of  the  peculiarities  of  the  Roman  system;  and  the  Goths  and 
Burgundians,  in  particular,  invoked  the  sanction  of  the  prin- 
ciples of  the  civil  law  in  the  division  of  the  spoil  which  they 
seized  in  the  provinces.f  But  the  genius  of  the  feudal  system, 
which  had  much  more  to  do  with  land,  as  military  benefices, 
and  with  questions  of  military  service  arising  from  such  a 
tenure,  thafc  with  commerce  and  the  arts  of  life,  could  find  but 
little  congenial  with  its  object  in  the  provisions  of  the  Roman 
codes.  With  the  subjugation  of  the  inhabitants  of  the  provinces, 
all  the  learning  and  refinement  of  civilization,  which  was  at 
once  the  mother  and  the  nurse  of  the  law  of  the  empire,  be- 
came useless,  because  it  had  no  longer  objects  to  act  upon,  and 
in  the  general  confusion,  even  its  study  seems  to  have  been 
wholly  neglected.  The  world  is  indebted,  without  doubt,  to 
the  influence  of  Christianity  in  moderating  the  severity  of  the 
feudal  system  in  these  times,  and  to  the  preservation  of  many 
of  the  more  humane  principles  of  the  civil  law  in  the  constitu- 
tion of  the  Barbarians.  In  this  way,  in  the  darkness  of  that 
night,  which  overspread  Europe  for  nearly  six  centuries,  the 
beneficial  effects  resulting  from  the  Roman  civilization  are,  to 
"a  very  limited  extent,  observable.J 

The  revival  of  the  study  of  the  civil  law  in  Europe,  when 
we  consider  its  results,  presents  to  us  one  of  the  most  curious 
and  attractive  eras  in  history.  The  memorable  event  which 
was  the  immediate  cause  of  it,  occurred,  according  to  general 
belief,  in  1135,  at  the  sacking  of  the  town  of  Amalfi,  in  the 
kingdom  of  Naples,  by  the  soldiers  of  Lotharius  II.  Part  of 
the  spoil  of  the  victors  on  that  occasion,  was  a  copy  of  the 


*  Turner^  Anglo-Saxons,  iv.  p.  30 1.  f  Spcnce,  24 

4  Guizot,  Civilisation  en  Europe,  51. 
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Pandects  of  Justinian,  which  was  carried  to  Pisa  and  preserved 
with  jealous  care.*  The  enthusiasm  which  this  discovery  ex- 
cited, and  the  zeal  with  which  the  study  of  the  law  was  prose* 
cuted  by  the  learned  throughout  Europe,  it  is  not  easy  to  con- 
ceive  of  fully,  at  the  present  day.  The  clergy,  who  were  then 
the  only  learned  class,  fascinated  by  its  attractions,  devoted 
themselves  to  its  study  with  an  assiduity  which  led  them  to  ne- 
glect, in  a  measure,  the  cultivation  of  their  own  canon  law.f 
Its  study  seems  to  have  been  the  impulse  which  awakened  the 
common  mind  from  its  death-like  torpor.  It  was  taught  in  the 
universities  to  crowds  of  eager  and  inquiring  students,  and  its 
study  removed,  in  some  measure,  the  corruption  with  which 
the  ignorance  and  force  of  the  Barbarians  had  encrusted  the 
ancient  system.  From  the  universities  it  made  its  way,  as  an 
authoritative  system,  into  the  decisions  of  the  tribunals,  and 
was  formally  recognized,  as  the  basis  of  the  law,  in  the  German 
empire  in  1495,  and  in  the  southern  part  of  France,  the  ancient 
provincia  of  the  Romans,  at  a  much  earlier  date.];  The  Italians, 
who,  forming  part  of  the  western  empire,  had  never  recognized 
the  code  of  Justinian  as  of  binding  force,  but  were  governed  by 
the  principles  of  the  Theodosian  law,  gained  courage  from  the 
favour  with  which  its  study  was  encouraged,  to  extend  the 
scope  and  practical  utility  of  its  provisions. 

The  influence  of  the  Roman  law  upon  the  common  law  of 
England,  is  a  subject  which,  for  reasons  we  l\ave  already  ad- 
verted to,  has  not  been  fully  investigated;  and  a  full  view  of  it 
is  stated  by  a  modern  writer  of  eminence  to  be  still  a  deside- 

*  The  degree  of  superstitious  reverence  which  was  attached  to  this  copy  of  the 
Pandects,  shows  the  enthusiasm  of  the  people  at  the  discovery  of  the  authentic  re- 
cord of  their  ancient  grandeur.  It  was  formerly  kept  among  the  choice  jewels  and 
treasures  of  the  Grand  Duke  of  Tuscany,  and  never  submitted  to  the  inspection  of 
the  curious,  but  in  the  presence  of  the  chief  magistrate  of  the  city,  accompanied  by 
a  procession  of  monks,  bearing  torches,  who  all  stood  uncovered  before  it  with  the 
same  reverence  as  if  it  had  been  an  object  of  religious  worship.  A  special  permis- 
sion from  the  Grand  Duke  was  long  necessary  in  order  to  obtain  a  sight  of  it,  and 
even  now,  that  it  has  been  removed  to  the  Lorenzo-Medician  library,  it  can  only  be 
beheld  through  the  glass  case  in  which  it  is  carefully  treasured. 

f  Hallam's  Middle  Ages,  vol.  ii.  p.  312. 
i  8avigny,  De  Droit  Romain. 
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ratum  in  English  literature.*  We  know  that  shortly  after  the 
conquest,  various  attempts  were  made  to  encourage  its  study; 
but  either  through  the  jealousy  of  the  nobles,  who  wished  to 
circumscribe  the  power  of  the  clergy,  and  who  could  make  no 
distinction  between  the  canon  and  the  civil  law,  or  on  account 
of  the  love  of  the  people  for  the  laws  of  Edward  the  Confessor, 
which  were  looked  upon  by  them  as  their  only  hope  of  deliver- 
ance from  the  tyranny  of  the  Norman  nobles,  these  attempts 
were  unsuccessful.  It  seems  to  be  certain,  that  in  the  reign  of 
Stephen,  which  was  cotemporaneous  with  the  discovery  of  the 
Pandects,  one  Vacarius,  who  is  said  to  have  studied  the  civil 
law  at  the  celebrated  university  of  Bologna,  delivered  lectures 
on  this  subject  at  the  university  of  Oxford.  These,  however, 
were  soon  interdicted  by  royal  authority;  but  the  clergy,  as  in 
other  parts  of  Europe,  seem  to  have  still  continued  to  cultivate 
the  science.  Thus,  in  the  famous  parliament  of  Merton,  held 
in  1236,  in  the  reign  of  Henry  III.,  the  Bishops  proposed,  in 
accordance  with  the  civil  law,  that  a  statute  should  be  enacted 
declaring  that  a  subsequent  marriage  should  make  legitimate 
ante-nuptial  children.  It  was,  as  is  well  known,  on  this  occa- 
sion, that  the  Counts  and  Barons,  composing  that  assembly,  made 
the  famous  declaration — nolumus  leoes  anglije  mutari.  The 
rejection  in  this  way,  by  the  nobles,  of  a  proposition  so  obvi- 
ously of  advantage  to  them  personally,  in  those  rude  times,  is 
the  strongest  proof  of  the  very  feeble  progress  which  the  prin- 
ciples of  the  civil  law  had  made  in  England  at  that  period,  and 
of  the  almost  total  absence  of  its  influence  in  the  organic  struc- 
ture of  their  system.  It  is  true,  that  in  the  treatises  of  Glanvil 
and  Bracton  we  find  an  express  reference  to  many  of  the  pro- 
visions of  the  Roman  law,  but  it  was  not  long  after  that  an 
attempt  was  made  to  extirpate  any  trace  of  its  influence.    In 

•  Hallam'a  Middle  Ages,  313* — This  desideratum  has  been  in  some  measure 
supplied  by  the  recent  publication  of  Mr.  Spence's  "  View  of  the  Equitable  Jurisdic- 
tion of  the  Court  of  Chancery,  comprising  its  rise,  progress  and  final  establishment" 
This  work,  although  wanting  in  the  philosophical  and  enlarged  views  of  the  sources 
and  development  of  laws  so  characteristic  of  the  learned  treatise  of  8avigny,  "  Da 
Droit  Romain,"  perhaps  surpasses  it  in  the  extent  of  its  antiquarian  research,  and 
b  invaluable  to  the  student  who  wishes  to  gain  a  knowledge  of  the  varied  materials 
which  form  the  basis  of  our  system. 
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the  reign  of  Richard  II.,-  the  Commons,  disgusted  with  the  ex- 
actions which  were  made  by  the  See  of  Rome,  and  ignoranlly 
supposing  it  done  by  virtue  of  the  civil  law,  instead  of  the  canon 
law,  which  was  a  system  totally  distinct  from  the  other,  peti- 
tioned that  the  Roman  law  should  be  declared  absolutely  null 
and  void  in  England.  In  consequence,  the  judges  forbade  any 
reference  to  or  citation  from  that  code  in  the  courts,  and  guided 
themselves  strictly  by  the  provisions  of  the  common  law.  But 
its  principles,  preserved  with  their  ancient  rigour,  were  found 
too  strict  for  proper  adaptation  to  the  necessities  of  the  times, 
and  the  jurisdiction  of  trusts,  which  was  wholly  foreign  to  the 
common  law,  was  confided  to  the  Court  of  Chancery,  where 
the  judge  was  an  ecclesiastic,  and  where  the  jurisdiction  was 
exercised  according  to  the  doctrines  of  the  Roman  law.  Thus 
we  see  that  the  origin  of  the  peculiar  jurisdiction  of  the  Court 
of  Chancery,  which  has  so  relaxed  the  maxims  of  the  common 
law,  was  the  result  of  an  attempt  to  establish  that  common  law 
on  the  strongest  basis.  It  would  be  interesting  to  inquire  how 
far  the  greater  part  of  the  modern  English  equity  system,  which 
is,  perhaps,  the  greatest  anomaly  in  all  legal  history,  owes  its 
development  to  the  surreptitious  introduction  of  the  principles 
of  Roman  jurisprudence  into  it,  because  of  the  ignorant  eja- 
mour  so  often  raised  in  regard  to  the  common  law — "  ndwnus 
leges  anglice  mutari."  The  sturdy  resistance  of  "  our  forefath- 
ers" to  innovation,  if  it  was  the  source  of  our  present  equity 
code,  it  will  hardly  be  thought  tended  to  simplify  and  perfect 
our  system.  The  history  of  the  English  law  of  mortgages  is  a 
curious  illustration  of  what  would  have  been  the  result,  if  the 
ancient  common  law  on  this  subject,  had  been  retained  in  all  its 
purity.  It  is  owing  entirely  to  the  influence  of  the  Roman  law 
in  the  Court  of  Chancery,*  that  the  rational  doctrine  of  the  right 
of  the  mortgagee  to  hold  the  mortgaged  property,  as  a  secu- 
rity only,  for  the  debt,  has  supplanted  the  ancient  law  of  abso- 
lute forfeiture.  In  consequence  of  this  disposition  on  the  part 
of  the  Court  of  Chancery  to  regard  mortgages  in  their  true 
point  of  view,  the  jurisdiction  of  that  court  now  embraces  the 
whole  subject,  with  all  the  thousand  ramifications  introduced 

*  Coote  on  Mortgages,  43. 
VOL.  VI. — 9 
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by  the  necessities  of  modern  civilization.  Owing  to  the  abso- 
lute exclusion  of  foreign  influence  from  the  common  law  courts, 
the  Chancery  came  to  have  cognizance  of  a  great  variety  of 
subjects  for  which  the  common  law  made  no  provision,  and 
which  were  still  cases  in  which  equity  and  good  conscience 
required  interference;  and  very  soon,  in  the  teeth  of  an  abso- 
lute prohibition,  and  contrary  to  the  genius  of  the  people,  a 
distinct  system  of  remedies  was  introduced,  founded  on  Roman 
principles,  and  administered  under  the  form  of  a  Roman  mode 
of  procedure.  Yet  in  the  reign  of  James  L,  we  find  it  gravely 
affirmed  by  Chief  Justice  Popham,  Sir  Edward  Coke,  and 
other  great  dignitaries  of  the  law,  that  "  the  laws  of  England 
had  continued  as  a  rock,  without  alteration,  in  all  the  varieties 
of  people  who  had  possessed  the  land."*  The  attempt  to  har- 
monize the  doctrines  of  the  Court  of  Chancery  with  those  of 
the  courts  of  common  law,  is,  perhaps,  the  great  cause  of  the 
complication  and  obscurity  of  many  of  the  doctrines  of  the  for- 
mer court. 

The  influence  of  the  civil  law  reached,  in  later  times,  the 
common  law  courts.  In  the  celebrated  case  of  Coggs  t>.  Ber- 
nard^ we  find  Lord  Chief  Justice  Holt  invoking  the  principles 
of  the  Roman  law  to  sustain  his  judgment,  and  even  citing  the 
Institutes  of  Justinian  to  show  the  nature  of  the  different  spe- 
cies of  bailments.  This  was  done,  too,  by  a  judge  famous,  be- 
yond all  others  who  ever  sat  in  Westminster  Hall,  for  attach- 
ment to  the  constitutional  liberties  of  Englishmen,  and  love  of 
the  common  law.  Lord  Mansfield,  too,  that  illustrious  name, 
to  whom  modern  commercial  jurisprudence  is  so  much  indebt- 
ed, was  deeply  imbued  with  the  learning  of  the  civilians.  The 
influence  of  that  learning  upon  his  judgments,  while  he  presided 
in  the  King's  Bench,  made  him  obnoxious  to  much  vulgar 
abuse;  and  the  celebrated  Junius,  in  particular,  tells  him,  in  bit- 
ter scorn,  "  You  have  made  it  your  study  to  introduce  into  the 
court,  where  you  preside,  maxims  of  jurisprudence  unknown  to 
Englishmen.  The  Roman  code,  the  law  of  nations,  and  the 
opinions  of  foreign  civilians,  are  your  perpetual  theme;  but  who 
ever  heard  you  mention  Magna  Charta  or  the  Bill  of  Rights, 

•  8pence*f  Equitable  Juritd.  126.  f  Lord  Raym.  909. 
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with  approbation  or  respect?"  Who  is  there,  at  this  day,  who 
has  at  heart  the  amelioration  of  the  common  law,  and  its  adap- 
tation to  the  changing  circumstances  of  society,  who  does  not 
regard  the  ground  of  these  charges  as  forming  the  best  title  of 
Lord  Mansfield's  fame  with  posterity?  To  the  influence  of 
studies  such  as  these,  much  of  that  large  and  comprehensive 
knowledge  of  the  principles  of  general  jurisprudence*  which 
has  established  on  so  firm  a  basis  our  modern  commercial  cbde, 
is  undoubtedly  due.  The  influence  of  the  writings  of  the  civi- 
lians, is,  perhaps,  no  where  more  apparent,  than  in  the  admi- 
ralty decisions  of  Lord  Stowell,  which  have  been  always  re- 
garded, both  in  England  and  this  country,  as  among  the  ablest 
productions  of  the  judicial  mind.  Yet  where  are  the  principles 
on  which  this  new  code  is  founded  to  be  sought  for,  if  not  in 
«*the  Roman  code,  the  law  of  nations,  and  the  opinions  of 
foreign  civilians?" 

We  have  thus  endeavoured  to  present  an  outline  of  the  many 
causes  of  gratitude,  which  those  who  cultivate  the  common  law 
of  England  should  entertain  for  the  influence  of  the  Roman 
codes,  and  to  point  out  how  seldom  this  debt  has  been  recog- 
nized as  it  should  have  been.  We  have  shown  that,  in  those 
eras  of  the  amelioration  of  the  law,  which  are  referred  to  with 
pride  by  the  profession,  the  influence  of  the  civil  law  has  been 
very  active,  and  productive  of  lasting  benefit  With  this  ac- 
knowledged influence,  it  is  a  curious  question  to  ascertain  yrhy 
the  Roman  law,  as  a  system,  has  been  so  much  neglected  in 
England.  The  most  plausible  reasons  we  can  assign,  are  the 
jealousy  always  entertained  of  the  clergy,  and  the  servile  na- 
ture of  some  of  the  doctrines  of  the  codes  in  regard  to  personal 
rights.  The  maxim — "  quod  principi  plactat  legis  habet  vigo- 
rem,"  might  suit  very  well  the  quiet  despotism  of  the  empire, 
yet  could  hardly  be  thought  applicable  to  the  rights  of  free- 
born  Englishmen.  Independent  of  the  fact,  that  this  provision 
of  the  code  may  be  construed,  merely  as  recognizing  the  abso- 
lute right  of  sovereignty,  wherever  it  may  reside,  in  which  case 
it  is  certainly  orthodox,  there  are  many  fundamental  doctrines 
of  the  English  constitution,  which  are  found  also  laid  down  in 
the  Roman  law.    The  Valerian  law,  which  prohibited  the  in- 
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fliction  of  any  capital  punishment  upon  a  Roman  citizen,  unless 
agreed  to  by  a  vote  of  the  people,  may  be  looked  upon  as  an 
"  imperfect  palladium"  of  civil  liberty;  and  the  English  maxim, 
that  "  every  man's  house  is  his  castle/'  has  a  correspondent 
provision  in  the  Pandects — "  Nullum  de  domo  sxA  in  jus  vocari 
licere,  quill  domus  tutissimum  cuique  refugium  atque  recepta- 
culum  sit ;  eumque  qui  inde  in  jus  vocaret,  vim  inferre  videri."* 

In  thus  glancing  at  the  influence  of  the  Roman  jurisprudence 
upon  modern  civilization,  we  have  confined  ourselves,  princi- 
pally, to  an  attempt  to  show  its  operation  upon  systems  of  law 
which  it  found  already  existing.  But  the  intrinsic  excellence 
of  its  principles,  containing  the  first  attempt  ever  made  to  pro- 
vide for  the  government  of  a  highly  refined  and  extensive 
empire,  on  philosophic  and  rational  principles,  recommends  its 
study  to  all  who  wish  to  understand  the  true  sources  of  muni- 
cipal government. 

There  are  many  peculiar  considerations  of  a  practical  cha- 
racter, urging  the  attention  of  the  profession  in  this  country  to 
the  study  of  the  civil  law.  Aside  from  the  importance  of  study- 
ing the  law  as  a  science,  which  every  liberal  and  conscientious 
man  must  feel,  the  profession  in  this  oountry  is  placed  in  a  po- 
sition, where  its  influence  must  depend  entirely  upon  the  really 
profound  learning  and  practical  usefulness  of  its  members.  We 
have  no  institutions  here  to  throw  around  the  bar  a  prtstige,— 
no  V  illustrious  order  of  advocates,"  with  their  privileges  and 
power — no  Inns  of  Court,  venerable  from  age  and  associa- 
tion, to  nurse  an  "  esprit  de  corps"  among  its  members,  or  to 
induce  the  world  to  respect  them,  because  they  belong  to  a 
learned  profession.  No  being  in  the  whole  circle  of  society  in 
this  country,  is  sooner  forgotten,  or  possesses  less  real  influence, 
than  the  mere  black-letter  lawyer,  as  he  is  called,  one  whose 
circle  of  vision  is  so  limited,  that  he  can  appreciate  nothing  but 
the  artificial  rules  and  scholastic  refinements  of  his  science. 
Such  learning  may  be  infinitely  respectable,  but  this  is  not 
the  age  nor  the  country  which  would  appreciate  such  men  as 
Fearne,  Hargrave,  Butler  and  Preston.  We  are  far  from  re? 
joicing  at  such  a  state  of  things,  but  the  truth  is,  that  the  natty 

*  Dig.  Kb.  ii.  tit  4,  p.  18. 
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useful,  practical  American  lawyer  at  the  present  day,  is  he 
who  has  imbibed  his  enthusiasm  for  his  profession,  by  a  study 
of  the  principles  upon  which  laws  are  founded,  who  has  inves- 
tigated foreign  systems  with  a  spirit  of  philosophic  inquiry,  and 
whose  comprehensive  view  embraces  a  just  perception  of  those 
eternal  principles  of  truth  and  justice,  which  are  the  law  of 
nature,  and  which,  first  embodied  in  the  Roman  jurisprudence, 
have,  for  so  many  ages,  governed  the  civilized  world.  Such 
a  man,  without  being  less  versed  in  the  technical  details  of  his 
profession,  is  as  immeasurably  superior,  as  a  lawyer,  to  him 
who  neglects  the  study  of  the  principles  of  the  science,  as  was 
Lord  Mansfield  to  the  veriest  special  pleader,  or  the  sharpest 
attorney  in  his  court,  or  as  was  the  late  Mr.  Justice  Story  to 
the  most  "  prompt  professional  gentleman/1  whose  name  graces 
the  rolls  of  a  "  commercial  agency." 

How,  indeed,  can  a  lawyer,  whose  ambition  extends  beyond 
a  discussion  of  the  petty  interests  which  are  brought  into  liti- 
gation in  a  county  court,  neglect  those  studies  which  will  give 
him  a  just  appreciation  of  the  great  fundamental  questions  of 
law,  upon  whose  proper  decision  the  welfare,  possibly  the  very 
existence  of  our  system  of  government  depends?  Can  a  man 
be  a  great  lawyer  at  the  bar  of  the  Supreme  Court,  that  ro'ck 
upon  which  so  many  provincial  reputations  have  been  ship- 
wrecked, without  a  comprehensive  knowledge  of  the  funda- 
mental systems  of  the  many  distinct  sovereignties,  which  are 
examined  in  that  court — systems,  the  origin  and  development 
of  which  differ  as  widely  as  the  genius  and  race  of  the  people 
whom  they  govern?  Is  a  solution  of  difficulties  like  these  to 
be  sought  in  the  study  of  the  English  law  alone? 

To  so  elevated  a  view  of  his  profession,  then,  we  believe  a 
truly  useful  and  able  American  lawyer  must  aspire.  To  hope 
that  it  can  be  reached  by  the  great  body  of  the  profession,  with 
die  present  standard  of  professional  attainment,  would  indeed 
be  a  fond  delusion.  But  if  we  wish  to  maintain  that  influence, 
which  convinces  a  community  that  in  the  ability,  integrity  and 
comprehensive  view  of  the  profession,  they  find  the  surest  and 
most  enlightened  protectors  of  their  rights — if  we  wish  to  res- 
cue the  profession  from  that  obloquy  which  the  ignorance  and 
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unworthy  acts  of  some  of  its  members  have  exposed  it,  that 
standard  must  be  raised. 

To  our  younger  professional  brethren,  then,  we  would  ear- 
nestly  urge,  in  view  of  the  position  in  which  they  stand  in  this 
country,  to  drink  deep  at  the  fountain  of  Roman  jurisprudence. 
Never,  not  even  in  the  extent  and  power  of  the  Roman  empire, 
was  there  ever  opened  a  wider  field  for  professional  exertion, 
a  higher  incentive  to  professional  ambition,  than  in  this  coun- 
try. A  great  lawyer  here,  belongs  truly  to  no  provincial  school 
Never  has  there  been,  in  the  history  of  the  world,  such  an  op- 
portunity to  exalt  the  profession  to  real  dignity  and  influence, 
an  influence  which  would  be  all-powerful,  because  it  would  be 
the  homage  of  the  world  to  a  body  of  men,  to  whose  integrity 
and  learning,  as  the  conservators  of  Truth  and  Right,  the  dear- 
est earthly  interests  were  worthily  confided. 


Unreported  Cases. 

McDERMOND  it  al.  v.  KENNEDY.* 

Supreme  Court  qf  Pennsylvania,  May  Term,  1899. 

The  town  council  of  the  borough  of  Newville  were  authorized,  by  act  of  Assem- 
bly, to  "  enact,  revise,  repeal  and  amend  all  such  by-laws,  rules,  regulations  and  or* 
dinances  as  shall  be  determined  by  a  majority  of  them  necessary  to  promote  the 
peace,  good  order,  benefit  and  advantages  of  the  said  borough;  particularly  of  pro- 
viding for  the  regulation  of  the  markets,  improving,  repairing  and  keeping  in  order 
the  streets,  lanes,  alleys  and  highways;  ascertaining  the  depth  of  vaults,  sinks,  pits 
for  necessary  houses,  and  making  permanent  rules  relative  to  the  foundations  of 
buildings,  party  walla  and  fences;"  and  "  to  assess,  apportion  and  appropriate  such 
taxes  as  shall  be  determined,  by  a  majority  of  them,  necessary  for  carrying  the  said 
rales  and  ordinances,  from  time  to  time,  into  complete  effect."  The  Cumberland 
Valley  Rail-road  Company  having  placed  their  road  at  about  a  mile's  distance  from 
the  borough  of  Newville,  the  town  council  laid  a  tax,  the  proceeds  of  which  were  to 
be  appropriated,  in  connection  with  other  sums  raised  by  private  subscription,  to  the 
payment  of  a  portion  of  such  expense  as  the  company  would  incur  in  bringing  the 
line  of  the  road  nearer  the  town.  Held,  that  the  levying  of  such  tax  was  not  with- 
in the  corporate  powers  of  the  borough. 

This  was  an  action  of  trespass,  brought  in  the  Common  Pleas 
of  Cumberland  county,  by  the  defendant  in  error  against  the 

*  This  case,  which  has  assumed  no  little  importance  in  the  controversy  as  to  the 
right  of  the  city  of  Philadelphia  to  subscribe  to  the  Central  rail-road,  was  decided 
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plaintiffs  in  error,  who  were  the  High  Constable,  (being  a  col- 
lector  of  taxes,)  the  Chief  Burgess,  Assistant  Burgess  and  Town 
Council  of  the  borough  of  Newville. 

by  the  8opreme  Court  at  Harrisburg,  in  June,  1839;  but  in  consequence  of  a  mis- 
approhenaioii  at  the  tune,  as  appears  by  a  letter  from  the  Chief  Justice,  now  before 
us,  was  not  assigned  after  argument,  as  is  the  practice  of  the  court,  to  any  particu- 
lar judge  lor  examination.  The  result  was,  that  the  judgment  of  the  court  below 
was  ■**"—< I  without  any  written  opinion  on  the  question.  It  was  on  account,  most 
probably,  of  the  apparently  unfinished  state  in  which  the  case  was  left,  that  it  was 
not  included  in  the  reports.  It  was  first  brought  to  public  notice  by  the  following 
note  torn  Mr.  Bibttbt,  published  in  the  United  States  Gasette  of  Aug.  SO,  1840. 

"Mr.  CBAJmua— I  was  not  aware,  until  yesterday,  tbat  the  Sapiens Court  of  Peonsyrve- 
aia  had  decided  any  thing  in  regard  to  the  nght  of  the  City  to  tax  for  the  payment  of  a  sub- 
ssriptlon  to  the  Pennsylvania  rail-road;  but  a  letter  of  the  Mth  instant,  from  Chief  Jastlee 
Gibson  to  a  gentleman  in  thia  city,  gives  the  statement  of  a  ease  which  teems  to  be  entirely 
ia  point,  and  to  be  decisive  of  the  question.  The  ease  was  that  of  M'Dermond  and  others  e. 
Kennedy,  determined  at  Harrisburg  in  July,  1839,  but  not  reported.  The  ease  was  as  follows: 
Kennedy,  the  plaintiff  below,  was  an  inhabitant  of  Newville,  an  Incorporated  town  in  Cum- 
berland county,  and  the  defendants  were  the  burgesses  and  members  of  the'Council.  The 
action  was  trespass  for  seising  the  plaintiff's  goods,  and  the  defence  was  rested  on  the 
authority  of  a  by-law.  laying  a  tax  to  enable  the  corporation  to  fulfil  a  contract  it  had  made 
with  the  Cumberland  Valley  Kail-road  Company,  to  contribute  to  the  expense  of  shifting  the 
location,  so  as  to  bring  the  road  nearer  to  the  borough.  The  plaintiff  recovered  damages  in 
the  Common  Pleas,  on  the  ground  that  the  by-law  was  bad,  and  the  judgment  was  affirmed 
la  the  Supreme  Court,  *  where  the  question  stood  on  the  abstract  right  of  a  municipal  corpo- 
ration, to  tax  the  inhabitants  for  objecta^not  immediately  involved  In  the  local  government,' 
which  right  the  court  denied.* 

•*  As  I  perceive  you  have  published  the  opinion  which  I  gave  upon  the  question,  I  send  to 
you  for  pablkaUon,  this  statement  from  the  Chief  Justice's  letter,  which  is  now  before  ass. 

••  Your  ob't  serv't, 
•  P*iMdL  19M  Jtnf.  184*."  «  HOK.  BINKPT." 

The  following  passage  is  taken  from  Mr.  Whabtox's  letter  of  8ept  10,  1846, 
addressed  to  the  committee  of  Councils: 


"It  remains  for  me  to  say  a  few  words  respecting  the  communication  to  the  editor  of  the 
United  States  Gazette,  to  which  also  you  have  called  my  attention.  This  article,  which  I 
eaw  shortly  after  the  time  of  its  publication,  contained  an  assertion  calculated,  undoubtedly, 
to  produce  a  strong  impression  upon,  at  least,  the  professional  mind.  When  we  were  in- 
formed that  the  Supreme  Court  of  this  State  bed  decided  a  case  which  seemed  to  be  •  entirely 
in  point,  end  U  be  iecieive  of  the  eueotion,'  and  that  the  same  court  had  denied  the  right  of  a 
municipal  corporation  to  lax  the  inhabitants  for  objects  '  not  invoiced  in  the  local  government; 
it  seemed  as  if  all  reasoning  and  argument  upon  the  subject  were  to  be  at  an  end,  and  that 
the  weight  of  authority  thus  thrown  into  the  scale,  was  to  put  an  early  and  sudden  period  to 
the  controversy.  It  struck  me,  however,  that  before  giving  up  the  contest  altogether,  it  might 
be  well  to  learn  the  particular  features  of  thia  unreported  case;  especially  as  it  seemed  seri- 
ously to  affect  many  former  transactions  of  the  Corporation,  and  to  invalidate  some  existing 
loans.  1  accordingly  made  application  to  the  highest  quarter  for  information,  and  received  a 
copy  of  the  printed  paper-book,  which  contains  all  the  material  facts. 

**  The  question  was  upon  the  validity  of  an  ordinance  of  the  borough  of  Newville,  in  the 
county  of  Cumberland,  to  raise  a  sum  of  money  by  loan,  which  was  to  be  repaid  by  taxes. 
The  object  of  the  appropriation  was  not  stated  in  the  face  of  the  ordinance,  but  it  appeared 
from  the  proceedings  of  the  Town  Council,  that  the  money  was  to  be  applied  to  cutting  a  cer- 
tain road,  or  in  such  other  way  as  should  be  ■  deemed  most  advisable,  to  procure  the  location 
of  the  Cumberland  Valley  rail  road  at  or  near  the  town ;*  and  that  a  portion  of  it  has  been 
paid  to  the  managers  of  the  rail-road  company.  One  of  the  Inhabitants  of  the  borough,  whose 
property  had  been  levied  upon  for  the  payment  of  the  tax,  brought  an  action  of  trespass 
against  the  collector.  The  court  of  Common  Pleas  decided  that  the  Council  transcended  their 
powers  in  passing  the  ordinance  and  imposing  the  tax.  The  case  was  removed  to  the  Su- 
preme Court,  who  affirmed  the  judgment.  JVb  opinion  was  pronounced  fry  tko  Supremo  Court, 
or  fry  cm*  member  of  the  court,  AH  that  was  done  or  said,  was  simply  to  affirm  the  judgment. 
The  author  of  the  letter  to  the  editor  of  the  United  States  Gazette,  was  therefore  misinformed 
in  respect  to  the  fact,  that  the  Supreme  Court  expressed  any  opinion  upon  '  the  abstract  right 
of  a  municipal  corporation  to  tax  the  inhabitants  for  objects  not  immediately  involved  in 
the  local  government.' 

"But  you  will  doubtless  say,  the  charter  of  the  borough  of  Newville  most  have  closely  re- 
sembled that  of  the  city  of  Philadelphia,  to  authorize  the  emphatic  assertion  that  the  affirm- 
ance of  the  judgment  in  the  case  of  McDermond  v.  Kennedy,  was  *  entirolf  in  point,  and  deci- 
sive of  the  question.'  It  is,  fortunately  for  us  and  for  the  holders  of  former  loans  contracted 
for  the  Iceboat,  the  Tobacco  Warehouse,  esc,  easy  to  resolve  this  question.   The  act  to  ia- 
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The  declaration  was  in  common  form,  charging  the  defend- 
ants with  taking  and  carrying  away  a  dearborn  wagon,  the 
property  of  the  plaintiff. 

The  defendants  pleaded  specially  that  James  Kennedy  was 
seized  of  a  house  and  lot  in  Newville,  which  was  an  incorpo- 
rated borough,  having  powers  under  their  charter  to  assess, 
levy  and  collect  taxes,  &c;  that  a  tax  was  assessed  upon  the 
property  of  the  plaintiff,  that  a  warrant  was  given  to  Joseph 
McDermond  to  collect  the  same,  and  that  the  wagon  was  taken 
by  virtue  thereof,  for  the  payment  of  the  said  tax.  The  object 
of  the  parties  was  to  decide  the  question  of  law  which  arose 
upon  the  following  facts: 

In  1835,  the  Cumberland  Valley  Rail-road  Company  had 
located  thdr  road  at  the  Crossing  of  Big  Spring,  about  one 
mile  above  the  borough  of  Newville.  An  application  was 
made  to  the  board  of  directors,  by  the  citizens  of  Newville,  so 
to  change  the  location  as  to  bring  the  road  near  to  the  town, 
that  it  might  derive  advantages  from  the  trade  and  travel  which 
it  would  bring*  The  location  thus  prayed  for  was  more 
expensive  to  the  company  to  the  amount  of  about  $5,000,  and 
it  was  proposed  that  if  the  borough  of  Newville  and  citizens 
would  subscribe  one-half  of  the  expense,  (92,600,)  the  company 
would  make  the  alteration,  and  so  locate  the  road  as  that  the 

corporate  the  town  of  Newville  was  passed  on  the  90th  of  February,  1817.  and  may  be  found 
in  the  Pamphlet  Laws  of  that  session,  p.  00.  The  sixth  section  authorises  the  Town  Council 
to  make  each  ordinances,  sec,  as  may  be '  necessary  to  promote  the  peace,  food  order,  benefit 
and  advantages  of  the  said  borough,  particularly  of  providing  for  the  regulation  of  the  mar- 
kets, improving,  repairing  and  keeping  in  order  the  streets,  lanes,  alleys  and  highways ;  as- 
certaining the  depth,  of  vaults,  sinks,  pits  for  necessary  houses,  and  making  permanent  rules 
relative  to  the  foundation  of  buildings,  party  walls  and  fences;  they  shall  have  power  to 
assess,  apportion  and  appropriate  such  taxes  as  shall  be  necessary  for  carrying  the  said  rules 
and  ordinances,  from  time  to  time,  into  complete  effect.*  In  this  passage  are  contained  all 
the  powers  of  the  Council  to  make  ordinances  or  by-laws;  and  although  the  words  fancjEt  and 
adoanuge  of  the  said  borough  may  be  said  to  be  large  and  comprehensive,  yet,  as  it  is  a  wen 
settled  rule  of  construction  of  statutes,  that  general  words  will  be  qualified  by  an  enumera- 
tion of  particulars,  it  is  abundantly  manifest  In  this  case  what  the  meaning  of  the  legislature 
was  in  the  use  of  those  words— that  they  meant  nothing  more  than  to  give  power  to  regulate 
and  control  the  purely  internal  economy  of  the  town. 

"  How  vastly  inferior  the  powers  conferred  by  the  act,  are  to  those  given  to,  and  on  all  pre- 
vious occasions  exercised  by  the  Corporation  of  Philadelphia,  I  need  not  point  out;  and  t  will 
only  repeat,  in  conclusion,  that  unless  all  charters  and  acts  of  incorporation  are  to  be  regard- 
ed as  ir  cast  in  the  same  mould,  and  all  bodies  politic  and  corporate  are  to  be  treated  as  pos- 
sessing the  same  features,  limbs  and  sinews,  the  decision  in  the  ease  of  the  borough  of  New- 
ville has  no  sort  of  application  or  bearing  upon  the  question  of  the  right  and  power  of  the 
city  of  Philadelphia  to  subscribe  to  the  stock  of  the  Pennsylvania  rail-road.*1 

From  the  letter  of  Mr.  Thomas  Sergxaict,  read  at  a  meeting  of  Councils  on  the 
12th  inst,  it  would  teem  that,  in  the  opinion  of  that  eminent  jurist,  the  city  has  a 
perfect  authority  to  act  in  the  premises;  and  his  views  derive  additional  importance 
from  the  feet,  that  he  was  at  the  time  a  member  of  the  court  by  whom  McDer- 
mond v.  Kennedy  was  decided. 
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borough  of  Newviile  would  derive  the  advantages.  Individuals 
interested  in  the  borough  did  subscribe  $1500,  and  nine-tenths 
of  the  property  holders  of  the  borough  petitioned  their  Council 
to  subscribe,  on  behalf  of  the  borough,  91000.  In  consequence 
of  which  an  ordinance  was  passed,  making  the  subscription  of 
•1000  payable  one-third  on  the  first  of  April,  1836,  one-third 
when  the  work  is  half  finished,  and  the  residue  when  the  work 
shall  be  completed;  and  authorizing  a  loan  to  be  made  on  the 
faith  of  the  borough  to  meet  the  payments.  The  loan  was 
obtained,  and  the  money  paid  by  the  borough  to  the  rail-road 
company.  Subsequently,  the  Council  of  the  borough  assessed 
a  tax  of  five  mills  on  the  dollar,  "  for  the  purpose  of  defraying 
the  current  expenses  of  the  borough."  It  was  the  collection  of 
this  tax  from  the  plaintiff,  James  Kennedy,  by  the  levy  on  his 
wagon,  which  was  the  trespass  complained  of.  The  counsel 
of  the  respective  parties  agreed  to  put  the  cause  upon  the  ques- 
tion, whether  the  borough  of  Newviile  had  the  legal  power  to 
make  such  a  subscription  to  the  Cumberland  Valley  Rail-road 
Company,  as  this  had  been  made,  and  to  assess  and  collect 
taxes  for  its  payment. 

The  sixth  section  of  the  act  of  incorporation,  passed  the  6th 
of  February,  1817,  provides  that  it  shall  be  the  duty  of  the 
Town  Council  to  hold  quarterly  meetings,  &c, "  at  which  meet- 
ings they  may  make,  enact,  revise,  repeal  and  amend  all  such 
by4aws,  rules,  regulations  and  ordinances  as  shall  be  determined 
by  a  majority  of  them,  necessary  to  promote  the  peace,  good  order, 
benefit  and  advantages  of  the  said  borough;  particularly  of  pro- 
tiding  for  the  regulation  of  the  markets,  improving,  repairing 
and  keeping  in  order  the  streets,  lanes,  alleys  and  highways, 
ascertaining  the  depth  of  vaults,  sinks,  pits  for  necessary  houses, 
and  making  permanent  rules  relative  to  the  foundations  of  build- 
ings, party  walls  and  fences;  they  shall  have  power  to  assess, 
apportion  and  appropriate  such  taxes  as  shall  be  determined  by 
a  majority  of  them,  necessary  for  carrying  the  said  rules  an<T 
ordinances  from  time  to  time  into  complete  effect ;  and  also  to 
appoint  a  town  clerk,  treasurer,  two  persons  to  act  as  street 
and  road  supervisors,  a  clerk  of  the  market  and  a  collector, 
annually,  and  such  other  officers  as  may  be  deemed  necessary 
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from  lime  to  time,  and  the  same  officers  from  time  to  time  to 
remove  for  misdemeanor  in  office;  which  meetings  of  the  said 
Town  Council  shall  be  held  at  such  convenient  place  as  a  ma- 
jority of  them  shall  think  proper,  in  said  borough,  until  a  town 
house  is  erected :  Provided,  that  no  by-law,  rule  or  ordinances 
of  the  said  corporation  shall  be  repugnant  to  the  constitution 
or  laws  of  the  United  States  or  of  this  commonwealth,  and  that 
no  person  shall  be  punished  for  a  breach  of  a  by-law  or  ordi- 
nance made  as  aforesaid,  until  ten  days  have  expired  after  the 
promulgation  thereof,  by  at  least  four  advertisements  set  up  in 
the  most  public  places  in  said  borough:  And  provided  also,  that 
in  assessing  such  tax,  due  regard  shall  be  had  to  the  valuation  of 
taxable  property  taken  for  the  purpose  of  raising  county  rates 
and  levies,  so  that  the  said  tax  shall  not  in  any  one  year  exceed 
one  half  cent  in  the  dollar  of  such  valuation,  unless  some  object 
of  general  utility  shall  be  thought  necessary,  in  which  case  .a 
majority  of  the  taxable  inhabitants  of  said  borough  shall  ap- 
prove of  and  certify  the  same  in  writing,  under  their  hands,  to 
the  Town  Council,  who  shall  proceed  to  assess  the  same  accord- 
ingly." 

The  defendants  requested  the  court  to  charge  the  jury  to  the 
following  effect: 

1st  That  it  was  within  the  scope  of  the  legal  powers  of  the 
borough  authorities  of  Newville  to  assess  and  collect  taxes,  and 
it  was  not  the  duty  of  the  collector  to  inquire  or  know  the  pur- 
pose to  which  the  taxes  were  to  be  applied;  and  if  the  appro- 
priation by  the  Council  was  illegal,  the  collector  (McDerraond) 
would  not  be  a  trespasser  in  the  execution  of  his  warrant. 

2d.  That  under  the  act  of  incorporation  of  the  borough  of 
Newville,  the  Town  Council  has  the  power  to  levy  and  assess 
taxes,  and  to  authorize  their  collection  by  a  person  to  be 
appointed  by  them  for  that  purpose,  to  whom  it  may  give 
authority  to  collect  the  same  by  distress  and  sale  of  the  goods 
and  chattels  of  inhabitants  liable  to  taxation. 

3d.  That  the  inhabitants  of  any  borough  or  county  liable  to 
taxation,  may  not  resist  the  payment  of  taxes  lawfully  assessed, 
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because  they  do  not  approve  of  the  object  for  which  they  are 
to  be  applied  when  collected. 

Rbed,  President  J.,  charged  the  jury  as  follows: 

"  The  word  borough  refers  only  to  corporate  rights.  The 
corporation  can  only  act  in  reference  to  corporate  rights  and 
duties.  The  officers  have  no  power  over  private  property, 
except  for  corporate  purposes. 

"  Making  a  rail-road,  not  within  the  limits  of  the  borough, 
cannot  touch  or  affect  corporate  rights.  It  may  directly  or 
indirectly  affect  private  rights,  but  the  regulation  of  private 
rights  is  not  vested  in  the  borough.  How  could  the  borough 
be  benefited  or  injured  by  the  rail  road?  It  is  not  a  borough 
subject  It  does  not  touch  the  borough.  It  affects  no  borough 
rights.  The  rights  alleged  to  be  affected  are  private  rights, 
never  to  be  entrusted  to  the  management  of  the  corporate  func- 
tionaries. 

"  The  corporation  has  personal  identity,  to  the  extent,  or  for 
the  purposes  indicated  in  the  charter,  for  borough  purposes, 
and  none  else.  Borough  rights,  corporate  rights  are  distinct 
from  mere  private  rights  of  property.  If  this  right  is  main- 
tained in  the  borough  of  Newville,  then  the  inhabitants  of  New- 
ville  have  given  over  '  the  unalienable  right  of  acquiring,  pos- 
sessing and  protecting  property.9  For  if  the  Council  can  raise 
a  tax  and  grant  the  avails  to  the  rail-road,  because  they  believe 
it  to  be  to  the  advantage  of  the  borough,  then  they  may  do  any 
thing  else  which  they  may  deem  to  be  advantageous — any  thing 
else— for  there  is  no  connexion,  no  relation,  between  the  rail- 
road and  the  borough. 

"  The  officers  of  the  borough  are  for  the  borough,  for  man- 
aging the  affairs  of  the  borough.  By  the  third  section  of  the 
act  of  incorporation,  the  general  purpose  of  the  act  is  exhibited; 
they  all  refer  to  the  borough,  to  the  corporation;  the  enume- 
ration of  the  powers  in  the  sixth  section  also  refers  to  borough 
purposes,  corporate  rights— rights  which  they  are  to  enjoy  as 
an  association ;  the  private  rights,  and  private  rights  of  inhab- 
itants distinct  from  corporate  rights,  are  not  embraced.  The 
increase  or  decrease  of  the  value  of  a  man's  house  and  lot,  is 
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not  an  incident  of  a  corporate,  but  a  private  right  Things 
relating  to  social  convenience  and  safety,  are  only  embraced 
in  the  corporate  powers. 

"  Though  manufacturing  silk,  establishing  forges  and  furnaces, 
constructing  a  bridge  over  the  Connodoguinet  or  the  Schuylkill, 
or  a  turnpike  over  the  north  mountain,  by  the  Burnt  Cabins,  or 
any  thing  else — though  any  of  these  should  be  a  direct  benefit 
to  the  inhabitants  of  Newville,  undisputed,  it  can  not  be  that  a 
tax  may  be  raised  and  appropriated  at  the  mere  will  of  the 
Town  Council,  if  not  exceeding  five  mills  in  the  dollar. 

"  If  they  can  appropriate  money  to  a  road,  half  a  mile  from 
the  borough,  they  may  do  so  at  the  distance  of  fifty  or  one 
hundred  miles. 

"  We  conclude  that  no  tax  can  be  laid  for  any  other  than 
borough  purposes,  and  that  the  construction  of  this  rail-road 
was  not  one.  It  had  nothing^o  do  with  the  borough,  had  no 
connection  with  it,  had  no  reference  to  it,  neither  directly  nor 
indirectly. 

"  We  think  there  can  be  no  difficulty  as  to  the  facfs  of  a  tax 
having  been  laid  mainly  for  paying  this  money  to  the  rail-road. 
The  minutes  of  the  board  exhibit  the  whole  proceeding,  and 
the  accounts  of  the  treasurer  show  the  appropriation.  The 
appropriation  to  the  rail-road  was  set  forth  in  the  minutes,  and 
the  ordinance  passed  for  raising  a  tax;  it  was  raised,  and  of 
the  three  hundred  dollars  raised  in  one  year,  two  hundred  and 
seventy  dollars  or  thereabouts  of  it  was  paid  the  rail-road  com- 
pany, in  accordance  with  the  ordinance  of  the  Town  Council. 
If  these  are  the  facts,  in  law  the  plaintiff  would  be  entitled  to 
recover.  Whether  a  recovery  can  be  had  against  the  collec- 
tor or  not,  the  plaintiffs  cannot,  do  not  insist,  as  there  are  others 
against  whom  they  allege  the  action  must  be  sustained.  It  is 
stated,  too,  on  the  notes  by  consent,  that  the  main  object  of  the 
action  is  to  try  the  right  The  mere  amount  paid  by  the  plain- 
tiff is  only  asked  as  damages.  The  whole  is  two  dollars  and 
ten  cents." 

The  learned  judge  then  proceeded  to  read  and  answer  the 
points  of  the  defendants,  as  follows: 

The  first  point  was  answered  affirmatively,  with  this  qualifi- 
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cation;  that "  if  the  laying  of  the  tax  was  illegal  for  an  illegal 
purpose,  on  the  principles  stated  in  the  general  charge,  and  the 
other  defendants  are  liable  on  the  principles  we  have  stated, 
as  we  think  they  are,  and  on  the  issues  and  the  form  in  which 
the  trial  has  been  had,  we  think  that  the  collector,  McDer- 
mond,  may  be  liable  in  law  as  well  as  the  other  defendants. 
If  he  had  designed  to  justify  under  a  warrant  or  authority 
from  the  other  defendants,  he  should  have  so  pleaded;  but  he 
has  mixed  his  fate  with  theirs,  by  pleading  only  the  general 
issue  and  going  on  to  trial  with  them."  The  second  and  third 
points  were  answered  affirmatively,  it  being  said,  however,  that 
"  when  the  tax  is  illegal  for  an  illegal  purpose,  they  may  resist, 
and  if  their  property  be  forcibly  taken  and  sold,  an  action  of 
trespass  will  lie  for  the  damages." 

The  jury,  under  the  direction  of  the  court,  found  a  verdict 
for  the  plaintiff. 

The  case  was  taken  to  the  Supreme  Court  on  error,  and 
having  been  argued  by  Mr.  F.  Watts  for  the  plaintifls  in  error, 
and  Mr.  Biddlb  and  Mr.  Williamson  for  the  defendant  in 
error,  the  judgment  was  affirmed.* 


WILSON  n  al.  v.  BRECHEMIN. 

Supreme  Court  of  Pennsylvania,  April  6,  1846. 

-  (1.)  The  action  of  covenant  lies  only  against  a  party  who  has  sealed  and  delivered 
the  instrument. 

(3.)  A.  being  the  holder  of  a  mortgage,  brought  an  action  of  covenant  against  B., 
the  assignee 'of  the  mortgagor,  to  recover  the  difference  between  the  mortgage  debt 
and  what  the  property  sold  for.  Held,  that  no  covenant  being  sealed  by  the 
dafrndant,  the  action  would  not  lie. 

Error  to  the  District  Court  for  the  city  and  county  of  Phila- 
delphia. 
This  was  an  action  of  covenant,  brought  by  John  M.  Wilson 

*  The  entry  by  the  Chief  Justice  on  the  paper  book  is,  a  In  the  Supreme  Court, 
judgment  was  affirmed."  Mr.  Justice  Kennedy  did  not  sit  on  the  argument,  in 
consequence  of  being  related  to  the  defendant  in  error. 
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and  Isaac  Severn  against  Lewis  Brechemin,  to  recover  the  dif- 
ference between  the  amount  of  a  mortgage,  subject  to  which 
certain  property  had  been  sold,  and  the  proceeds  of  a  sheriff's 
sale  thereof,  the  defendant  having  bought  the  property  under 
and  subject  to  the  payment  of  the  mortgage* 

The  plaintiffs  alleged,  that  the  purchase  of  the  property  by 
the  defendant,  subject  to  the  mortgage,  created  a  covenant  on 
(he  part  of  the  defendant,  which  the  plaintiffs,  as  owners  of 
(he  mortgage,  were  entitled  to  the  benefit  of,  and  which  the 
defendant  had  broken  by  non-payment  of  the  difference  between 
the  said  debt  and  what  the  property  sold  for. 
.  To  the  plaintiffs'  declaration,  the  defendant  filed  a  general 
demurrer,  and  also  demurred  specially,  showing  for  cause,  want 
of  privity  of  contract  between  plaintiffs  and  defendant 

Upon  argument  in  the  court  below,  judgment  was  rendered 
for  the  defendant  on  his  demurrer,  and  this  was  assigned  for 
error. 

Kbemlb,  for  plaintiff  in  error,  cited  16  S.  &  R.  167, 17  S.  & 
R.  94. 

Troubat,  contra. 

Pbb  Curiam. — There  is  no  covenant  sealed  by  the  defendant, 
and  consequently  there  is  no  cause  of  action.* 


DAVID  LLOYD  v.  PATRICK  McGARR-PATRICK  McGARR  v.  DAVID 

LLOYD. 

Supreme  Court  of  Pennsylvania,  September  Term,  1846. 

(1.)  A  sworn  copy  of  a  protest  of  a  bill  of  exchange  made  by  a  foreign  notary, 
whose  term  of  office  has  expired,  and  with  it  his  authority  to  use  his  notarial  seal, 
is  sufficient  to  supply  the  want  of  a  seal. 

(2.)  It  seems,  that  a  protest  by  a  notary  in  a  sister  state  is  regarded,  so  far  as  its 
admissibility  in  evidence  is  concerned,  as  a  protest  by  a  foreign  notary. 

(3.)  The  protest  of  a  foreign  notary,  though  proof  of  dishonour,  is  not  evidence 
of  notice  in  Pennsylvania. 

(4.)  Damages  are  recoverable  on  a  foreign  bill  of  exchange,  without  being  spe- 
cially laid. 

Error  to  the  District  Court  for  the  county  of  Allegheny. 

•  flee  Dubbs  0.  Finley,  2  Barr,  397;  Piatt  on  Covenants,  p.  9,  (I  Law  Library;) 
Co.  Litt  281,  a. 
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The  writs  of  error  in  these  cases  grew  out  of  an  action  oh 
a  foreign  bill  of  exchange,  in  which  Lloyd  was  plaintiff  and 
McGarr  defendant  The  bill  of  exchange  and  protest  on  which 
suit  was  brought,  were  destroyed  in  the  great  fire  of  April  10, 
1845.  The  notary  who  had  made  the  protest  had  gone  out  of 
office,  and  by  the  laws  of  Missouri,  in  which  he  resided,  could 
not  make  a  certified  copy  of  the  bill  and  protest.  The  plaintiff 
offered  in  evidence  a  sworn  copy  of  them,  made  by  thfc  notary, 
which  was  objected  to  by  the  defendant,  but  admitted  by  the 
court  below.    This  was  assigned  for  error  by  the  defendant 

The  plaintiff  claimed,  under  the  general  claim  for  damages, 
the  five  per  cent  given  by  the  act  of  March  80th,  1821,  for  the 
dishonour  of  foreign  bills  of  exchange;  but  the  court  held  that 
they  were  not  recoverable,  not  being  specially  laid.  This  was 
the  ground  of  error  by  the  plaintiff. 

The  cases  were  argued  by  Wills  for  Lloyd,  and  McCand- 
for  McGarr,  and  the  opinion  of  the  court  was  delivered  by 


Gibson,  C.  J. — In  Chesner  v.  Noyes,  4  Campb.  291,  it  was 
admitted  that  the  sealed  protest  of  a  foreign  notary,  made 
abroad,  proves  itself,  without  showing  by  whom  it  was  made^ 
and  the  original  in  the  present  case  would  consequently  have 
been  evidence  of  the  fact  of  protest  for  non-payment,  which,  as 
the  bill  was  a  foreign  one,  was  an  essential  part  of  the  plaintiff's 
case.  What  then  did  they  produce  in  the  place  of  it?  No  less 
than  a  sworn  copy  of  it  by  the  notary  himself,  who  testified  that 
he  was,  at  the  time,  a  notary  public  duly  commissioned;  that 
his  term  of  office  had  expired;  that  no  successor  to  him  had 
been  or  could  be  appointed;  and  that  the  laws  of  the  State  gave 
him  no  authority  to  certify  any  document  under  his  former 
notarial  seal.  This  being  the  best  evidence  of  which  the  nature 
of  the  case  admitted,  was  sufficient  to  supply  the  want  of  a 
seal;  but  the  protest  itself,  though  proof  of  dishonour,  would 
•ot  have  been  evidence  of  notice,  as  our  statute  is  expressly 
confined  to  protest  under  the  authority  of  our  own  State.  For 
evidence  of  notice,  however,  the  plaintiff  relied,  not  on  the  pro- 
test, but  on  the  testimony  of  the  notary,,  who  swore  to  all  that 
was  necessary  to  constitute  it  beyond  contradiction,  except  that 
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he  did  Dot  expressly  say  that  the  notice  put  into  the  post-office 
by  him,  was  addressed  to  the  defendant  in  Pittsburg,  where  he 
resided.  But  the  legal  presumption  is,  that  he  did  all  that  the 
law  exacted  of  him  as  an  officer  or  an  agent;  and  it  seems  not 
to  have  been  rebutted.  The  plaintiff  was  properly  allowed  to 
recover  then,  but  they  were  not  allowed  to  recover  enough* 

There  is  neither  reason  nor  authority  for  saying  that  the  five 
per  cenU  allowed  by  statute  on  the  protest  of  a  foreign  bill, 
must  be  specially  demanded  in  the  declaration.  It  is  not  given 
as  a  penalty  for  drawing  without  authority,  but  as  commutation 
for  interest,  damages  and  re-exchange.  It  is,  in  truth,  a  liqui- 
dation of  the  damages,  not  by  the  parties,  but  by  the  law,  fixing 
the  compensation  for  the  loss  beforehand,  to  save  time  and  liti- 
gation; and  if  damages  need  not  be  specially  laid  where  there 
is  no  statute  on  the  subject,  as  they  certainly  need  not  be  in 
England,  no  rule  of  pleading  requires  them  to  be  laid  in  their 
liquidated  form.  It  is  said  in  Chitty's  Pleading,  232,  that  such 
damages  as  may  be  presumed  to  result  necessarily  from  the 
breach  of  a  contract,  need  not  be  specially  laid,  and  damages 
are  presumed  to  result  from  the  dishonour  of  a  foreign  bill;  the 
very  statute  by  which  they  are  liquidated  presumes  it.  Again, 
page  387,  it  is  said  that  general  damages  for  torts  are  sucii  as 
the  law  implies  from  the  wrong,  but  that  where  there  is  no 
legal  implication,  the  actual  damages  must  be  particularly 
stated,  on  principles  of  analogy;  therefore,  as  the  law  implies 
damages  to  the  amount  of  five  per  cent  for  the  dishonour  of 
the  bill  in  question,  it  was  unnecessary  to  lay  them  specially, 
either  to  apprise  the  defendant  of  what  he  had  to  encounter,  for 
he  could  make  no  resistance,  or  satisfy  any  rule  of  pleading 
applicable  to  declarations  either  for  torts  or  contracts.  The 
plaintiff,  then,  is  entitled  to  the  amount  of  the  bill  and  five  per 
cent  additional,  with  interest  on  the  whole  from  the  date  of  the 
protest  to  the  date  of  the  judgment  below,  which  is  to  be  con- 
sidered as  having  been  rendered  for  the  sum  then  legally  due; 
and  the  computation  is  referred  to  the  prothonotary,  who  is 
directed  to  enter  judgment  for  the  amount 

Judgment  entered  accordingly. 
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STURGIS  AND  WIFE  «.  RUE— MOORE  AND  WIFE  «.  8AME. 

In  the  Common  Pleas  of  Chester  County. 

(1.)  The  testimony,  affidavit  or  bare  suggestion  of  a  referee,  if  uncontradicted,  is 
lecetrahle  to  establish  the  existence  of  a  plain  mistake,  either  in  law  or  fact,  com- 
mitted by  (uxnself  and  his  co-referees  in  making  up  their  award  in  the  case  submit- 
ted to  their  arbitrament 

(3.)  Arbitrators  who  have  once  made  and  delivered  their  award,  hare  exhausted 
their  authority,  and  cannot  make  out  and  deliver  a  second  award.  If,  in  such  case, 
it  be  shown  to  the  court  that  the  first  award  is  founded  in  manifest  error,  which  the 
arbitrators  have  attempted  to  cure  by  filing  a  second  award,  the  first  will  be  set  aside 
as  being  made  under  a  mistake,  and  the  second  will  also  be  set  aside  as  made  with- 
out aomority. 

(3.)  Two  actions  against  the  same  defendants  and  in  reference  to  the  same  sub- 
ject matter,  having  been  referred  to  the  same  arbitrators,  they  made  but  one  award, 
emitted  in  one  of  the  actions  for  a  sum  certain,  being  the  whole  amount  they  found 
to  be  due  in  both  actions.  Afterwards,  discovering  their  mistake,  they  made  and 
scut  to  the  prothonotary  of  the  court,  separate  awards  in  each  action,  accompanied 
by  a  letter  explanatory  of  their  mistake,  the  truth  of  which  was  not  controverted. 
The  court  set  aside  all  the  awards. 

These  were  actions  of  account  render,  brought  by  tenants 
in  common  against  the  same  defendant,  referred  to  the  same 
arbitrators,  under  the  act  of  June,  1836,  and  heard  together  at 
the  same  time.  The  arbitrators  returned  the  order  which  had 
issued  in  each  case,  to  the  prothonotary,  accompanied  by  a 
separate  paper,  upon  which  was  written  an  award  in  favour  of 
the  plaintiff,  for  thirty  dollars,  which  was  filed  and  duly  entered 
on  the  23d  of  January,  1836.  It  was  endorsed,  "  Report  of 
arbitrators,  Sturgis  v.  Rue." 

On  the  26th  of  January,  the  prothonotary  received  from  the 
arbitrators,  awards  in  each  of  the  cases,  one  of  which  was  en- 
titled "  Sturgis  and  Wife  v.  Rue,"  and  the  other  "  Moore  and 
Wife  v.  Rue,"  finding  in  favour  of  each  of  the  plaintiffs  the  sum 
of  fifteen  dollars,  accompanied  by  a  letter  from  one  of  the  arbi- 
trators, stating,  that  in  returning  the  rules  of  reference  and  the 
first  award,  they  intended  it  to  be  a  joint  award  in  both  actions; 
but  this  appearing  to  be  incorrect,  the  arbitrators  had  made 
out  an  award  in  each  action,  which  the  prothonotary  was 
requested  to  receive  and  file  in  lieu  of  the  first  award.  The 
prothonotary  filed  them  accordingly. 

vol.  vi. — 1 1 
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The  defendant  obtained  a  rule  to  show  cause  why  the  first 
award  should  not  be  stricken  off. 

The  plaintiffs  obtained  rules  to  show  cause  why  the  last 
awards  should  not  be  stricken  off. 

These  rules  were  argued  by 

Lewis  for  the  defendant ; 

Darlington  for  the  plaintiffs* 

On  the  argument  it  was  agreed  that  the  above*  letter  should 
be  considered  as  a  deposition  of  the  arbitrators  duly  taken. 

Bell,  President,  gave  the  opinion  of  the  court:— -The  first 
question  made  on  the  argument  is,  whether  the  statements  of 
the  referees,  or  any  of  them,  can  be  received  to  show  that  they 
fell  into  a  mistake  in  consolidating  the  two  actions,  and  return 
ing  a  joint  instead  of  several  awards? 

The  rule  is  settled  in  Pennsylvania,  that  a  juror  after  verdict, 
or  an  arbitrator  after  award,  shall  not  be  received  as  a  witness 
for  the  purpose  of  establishing  misconduct  in  himself  or  fellows. 
This  rule  is  founded  upon  grounds  of  public  policy,  which  are 
supposed  to  be  of  greater  importance  than  any  inconvenience 
individuals  may  suffer  from  its  operation.  So,  too,  although 
there  is  contrariety  of  decision  on  the  subject,  perhaps  the 
weight  of  authority  is  against  permitting  jurors  to  testify  they 
fell  into  a  mistake  in  rendering  their  verdict,  in  order  to  change 
or  destroy  its  legal  effect  after  it  has  been  received  or  record- 
ed.* But  greater  toleration  and  indulgence  has  always  been 
allowed  in  the  case  of  referees,  who  do  not  act  under  the  eye 
of  the  court ;  and  it  is  the  constant  practice  to  permit  the  latter, 
with  or  without  exceptions  filed  to  their  report,  to  show  the 
court  they  committed  plain  and  manifest  error  in  making  their 
award.  Our  books  are  full  of  cases  in  which  this  has  been 
done.  To  enumerate  them  all  would  be  useless  labour;  but 
among  them  may  be  mentioned  Romans  t>.  Robertson  (3  Yeates, 
584,)  Bond  v.  Olden  (4  Yeates,  243,)  Govet  v.  Reed  (Id.  456,) 
and  Dennis  v.  Barber  (4  B.  464.)  In  Newton  v.  Grambo  (1  Br. 
235,)  and  Davis  v.  Schuylkill  N.  C.  (4  R  296,)  the  court  re- 
ceived and  acted  on  the  certificates  of  the  referees,  filed  in  the 

•  See  2  Tidd's  Practice,  816.  and  caaet  there  cited. 
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Office  of  the  prothonotary,  that  they  had  fallen  into  a  mistake; 
and  in  Commonwealth  v.  Maris  and  Same  t>.  Ross,  (4  S.  &  R. 
81,)  cases  in  which  the  same  mistake  occurred  as  in  the  case 
at  bar,  the  affidavit  of  one  of  the  arbitrators  was  received  to 
show  it  From  these  cases  and  many  others,  it  may  be  de- 
duced as  a  rale  that  the  testimony,  affidavit  or  bare  suggestion 
of  a  referee,  when  uncontradicted,  is  receivable  to  establish  the 
existence  of  a  plain  and  palpable  mistake,  either  of  law  or  fact. 
There  can  be  no  doubt,  therefore,  that  the  letter  of  Mr.  Evans 
to  the  prothonotary,  which  it  is  here  agreed  to  consider  as  a 
deposition,  may  be  accepted  for  this  purpose* 

From  this  it  appears  the  referees,  having  two  actions  before 
them  of  the  same  nature,  and,  I  presume,  in  reference  to  the 
same  property,  in  which  the  same  persons  were  defendants, 
made  but  one  award,  entitling  it  in  one  of  the  suits,  in  favour 
of  the  plaintiff  for  thirty  dollars,  when  in  fact  their  intention 
was  to  award  in  favour  of  the  plaintiff  in  each  action,  the  sum 
of  fifteen  dollars.  This  is  a  palpable  mistake,  and  must  be  cor- 
rected.  But  in  what  way?  In  the  analogous  case  of  Newton 
tv.  Grambo,  (1  Br.  235,)  the  court  set  aside  the  first  award,  as 
being  founded  in  mistake,  and  strongly  intimated  they  would 
support  the  second ;  but  as  a  decision  upon  this  point  was  not 
called  for,  none  was  pronounced  expressly.  But  in  Christmas 
v.  Thompson*  (3  S.  &  R.  133,)  a  case  almost  exactly  like  New- 
ton v.  Grambo,  the  Supreme  Court  say  that  the  arbitrators 
having  returned  an  award,  their  authority  is  at  an  end,  and, 
consequently,  the  second  award  and  judgment  entered  thereon, 
was  void,  adding,  that  the  court  below,  to  which  the  award 
had  been  returned,  upon  application  made  to  them  by  the  arbi- 
trators, and  the  mistake  being  explained,  might  have  sent  the 
award  back  to  them  for  the  purpose  of  correcting  the  error. 
This  course,  it  seems  to  me,  is  convenient,  and,  in  proper  cases, 
violates  the  rights  of  neither  party.  Regarding  the  error  into 
which  these  arbitrators  have  fallen  as  merely  clerical,  or  at 
most  an  informality,  I  should,  under  the  authority  of  the  cases 
of  Thompson  v.  Warder  (4  Yeates,  336,)  and  Snyder's  Lessee 
v.  Hofiman,  (1  B.  43,)  be  disposed  to  remit  it  to  them  for  cor- 
rection; but  I  feel  myself  bound  by  the  decision  in  the  subse- 
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quent  cases  of  Commonwealth  o.  Maris  and  Same  o.  Ross,  (4 
S.  &  R.  81,)  which  are  in  point.  There,  as  here,  there  was 
one  award  in  two  actions,  though,  as  appeared  in  the  affidavit 
of  one  of  the  arbitrators,  they  had  intended  to  make  a  several 
award  in  each  action*  Upon  a  motion  to  send  back  the  case 
to  the  arbitrators  for  amendment  in  this  particular,  the  court 
refused,  but  set.  the  award  aside,  as  being  an  award  in  two 
actions.  This  decision  is  cited  with  approbation,  and  relied 
on  in  the  more  recent  case  of  Etter  t>.  Edwards,  (4  W.  68,) 
where  it  is  intimated  the  defect  was  substantial.  I  cannot  dis- 
tinguish the  present  case  from  Commonwealth  v.  Maris,  and, 
therefore,  feel  constrained  to  deny  the  motion  to  recommit  the 
award.  But  the  award  first  made  must  be  set  aside,  as  founded 
in  mistake;  The  awards  secondly  filed,  must  also  be  set  aside 
as  being  made  without  authority,  according  to  Christmas  v. 
Thompson.  It  may  be  thought  there  is  a  difference  between 
Sturgis  v.  Rue  and  Moore  v.  Rue,  inasmuch  as  the  first  award 
was  entitled  only  in  the  first  named  case.  But  it  is  part  of  the 
defendant's  case,  that  by  it  the  arbitrators  intended  to  decide 
Moore  v.  Rue,  as  well  as  the  other  action,  and  it  is,  therefore, 
their  judgment  on  the  matter  in  dispute  between  the  latter  par- 
ties, which  being  once  pronounced,  though  defectively,  exhaust- 
ed their  authority.  The  two  cases  stand,  then,  in  the  same 
category,  and  are  to  be  decided  by  the  same  rule. 
Wherefore,  both  the  rules  taken  are  to  be  made  absolute. 
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Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Pennsylvania,  October  Term.    Appeal  from  District  Court, 
(Judge  Randall) 

Appeals  from  the  District  Court  to  the  Circuit  Court  on  questions  of  mere  feet, 
or  depending  on  sound  discretion,  will  be  discouraged  in  the  Circuit  Court,  unless 
in  such  cases  where  reason  and  sound  policy  require  a  modification  of  the  decree  of 
the  court  below. 

GaiER,  J. — Before  proceeding  more  particularly  to  notice  the 
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merits  of  this  case,  I  would  premise  a  few  remarks  indicative 
of  the  principles  which  will  hereafter  govern  this  court  in  cases 
of  appeal  from  the  District  Court. 

I  am  very  unwilling  to  encourage  such  appeals,  and  more 
especially  in  questions  of  mere  fact,  or  depending  on  sound 
discretion.    It  would  lead  to  speculation  on  the  temperaments 
and  dispositions  of  the  respective  judges,  and  appeals  would  be 
taken  on  a  mere  calculation  of  chances.    I  have  the  greater 
confidence  in  the  correctness  of  these  views,  as  I  find  they  co- 
incide with  those  of  the  learned  Judge  Story  on  the  same  sub* 
ject,  as  expressed  by  him,*  and  which  I  will  adopt  in  his  own 
words:  "  Salvage,"  says  he,  "  is  principally  said  to  rest  in  the 
discretion  of  the  court    A  discretion,  however,  which  is  not 
to  be  exercised  at  the  more  arbitrary  will  of  the  judge,  but  as 
far  as  possible  to  be  governed  by  principles  of  law  and  sound 
reason.    I  confess  that  I  never  feel  more  distressed  than  when 
I  am  called  upon  to  exercise  a  general  and  unlimited  discre- 
tion.   In  cases  of  this  sort,  it  can  hardly  be  presumed  that 
different  judges,  even  when  possessing  equally  enlightened  and 
sound  judgments,  would  form  precisely  the  same  estimate; 
and  yet  it  is  very  desirable  to  discourage  appeals  upon  slight 
grounds,  or  with  a  view  to  take  the  chance  of  a  different  opin- 
ion.   In  deciding,  therefore,  upon  the  decrees  of  the  District 
Court  in  cases  of  salvage,  my  inquiry  never  has  been  so  much 
whether  their  allowance  was  the  same  as  I  should  originally 
have  made,  as  whether,  under  the  circumstances  of  the  case, 
justice  and  sound  policy  clearly  indicate  a  different  measure; 
and  distrusting  my  own  judgment,  I  have,  on  all  occasions,  to 
apply  the  spirit  of  those  decisions  which  a  higher  tribunal  has 
recognized  and  enforced,  and  to  follow  in  the  path  of  authori- 
ties, rather  than  venture  upon  new  and  untried  courses  of  my 
own." 

If  this  case,  therefore,  had  been  one  In  which  the  property 
libelled  had  clearly  been  shown  to  have  been  derelict  and  aban- 
doned, I  should  have  affirmed  the  decree  of  the  District  Court, 
even  though  I  had  considered  the  salvage  allowed,  either  more 
or  less  than  I  would  have  originally  decreed.    But  I  am  con- 

•  1  Ma«m,  374. 
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strained  to  believe,  after  a  careful  examination  of  this  case, 
that  justice  and  sound  policy  require  some  modification  of  the 
decree  of  the  District  Court,* 
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Court  of  Errors  and  Appeals  of  New  Jersey,  July  Term,  1849. 

(1.)  In  replevin,  the  plaintiff  must  proYe  his  right  to  the  exclusive  poooosmoa  el 
the  property  in  question,  at  the  commencement  of  the  suit,  in  order  to  maintain  his 
action. 

(2.)  Where  the  plea  is  "  property  in  the  defendant,"  and  the  replication  "  pro- 
perty in  the  plamtu%"  the  onus  probandi  is  on  the  plaintiff  in  the  action. 

(3.)  The  plea  of  "  property  in  the  defendant,''  i*  am  argumentative  plea,  and  there- 
fore bad. 

(4.)  Under  such  a  plea  the  defendant  cannot  show  that  the  plaintiff  is  not  entitled 
to  exclusive  possession,  but  the  plea  must  go  further,  and  by  an  express  traverse 
deny  that  the  property  is  in  the  plaintiff 

(5.)  hi  replevin  for  a  sloop,  plea,  that  the  property  was  in  the  defendant,  repEea- 
turriy  that  the  property  was  not  in  the  defendant,  but  in  the  plaintiff.  Held,  that 
the  defendant  might  show  that  he  and  the  plaintiff  were  joint  owners,  in  order  to 
rebut  the  exclusive  possession  of  the  plaintiff 

Error  to  the  Supreme  Court.  This  was  an  action  of  reple- 
vin brought  by  Chambers  against  Hunt,  to  recover  a  sloop,  &c. 
The  defendant  below  pleaded  that  the  said  sloop  was  the  pro- 
perty of  the  said  defendant,  and  not  of  the  said  plaintiff,  &c.» 
and  prayed  a  return.  Replication,  that  the  sloop,  &c.,  at,  &c, 
was  not  the  property  of  the  defendant,  but  of  him,  the  plaintiff, 
and  issue  to  the  country. 

At  the  trial  in  the  Mercer  Circuit,  September  term,  1842,  the 
plaintiff  proved  the  purchase  of  the  vessel  by  him,  and  a  bill  of 
sale  executed  to  him  in  his  own  name.  Whereupon  the  defen- 
dant offered  to  prove,  by  the  admissions  of  the  plaintiff  and 
otherwise,  that  the  vessel  was  bought  by  the  plaintiff  and  de- 
fendant together;  that  the  defendant  owned  one  half  of  her; 
that  the  defendant  was  in  the  actual  possession  of  the  vessel  at 

•  This  case  will  shortly  be  reported  in  full  in  a  volume  of  Circuit  Court  reports, 
in  the  course  of  preparation  by  an  accomplished  member  of  the  Philadelphia  bar. 
So  much  of  the  opinion  of  the  court  is  now  given,  as  is  of  immediate  practical  im- 
portance to  the  profession. 
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the  time  of  the  purchase,  and  so  continued  with  plaintiff's  con- 
sent, in  the  double  capacity  of  master  and  such  part  owner,  up 
to  the  commencement  of  the  action.  Upon  the  objection  of  the 
plaintiff,  this  evidence  (except  so  much  as  went  to  show  that 
Hunt  was  in  possession,  with  Chambers'  assent,  as  master)  was 
rejected  as  incompetent.  The  judge  charged  that  under  this 
plea  of  property,  the  defendant  could  not  show  that  he  owned 
one  half  only  of  the  vessel.  That  the  plaintiff  must  prove  pro- 
perty, that  he  had  so  proved  it  by  the  production  of  a  bill  of 
sale,  and  that  he  was  entitled  to  a  verdict,  unless  the  defendant 
could  maintain  his  plea  by  showing  a  title  to  the  whole  of  the 
sloop,  and  right  of  exclusive  possession  at  the  time  when  he 
took  her.  Verdict  for  plaintiff. 
Bills  of  exceptions  were  taken  by  the  defendant. 

The  cause  was  argued  on  error  in  this  court,  by  Hamilton 
and  Vroom  for  plaintiff  in  error,  and  by  Potts  and  Halsted 
for  defendant  in  error. 

The  court  (one  member  dissenting)  reversed  the  judgment 
of  the  Supreme  Court.*  The  only  opinion  delivered  was  the 
Mowing,  by 

Carpenter,  J. — Whether  the  judge  erred,  seems  to  depend 
upon  the  character  of  the  issue  formed.  It  is  difficult  to  see 
how  he  can  be  right  in  both  branches  of  the  doctrine  assumed 
upon  the  trial.  If  necessary,  under  the  issue,  for  the  plaintiff 
to  prove  his  property  and  right  of  possession  in  the  sloop,  at 
the  time  of  bringing  the  suit — if  the  onus  of  proof,  in  order  to 
maintain  his  action,  was  upon  him, — it  seems  to  follow  as  a 
consequence,  that  the  defendant  would  be  entitled  to  rebut  such 
proof.  It  is  certainly  true  as  a  general  rule,  that  whatever  the 
plaintiff  must  prove  to  support  his  action,  the  defendant  may 
disprove. 

To  maintain  replevin,  the  plaintiff  must  have  the  right  of 
exclusive  possession  to  the  goods  in  question ;  he  must  not  only 
have  property  absolute  or  qualified,  and  the  right  of  possession 
at  the  time  of  the  commencement  of  the  action,  but  he  must 

*  HornMower,  C.  J.,  Nevim,  Whitehead  and  Randolph,  J.  J.,  were  abaent 
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have  the  exclusive  right  of  possession.  Hence,  as  clearly 
appears  from  the  books,  one  joint-tenant  or  tenant  in  common 
cannot  alone  maintain  replevin,  even  against  a  stranger,  much 
less  can  he  maintain  such  action  against  a  co-tenant.  Shaw, 
C.  J.,  Barnes  v.  Bartlett,  16  Pick.  75;  Wills  v.  Noyes,  12  Pick. 
824;  McEldery  v.  Flanagan,  1  Harr.  &  Gill,  308. 

By  property  is  not  meant  an  absolute  ownership,  but  a  right 
of  possession;  but  that  right  must  be  of  immediate  and  exclusive 
possession.  Property,  or  what  in  relation  to  chattels  in  this 
action  is  the  same  idea — the  right  of  possession, — is  drawn  in 
question  by  the  plea  of  property  by  the  defendant,  for  the  gen- 
eral ownership  will  not  be  sufficient  if  unaccompanied  by  the 
right  of  immediate  possession,  as  in  the  case  of  goods  bailed, 
and  the  time  of  bailment  unexpired.  Pain  t>.  Whittaker,  Ryan 
&  Moody,  101,  21  E.  C.  L.  R.  390;  Collins  v.  Evans,  15  Pick. 
63. 

On  property  pleaded  and  an  issue  properly  formed  thereon, 
on  whom  does  the  onus  of  proof  lie?  If  upon  the  plaintiff,  he 
must  prove  such  property  in  the  chattels,  such  right  to  the 
exclusive  possession,  at  the  time  of  the  commencement  of  the 
suit,  as  will  enable  him  tfc  maintain  his  action.  If  the  plaintiff 
must  prove  his  right  to  the  exclusive  possession,  it  seems  to  me 
that  the  defendant  may  disprove  such  exclusive  right  What 
the  plaintiff  must  prove,  he  may  disprove.  He  may,  therefore, 
disprove  the  prima  facie  right  to  the  possession  first  exhibited 
by  the  plaintiff,  and  may  show  that  the  plaintiff  was  not  entitled 
to  the  exclusive  possession,  because  he,  the  defendant,  was  a 
joint  owner  of  the  sloop  and  equally  entitled,  with  the  plaintiff, 
to  the  possession.  If,  on  the  other  hand,  the  affirmative  of  the 
issue — the  burthen  of  the  proof — is  upon  the  defendant,  then  the 
judge  was  right  in  the  rejection  of  the  testimony  offered,  be- 
cause, in  such  case,  the  proof  of  the  defendant  must  correspond 
with  the  allegations  in  his  plea.  This  question  was  largely 
discussed  in  this  very  cause,  in  a  prior  stage,  by  the  justices 
of  the  Supreme  Court,  and  their  opinions,  exceedingly* variant, 
will  be  found  in  3  Harr.  Rep.  339.  I  will  remark,  that  although 
the  justices  of  the  Supreme  Court  were  divided  in  opinion,  and 
the  present  question  was  by  no  means  settled  by  that  court, 


COURT  OF  BRROR&  AHD  APPEALS  OP  NEW  JERSEY.      86 

yet,  as  I  have  understood,  the  opinion  of  the  Chief  Justice  has 
since  been  adopted  at  the  Circuits,  as  furnishing  the  proper 
rule,  and  the  practice  has  been  accordingly. 

The  action  of  replevin  is  a  very  peculiar  action.  It  is  an 
action  in  which,  on  the  allegation  of  the  plaintiff,  that  his  goods 
and  chattels  have  been  taken  from  his  possession  by  the  defen- 
dant, those  goods  and  chattels  are  placed  in  the  keeping  of  the 
plaintiff,  to  abide  the  event  of  the  suit  Although  the  action 
when  brought,  is  upon  the  supposition  of  a  prior  taking  by  the 
defendant  out  of  the  possession  of  the  plaintiff,  yet  that  the 
goods  were  actually  so  taken,  rests  only  on  the  allegation  of 
the  plaintiff  Upon  such  mere  allegation,  the  defendant  is 
amoved  from  his  actual  possession,  and  the  goods  are  delivered 
to  the  plaintiff  To  be  sure,  the  plaintiff,  before  the  execution 
of  the  writ,  must  give  security  for  the  return  of  the  property  in 
case  he  should  fail  in  the  suit,  and  a  return  should  be  awarded; 
but  even  with  this  guard  against  abuse,  it  is  a  most  stringent 
remedy,  and  may  bear  severely  on  the  rights  of  the  defendant 
It  is,  therefore,  restricted  in  its  character  and  application.  It 
is  not  a  mere  possessory  remedy  to  restore  a  possession,  which, 
however  without  right,  has  been  wrongfully  removed.  The 
plaintiff,  as  has  been  already  adverted  to,  must  have  a  property 
absolute  or  qualified,  and  a  right  to  the  exclusive  possession  at 
the  time  of  the  suit  brought  He  must  recover  on  the  strength 
of  his  own  title.  Prior  possession  is  undoubtedly  primd  facie 
proof  of  title,  and  the  plaintiff  may  recover  on  proof  of  actual 
prior  possession,  and  that  that  possession  was  amoved  by  a 
wrongful  taking  by  the  defendant  Morris  v.  Danielson,  3  Hill, 
166;  Nelson,  C.  J.,  in  Rogers  t>.  Arnold,  12  Wend.  32.'  Such 
recovery,  however,  is  based  upon  the  presumption  of  owner- 
ship, which  accompanies  actual  possession,  and  doubtless  such 
presumption  may  be  rebutted. 

The  general  issue  in  replevin  is  nan  cepit  This  plea,  how- 
ever, puts  in  issue  only  the  taking  modo  et  formd,  &&;  and  if 
the  property  or  right  of  possession  of  the  plaintiff  is  to  be  denied, 
it  must  be  by  a  special  plea  of  property  in  the  defendant,  or  in 
others.  It  may  be  pleaded  in  bar  in  connection  with  the  gen- 
eral issue,  but  it  must  be  pleaded  in  order  to  raise  this  defence. 

vol.  vi. — 12 
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It  is  a  good  plea  in  abatement  or  in  bar,  to  plead  property  in 
the  defendant,  or  in  a  stranger,  or  in  the  plaintiff  and  defendant, 
or  in  the  plaintiff  and  a  stranger,  &c,  specially  traversing  the 
plaintiff's  allegation  in  his  declaration,  that  the  goods  are  the 
property  of  the  plaintiff  Upon  the  plea  of  property,  it  is  not 
sufficient  to  allege  property  in  the  defendant :  such  allegation 
would  be  but  an  argumentative  denial  of  the  plaintiffs  allega- 
tion; the  plea  must  go  further,  and  by  an  express  traverse  deny 
that  the  goods  are  the  property  of  the  plaintiff 

The  direct  denial  under  the  absque  hoc,  is  rendered  neces- 
sary by  this  consideration :  that  the  affirmative  matter  taken 
alone  would  be  only  an  indirect,  or  as  it  is  called  in  pleading, 
tin  argumentative  denial  of  the  precedent  statement ;  and  by  a 
well  known  rule,  all  argumentative  pleading  is  prohibited*  In 
order,  therefore,  to  avoid  this  fault  of  argumentativeness,  the 
course  adopted  is,  to  follow  up  the  explanatory  matter  of  the 
inducement,  with  a  direct  denial.  Steph.  PL  179,  (Phil.  1845.) 
And  this  plea,  so  selecting  some  material  allegation  in  the  plain- 
tiff's declaration,  and  after  a  formal  inducement,  meeting  that 
allegation  by  a  formal  denial,  is  called  a  special  traverse.  The 
inducement  is  an  indirect  denial,  the  traverse  is  a  formal  denial. 
Steph.  PI.  184-5.  The  inducement  is  not  in  the  nature  of  a 
confession  and  avoidance,  a  point  necessary  to  be  adverted  to 
and  understood,  and  of  which  a  mistaken  impression  has,  in 
regard  to  this  plea,  led  to  error.  This  plea  does  not  confess 
the  allegation  of  property  or  the  right  of  possession ;  it  does 
not  confess  any  part  of  the  allegation  of  the  plaintiff,  and  then 
avoid  its  effect  by  new  affirmative  matter ;  but  it  is  simply  an 
indirect  denial,  introductory  to  and  the  foundation  of  the  direct 
denial  which  immediately  succeeds.  Steph.  PL  185-6. 

This  traverse  by  the  defendant  in  his  plea,  if  well  taken,  must 
be  met  The  inducement  cannot  be  traversed.  If  the  first 
traverse  be  well  taken  and  material,  there  can  be  no  traverse 
on  a  traverse,  and  upon  satisfactory  reason.  "By  the  first 
traverse,  a  matter  is  denied  by  one  of  the  parties,  which  had 
been  alleged  by  the  other ;  and  which  having  once  alleged  it, 
the  latter  (the  plaintiff)  is  bound  to  maintain,  instead  of  pro- 
longing the  series  of  die  pleading  and  retarding  the  issue,  by 
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resorting  to  a  new  issue."  Steph.  PL  186-7.  The  meaning  of 
this  rule,  says  Judge  Gould,  is,  that  when  one  party  has  ten- 
dered a  material  traverse,  the  other  cannot  leave  it  and  tender 
another  traverse  of  his  own  to  the  same  point,  but  must  join  in 
that  first  tendered ;  otherwise  the  parties  might  alternately  ten- 
der traverses  to  each  other  in  unlimited  succession,  without 
coming  to'  an  issue.  Gould  PI.  p.  400,  ch.  7,  sect  42.  Without 
alluding  to  the  exceptions  to  this  rule,  if  any,  of  which  the  pre- 
sent instance  is  not  one,  it  is  sufficient  to  say  that  a  traverse 
can  properly  be  tendered  only  on  a  point  material,  for  the  ob- 
vious reason,  that  what  is  immaterial  cannot  decide  the  contro- 
versy. When  the  inducement  and  the  traverse,  as  in  the  pre- 
sent instance,  go  to  the  same  point,  to  wit,  a  denial,  argumen- 
tatively  and  .directly,  of  the  plaintiff's  allegation,  the  traverse 
is  but  an  inference  from  the  inducement. 
.  As  the  inducement,  when  the  denial  under  the  absque  hoc  is 
sufficient  in  law,  cannot  be  traversed,  so,  for  the  same  reasons, 
it  cannot  be  answered  by  a  pleading  in  confession  and  avoid- 
ance. Steph.  PL  189.  There  can  therefore  be,  in  no  way,  any 
manner  of  pleading  to  the  inducement.  The  traverse  must  be 
met  by  a  re-affirmance  of  the  plaintiff's  allegation  and  an  issue 
to  the  country.  The  conclusion  is  with  a  verification,  (although 
now  otherwise  in  England  under  the  new  rules,)  because,  when 
a  special  traverse  embraces  only  part  .of  the  substance  of  the 
adverse  pleading,  such  traverse  may  be  immaterial.  If  so,  it 
may  be  proper  for  him  to  whom  it  is  tendered,  to  answer  the 
inducement.  Therefore  a  traverse  denying  a  part  only  of  what 
is  alleged  on  the  other  side,  must  (regularly)  leave  the  plead- 
ings open,  in  order  to  give  the  adverse  party  an  opportunity  to 
plead  to  the  inducement,  if  he  should  judge  it  safe  and  proper 
so  to  plead.  Gould  PI.  ch.  7,  sect  20. 

To  the  plea  of  property,  therefore,  by  which  the  defendant, 
in  a  formal  mode  prescribed  by  the  rules  of  pleading,  denies 
the  property  in  the  plaintiff,  the  plaintiff  must  reply  by  re- 
affirming his  own  title  and  tendering  an  issue  to  the  country. 
The  inducement,  as  it  cannot  be  pleaded  to,  can  of  consequence 
form  no  part  of  the  issue ;  and  if  it  be  denied,  as  has  been  un- 
necessarily done  in  the  present  instance,  such  denial  is  imma- 
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terial.  It  is  only  necessary  for  the  plaintiff  to  re-affirm  his 
own  title,  and  such  is  the  mode  of  pleading  adopted  in  many 
of  the  most  authoritative  precedents.  Lib.  Entr.  357-8 ;  2  Rich. 
K.  B.  455 ;  and  other  collections  that  might  be  cited.  If  the 
issue  be  joined  on  the  re-affirmance  by  the  plaintiff  of  his  allega- 
tion, it  is  obvious  that  the  issue  is — property  in  the  plaintiff  or  not 

The  affirmative,  therefore,  is  on  the  plaintiff;  and  such  ap- 
pears to  be  the  result,  not  only  on  the  reasons  applicable  to  this 
particular  issue,  but  upon  the  principles  which  appertain  to 
traverses  in  general.  "  It  is  in  the  nature  of  a  traverse  to  deny 
the  allegation,  in  the  manner  and  form  in  which  it  (the  allega- 
gation)  is  made ;  and  therefore  to  put  the  opposite  party  (viz. 
in  this  instance  the  plaintiff,)  to  prove  it  to  be  true  in  manner 
and  form,  as  well  as  in  general  effect"  Steph.  PL  180-80. 
Again,  in  the  same  page,  the  author  proceeds  to  state,  as  a 
general  principle,  that  the  traverse  brings  the  facts  in  question, 
according  to  the  manner  and  form  in  which  alleged ;  and  that 
the  opposite  party  (viz*  whose  allegation  is  traversed)  must 
consequently  prove  that,  in  substance  at  least,  the  allegation  is 
accurately  true.  This  effect  of  a  traverse  is  given  by  the  author 
as  a  reason  for  accuracy  and  precision  upon  the  part  of  the 
pleader,  in  adapting  the  allegation  to  the  true  state  of  the  fact; 
as  otherwise,  in  case  of  traverse  by  the  opposite  party,  there 
will  be  the  danger  of  variance  in  proof.  See  also  Gould,  ch.  3, 
sect  80. 

I  think  these  principles,  stated  on  the  authority  of  the  emi- 
nent writers  on  the  science  of  pleading  just  referred  to,  must 
settle  the  question  as  to  the  party  upon  whom  the  affirmative 
lies,  under  the  present  issue.  The  plaintiff  must  prove  such  an 
exclusive  right  of  possession  in  himself  as  will  support  replevin, 
and  so  are  the  cases.  Loveday  v.  Mitchell,  Comyns,  247,  is 
in  point,  although  not  entirely  consistent  with  the  latter  cases  in 
regard  to  the  necessity  of  a  traverse.  The  court  said,  "  when 
the  defendant  makes  cognizance  or  avows  that  the  property  is 
in  the  defendant,  it  seems  to  be  sufficient ;  for  the  defendant 
cannot  conclude  to  the  country,  but  the  plaintiff  ought  to  reply, 
and  upon  that  replication  issue  shall  be  joined,  and  the  property 
of  the  plaintiff  must  be  proved."    So  are  the  subsequent  autho- 
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rities;  and  I  have  been  unable,  after  a  diligent  search,  to  find 
a  well-considered  case  in  which,  under  this  plea  and  issue,  the 
mms  of  the  proof  was  thrown  upon  the  defendant  There  is  a 
single  nisi  prius  case,  Colston  v.  Hiscolbs,  1  M.  &.  R.  301,  in 
which  the  defendant  was  called  upon  to  begin;  but  no  authori- 
ties were  cited,  and  from  the  mode  in  which  the  decision  was 
made,  in  the  haste  of  a  trial  at  the  Circuit,  it  can  have  but  little 
weight  See  2  Greenl.  Ev.  sect  561,  563,  and  cases  cited* 
Bemus  n.  Beekman,  3  Wend.  667;  Arnold  v.  Rogers,  12  lb.  30. 

So  is  the  burthen  of  proof  in  case  of  the  plea,  cepit  in  alio 
loco,  in  which  the  defendant  pleads  that  he  took  the  goods  at  a 
place  different  from  that  laid  in  the  declaration,  and  traverses 
the  place  alleged  by  the  plaintiff.  The  plaintiff  must  meet  this 
traverse  by  reaffirming  the  allegation  in  his  declaration,  and 
tender  an  issue.  On  the  trial  the  onus  is  on  the  plaintiff,  and 
he  must  prove  a  taking  (either  original  or  continued)  at  the 
place  laid  in  the  declaration,  or  he  will  fail  in  the  action;  and 
if  the  plaintiff  has  suggested  an  avowry,  a  return  will  be  award- 
ed. Williams  v.  Welsh,  5  Wend.  290;  1  Wms.  Saund.  347,  note. 
The  inducement  in  this  plea,  as  in  the  former,  is  but  an  indirect 
denial  of  the  allegation  in  the  declaration;  and  the  traverse  is 
a  direct  denial,  which  throws  the  plaintiff  on  the  proof  of  his 
original  allegation  modo  et  formd.  "  The  plea  of  cepit  in  aUo 
loco"  said  Savage,  C.  J.,  in  Williams  v.  Welsh,  " does  not  ad- 
mit the  taking  as  the  plaintiff  has  laid  it;  it  traverses  the  place, 
and  in  this  action  the  place  is  material.  The  plea  denies  the 
taking  at  the  place;  an  issue  was  therefore  joined  upon  the 
place,  and  the  plaintiff  was  bound  to  prove  the  taking  at  the 
place  laid  in  the  declaration.'9 

The  inducement  gives  a  formal  reason  on  the  record,  why 
the  defendant  should  have  a  return.  So  is  the  avowry  under 
the  plea  of  cepit  in  alio  loco,  which  is  necessary  for  the  sake  of 
a  return.  Although  necessary  for  the  sake  of  a  return,  yet  it 
cannot  be  pleaded  to  or  traversed,  any  more  than  the  induce- 
ment to  the  plea  of  property.  1  Wms.  Saund.  347,  n. 

The  result  of  these  authorities  and  of  this  reasoning  is,  that 
when  issue  is  joined  on  a  special  traverse,  the  party  traversing, 
in  general,  is  not  bound  at  the  trial  to  prove  the  affirmative 
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part  or  inducement,  but  is  entitled  (as  in  ordinary  cases)  to  in- 
sist on  the  negative  of  the  issue  joined.  It  was  so  held  in  a  late 
case  in  the  Common  Pleas  of  England,  which  has  come  under 
my  observation  since  the  preparation  of  this  opinion.  The 
declaration  was  for  carelessly  impinging  with  a  ship  against 
the  plaintiffs'  bridge,  and  thereby  doing  damage.  The  plea 
was,  that  plaintiffs  improperly  narrowed  the  channel  by  an  ob- 
struction; without  this,  (i.  e.  traversing)  that  the  damage  was 
occasioned  by  the  carelessness  of  the  defendants.  On  a  motion 
for  a  new  trial,  it  was  held,  that  under  this  plea,  the  defendants 
were  entitled  to  give  evidence  in  disproof  of  carelessness,  after 
they  had  failed  to  establish  the  obstruction  imputed  to  the  plain- 
tiffs; and  such  evidence  having  been  rejected,  the  cause  was 
sent  back  for  a  second  trial.  Cross  Keys  Company  v.  Rawlings 
et  at,  3  Bingh.  N.  Cas.  71,  32  E.  C.  L.  Rep.  41. 

The  burthen  of  proof,  in  my  judgment,  resting  upon  the  plain- 
tiff, it  being  necessary  for  him  to  prove  such  property  in  him- 
self as  would  support  replevin,  to  wit,  an  exclusive  right  of 
possession  of  the  sloop  in  himself,  the  plaintiff  was  entitled  to 
rebut  such  testimony.  The  defendant  did  offer  to  rebut  the 
prima  facie  case  shown  by  the  plaintiff.  He  offered  to  prove 
that  he  owned  one  half  of  the  vessel,  and  that  he  was  in  pos- 
session of  her  by  the  assent  of  the  plaintiff,  in  the  double  capa- 
city of  master  and  joint  owner,  previous  and  up  to  the  com- 
mencement of  the  action.  This  evidence,  in  my  judgment, 
was  lawful  and  competent,  and  (except  so  much  as  went  to 
show  that  Hunt  was  in  possession  as  master)  having  been  over- 
ruled, I  am  of  the  opinion  the  judgment  must  be  reversed. 

Judgment  reversed. 
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Supreme  Court  of  Pennsylvania,  Oyer  and  Terminer v  Philadel- 
phia, November,  1846;  before  Gibson,  Chief  Justice,  and  Coul- 
ter and  Bell,  Justices. 

(1.)  The  fact  that  a  confession  is  made  to  an  officer  having  the  prisoner  in  cus- 
tody, is  no  reason  for  its  exclusion  as  evidence  against  the  prisoner,  provided  that  it 
was  not  induced  by  improper  advantages  taken  of  the  situation  in  which  he  stood. 
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(3.)  Insanity,  to  constitute  a  proper  ground  of  defence  to  a  criminal  accneation, 
most  be  shown  to  exist  to  such  an  extent  as  to  blind  its  subject  to  the  consequences 
of  his  acts,  and  deprive  him  of  all  freedom  of  agency. 

(3.)  Ordinary  provocation  given  by  a  woman  or  child  to  a  man  of  average 
strength,  even  though  it  amounts  to  a  blow  given,  does  not,  it  seems,  lower  a  homi- 
cide from  murder  to  manslaughter. 

The  prisoner  was  indicted  for  the  murder  of  Eve  Mosler,  his 
wife.  It  appeared  that  the  parties  had  been  married  about 
eleven  years,  and  that  there  was  a  great  disparity  of  age 
between  them,  the  prisoner  being  nearly  twenty  years  the 
younger.  On  the  day  of  the  homicide  the  prisoner  came,  about 
one  o'clock,  into  the  house,  and  shortly  afterwards  commenced 
taunting  one  Boyer,  a  son  of  the  deceased  by  a  former  hus- 
band, at  the  same  time  threatening  to  cut  the  throat  of  her 
grand-daughter.  About  six  o'clock  the  prisoner  and  deceased 
were  left  alone  in  the  house,  having  previously  had  a  slight 
quarrel,  and  about  twenty  minutes  past  six  o'clock  the  deceased 
was  found  lying  in  the  house  with  her  throat  cut.  No  question 
was  made  on  the  trial  as  to  the  fact  of  the  prisoner  being  the 
guilty  agent.  His  shirt  was  torn,  there  were  several  bruises 
on  the  person  of  the  deceased,  and  her  left  eye  was  black  as 
from  a  blow.  He  was  arrested  while  changing  his  shirt,  in  the 
room  where  the  act  was  done.  He  immediately  said  that  he 
"  did  it,"  and  said  that  he  "  had  done  it  with  her  own  son's 
razor;"  that  he  *  was  ready  to  go  any  where,"  "  he  had  tried 
to  do  it  before,"  "  had  done  it  this  time  right,"  "  it  belonged  to 
her,"  "  she  had  never  treated  him  right."  The  defence  was 
insanity,  and  in  support  of  it  evidence  was  offered  to  show 
that,  a  year  or  more  before,  he  had  attempted  to  fire  his  wife's 
house;  that  some  time  previous  he  had  started  to  Pittsburg,  but 
soon  returned,  saying  that  every  night  the  deceased  and  her 
grand-daughter  stood  at  the  foot  of  his  bed ;  and  that  when 
arrested,  his  appearance  and  conduct,  according  to  the  impres- 
sion of  one  witness,  were  those  of  a  crazy  man. 

In  the  course  of  the  trial,  the  attorney  general  proposed  to 
ask  a  witness  what  the  prisoner  had  said  to  him  immediately 
after  the  witness  had  told  the  prisoner  that  he  must  consider 
himself  under  arrest.    This  was  objected  to  by  the  prisoner's 
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counsel,  on  the  ground  that  the  confessions  of  a  prisoner  while 

in  custody,  are  not  admissible  as  evidence. 

Per  Cur.  Cases  on  the  sf  atutes  of  Philip  and  Mary,  or  on  the 
7  G.  4,  c.  64,  which  has  supplanted  them,  are  inapplicable  to  a 
confession  made  to  an  officer  who  has  the  prisoner  in  custody. 
The  examination  by  a  magistrate  is  an  official  act,  and  must 
be  done  as  well  with  due  solemnity,  as  with  an  observance  of 
every  form  proper  to  prevent  intimidation  or  surprise.  A  con- 
fession to  a  constable,  as  well  as  to  a  private  person,  must  be 
unattended  with  any  inducement  of  hope  or  fear;  and  it  must 
not  be  founded  on  a  question  calculated  to  entrap  the  prisoner: 
for  instance,  a  question  which  contains  an  assumption  of  the 
fact  of  guilt.  But  in  no  case  has  it  been  ruled,  that  such  a 
confession  must  be  preceded  by  an  admonition  to  put  the  pri- 
soner on  his  guard.  On  the  contrary,  that  was  not  deemed 
necessary  in  Rex  t>.  Jane  Richards,  5  Car.  &  P.  320,  in  which 
it  was  held  sufficient,  that  no  inducement  had  been  held  out  by 
the  constable.  Considerable  experience  in  criminal  trials  at 
one  period  of  my  life,  enables  me  to  say  that  thus  the  law  has 
been  held  in  Pennsylvania.  The  arrest  of  the  prisoner  without 
warrant,  was  undoubtedly  legal ;  but  no  advantage  was  taken 
of  the  predicament  in  which  he  stood.  Indeed,  he  had  volun- 
tarily confessed  the  perpetration  of  the  act  before  he  was  ar- 
rested; and  the  subsequent  inquiry  by  the  witness,  who  had  him 
in  charge,  had  regard  only  to  the  circumstances.  Whatever 
he  said  in  reply  to  the  question  thus  put,  may  undoubtedly  be 
given  in  evidence  to  affect  him. 

On  Friday,  November  20th,  the  evidence  being  closed,  after 
arguments  by  Mr.  Stokes,  and  Mr.  Read,  attorney  general,  for 
the  Commonwealth,  and  Mr.  Barnes  and  Mr.  Barton,  for  the 
defence,  the  jury  were  charged  as  follows,  by 

Gibson,  C.  J. — The  fact  of  killing  is  not  denied.  Two  points 
of  defence  have  been  set  up:  the  first,  that  of  insanity,  implying 
an  entire  deprivation,  on  part  of  the  prisoner,  of  the  power  of 
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self-control,  and  constituting  a  complete  defence  to  the  charge; 
the  second,  that  of  temporary  fury  induced  by  adequate  pro- 
vocation, reducing  the  offence  to  manslaughter.  The  first,  if 
sustained,  will  acquit  him  altogether;  the  second,  while  acquit- 
ting him  of  murder,  will  leave  him  guilty  of  manslaughter. 

Insanity  is  mental  or  moral;  the  latter  being  sometimes  called 
homicidal  mania,  and  properly  so.  It  is  my  purpose  to  deliver 
to  you  the  law  on  this  ground  of  defence,  and  not  to  press  upon 
your  consideration,  at  least  to  an  unusual  degree,  the  circum- 
stances of  the  present  case  on  which  the  law  acts. 

A  man  may  be  mad  on  all  subjects;  and  then,  though  he 
may  have  glimmerings  of  reason,  he  is  not  a  responsible  agent. 
This  is  general  insanity;  but  if  it  be  not  so  great  in  its  extent 
or  degree  as  to  blind  him  to  the  nature  and  consequences  of 
his  moral  duty,  it  is  no  defence  to  an  accusation  of  crime.  It 
must  be  so  great  as  entirely  to  destroy  his  perception  of  right 
and  wrong;  and  it  is  not  until  that  perception  is  thus  destroyed, 
that  he  ceases  to  be  responsible.  It  must  amount  to  delusion 
or  hallucination,  controlling  his  will,  and  making  the  commis- 
sion of  the  act,  in  his  apprehension,  a  duty  of  overruling  neces- 
sity. The  most  apt  illustration  of  the  latter,  is  the  perverted 
sense  6f  religious  obligation  which  has  caused  men  sometimes 
to  sacrifice  their  wives  and  children. 

Partial  insanity  is  confined  to  a  particular  subject,  the  man 
being  sane  on  every  other.  In  that  species  of  madness,  it  is 
plain  that  he  is  a  responsible  agent,  if  he  were  not  instigated 
by  his  madness  to  perpetrate  the  act  He  continues  to  be  a 
legitimate  subject  of  punishment,  although  he  may  have  been 
labouring  under  a  moral  obliquity  of  perception,  as  much  so 
as  if  he  were  merely  labouring  under  an  obliquity  of  vision.  A 
man  whose  mind  squints,  unless  impelled  to  crime  by  this  very 
mental  obliquity,  is  as  much  amenable  to  punishment  as  one 
whose  eye  squints.  On  this  point  there  has  been  a  mistake,  as 
melancholy  as  it  is  popular.  It  has  been  announced  by  learned 
doctors,  that  if  a  man  has  the  least  taint  of  insanity  entering 
into  his  mental  structure,  it  discharges  him  of  all  responsibility 
to  the  laws.  To  this  monstrous  error  may  be  traced  both  the 
fecundity  in  homicides  which  has  dishonoured  this  country, 

vol.  vi. — 13 
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and  the  immunity  that  has  attended  them.  The  law  is,  that 
whether  the  insanity  be  general  or  partial,  the  degree  of  it 
must  be  so  great  as  to  have  controlled  the  will  of  its  subject, 
and  to  have  taken  from  him  the  freedom  of  moral  action. 

But  there  is  a  moral  or  homicidal  insanity,  consisting  of  an 
irresistible  inclination  to  kill,  or  to  commit  some  other  particu- 
lar offence.  There  may  be  an  unseen  ligament  pressing  on  the 
mind,  drawing  it  to  consequences  which  it  sees,  but  cannot 
avoid,  and  placing  it  under  a  coercion,  which,  while  its  results 
are  clearly  perceived,  is  incapable  of  resistance.  The  doctrine 
which  acknowledges  this  mania,  is  dangerous  in  its  relations, 
aod»can  be  recognized  only  in  the  clearest  cases.  It  ought  to  be 
shown  to  have  been  habitual,  or  at  least  to  have  evinced  itself 
in  more  than  a  single  instance.  It  is  seldom  directed  against 
a  particular  individual;  but  that  it  may  be  so,  is  proved  by  the 
case  of  the. young  woman  who  was  deluded  by  an  irresistible 
impulse  to  destroy  her  child,  though  aware  of  the  heinous  na- 
ture of  the  act.  The  frequency  of  this  constitutional  malady  is 
fortunately  small,  and  it  is  better  to  confine  it  within  the  strict- 
est limits.  If  juries  were  to  allow  it  as  a  general  motive  ope- 
rating in  cases  of  this  character,  its  recognition  would  destroy 
social  order  as  well  as  personal  safety.  To  establish  it  as  a 
justification  in  any  particular  case,  it  is  necessary  either  to 
show,  by  clear  proofs,  its  contemporaneous  existence  evinced 
by  present  circumstances,  or  the  existence  of  an  habitual  ten- 
dency developed  in  previous  cases,  becoming  in  itself  a  second 
nature.  Now  what  is  the  evidence  of  mental  insanity  in  this 
particular  case? 

1.  The  prisoner's  counsel  rely  on  his  behaviour,  appearance 
and  exclamations  at  the  time  of  the  act,  or  immediately  after 
it.  According  to  one  witness,  his  conduct  was  that  of  reckless 
determination,  evincing  an  unsound  mind.  "  I  do  it,"  he  re- 
peated three  times,  it  is  said,  like  a  raving  maniac.  But  you 
must  recollect  that  to  commit  murder,  a  man  must  be  wound 
up  to  a  high  pitch  of  excitement.  None  but  a  butcher  by  trade, 
could  gp  about  it  with  circumspection  and  coolness.  The  emo- 
tion shown  by  the  prisoner  was  not  extraordinary.  He  seemed 
to  know  the  consequences  of  his  act — was  under  no  delusion — 
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and  was  self-possessed  enough  to  find  a  reason  for  the  act,  that 
reason  being  her  alleged  ill-treatment. 

2.  It  is  urged  that  the  want  of  motive  is  evidence  of  insanity. 
If  a  motive  were  to  be  necessarily  proved  by  the  common- 
wealth, it  is  shown  in  this  case  by  the  prisoner's  own  declara- 
tion; but  a  motive  need  not  always  be  shown.  It  may  be  se- 
cret, and  to  hold  every  one  mad  whose  acts  cannot  be  account- 
ed for  on  the  ordinary  principles  of  cause  and  effect,  would 
give  a  general  license.  The  law  itself  implies  malice  where 
the  homicide  is  accompanied  with  such  circumstances  as  are 
the  ordinary  symptoms  of  a  wicked,  depraved  and  malignant 
spirit — a  heart  regardless  of  social  duty  and  deliberately  bent 
upon  mischief. 

3.  But  it  is  said  that  there  is  intrinsic  evidence  of  insanity 
from  the  nature  of  the  act.  To  the  eye  of  reason  every  mur- 
derer may  seem  a  madman;  but  in  the  eye  of  the  law,  he  is 
still  responsible. 

4.  His  trip  to  Pittsburg  and  voyage  to  Germany,  it  is  con- 
tended, have  not  been  accounted  for,  except  that  he  expected 
to  get  property  in  the  latter,  but  did  not ;  and  there  is  an  equal 
obscurity  about  the  motive  of  his  setting  fire  to  his  wife's  pro- 
perty— her  barn,  I  think  it  was;  but  these  things  do  not  show 
an  insanity  connected  with  his  crime. 

The  only  circumstance  which  seems  to  point  to  a  foregone 
conclusion,  is  the  repeated  visions  he  had,  after  he  started  for 
Pittsburg,  of  his  wife  and  her  grand-daughter,  whose  tKroat 
also  he  attempted  to  cut,  standing  at  the  foot  of  his  bed.  This 
foreboding  may  tend  to  show  a  morbidness  of  mind  in  refer- 
ence to  this  particular  subject ;  but  it  is  for  you  to  say — keep- 
ing in  mind  the  fact  that  to  constitute  a  sufficient  defence  on 
this  ground,  there  must  be  an  entire  destruction  of  freedom  of 
the  will,  blinding  the  prisoner  to  the  nature  and  consequence  of 
his  moral  duty — whether  these  circumstances  raise  a  reason- 
able doubt  of  the  prisoner's  responsibility. 

To  reduce  the  offence  to  manslaughter,  it  is  necessary  that 
a  quarrel  should  have  taken  place,  and  blows  to  have  been  in- 
terchanged between  parties  in  some  measure  upon  equal  terms 
of  strength  and  condition  for  fighting;  and  this,  without  regard 
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to  the  question  who  struck  first  Yet  this  must  be  taken  with 
some  grains  of  allowance*  If  a  man  should  kill  a  woman  or  a 
child  for  a  slight  blow,  the  provocation  would  be  no  justifica- 
tion; and  I  very  much  question  whether  any  blow  inflicted  by 
a  wife  on  a  husband,  would  bring  the  killing  of  her  below  mur- 
der. Under  this  view  of  the  law,  I  have  always  doubted  Sted- 
man's  case,  in  which,  for  a  woman's  blow  on  the  face  with  an 
iron  patten,  given  to  a  soldier  in  return  for  words  of  gross  pro- 
vocation, he  gave  her  a  blow  with  the  pommel  of  his  sword  on 
her  breast,  and  then  ran  after  her  and  stabbed  her  in  the  back, 
and  the  crime  was  held  to  be  only  manslaughter.*  Where  a 
blow  is  cruel  or  unmanly,  the  provocation  will  not  excuse  it; 
and  the  same  law  exists  where  there  was  a  previous  quarrel, 
and  the  killing  was  on  the  old  grudge. 

You  will  determine  whether  there  was  provocation  in  this 
case  sufficient  to  lower  the  offence,  on  this  view  of  the  law,  to 
manslaughter.  The  behaviour  of  the  deceased  immediately 
preceding  the  struggle,  was  peaceable  and  soothing.  You  will 
recollect  that,  according  to  the  evidence,  she  put  off  getting  a 
warrant  from  time  to  time,  in  hopes  his  conduct  would  change. 
His  behaviour,  on  the  other  hand,  was  quarrelsome  to  every 
one  present  His  shirt,  which  appeared  afterwards  to  have 
been  torn,  shows  a  scuffle,  but  no  more;  and  if  done  by  her,  it 
was  more,  probably,  in  resisting  than  attacking.  You  will  keep 
in  mind  the  disparity  of  age  and  strength,  and  the  fact  that  all 
the  bruises  were  received  on  her  part,  and  received  in  self- 
protection." 

If  the  evidence  on  these  points  fail  the  prisoner,  the  conclu- 
sion of  his  guilt  will  be  inevitable,  and  it  will  be  your  duty  to 
draw  it,  however  unpleasant  it  may  be.  You  are  bound  by 
the  tremendous  sanction  of  an  oath  to  do  your  duty  by  him; 
but  you  are  bound  by  the  same  sanction,  to  do  your  duty  by 
the  commonwealth;  and  to  you  the  case  of  the  one  and  the 
other  is  committed. 

After  an  absence  of  two  hours,  the  jury  returned  to  their  box 
with  a  verdict  of  guilty  of  murder  in  the  first  degree. 

•  R.  9.  8todman,  Fort.  292, 1  Hale,  457,  1  Hawk,  c  81,  a.  84. 
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ELLICAKER'S  EXECUTORS  v.  THfe  BANK  OF  THE  UNITED  8TATE8 
AND  OTHERS,  GARNISHEES  OF  A.  P.  WILLIS. 

District  Court  for  the  City  and  County  of  Philadelphia,  June 

term,  1845. 

(1.)  Bank  stock  transferred  to  a  wife,  in  her  own  name,  after  marriage,  is  a  chose 
in  action  of  the  wife,  not  liable  to  be  taken  for  a  debt  of  the  husband  by  process  of 
foreign  attachment 

(8.)  Separate  ecu  fat.  must  be  issued  against  garnishees  not  jointly  liable. 

This  was  a  sci.  fa.  against  garnishees  in  a  foreign  attach- 
ment. The  answers  of  the  Bank  of  the  United  States,  one  of 
the  garnishees,  stated  that,  at  the  time  of  the  service  of  the 
attachment,  there  stood  upon  the  books  of  that  institution  cer- 
tain shares  of  stock,  in  the  name  of  "  Mary  Willis,  wife  of  A. 
P.  Willis."  That  after  the  service  of  the  attachment,  several 
dividends  accrued  upon  said  shares,  which  had  been  retained 
by  the  bank. 

Upon  these  answers,  a  motion  was  made  for  judgment  against 
the  bank  for  said  stock  and  moneys. 

Mr.  Brooke,  for  the  bank,  contended — 

1.  That  the  stock  was  a  chose  in  action  of  the  wife,  which 
had  not  been  converted  by  the  husband,  and  therefore  was  not 
liable  to  attachment  for  his  debt.  He  cited  Hind's  est.  5  Wh. 
138,  Timbers  v.  Katz,  6  W.  &  S.  299,  300. 

2.  That  this  being  a  joint  sci.  fa.  against  several  garnishees, 
who  were  not  jointly  liable,  no  judgment  could  be  rendered. 

Mr.  Randall  for  the  plaintiff. 

1.  The  transfer  was  after  the  marriage,  and  hence  it  was  a 
transfer  to  the  husband.  But  if  otherwise,  the  stock  was  still 
liable  to  the  attachment.  Richwine  v.  Heim,  1  Pa.  373;  Siter, 
guardian  of  Jordan,  4  R.  481;  Bissert  v.  Bissert,  7  Watts,  563. 

2.  It  has  been  the  uniform  practice  to  issue  writs  of  sci.  fa. 
in  this  manner,  and  no  objection  has  been  taken.  By  the  fifty- 
ninth  section  of  the  act  of  13th  June,  1836,  "  relating  to  the 
commencement  of  actions,"  provision  is  made  on  the  subject  of 
executions  against  garnishees,  which  will  prevent  injustice. 

The  Court,  on  both  grounds  taken  by  the  counsel  for  the 
garnishees,  refused  to  give  judgment. 
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Supreme  Court  of  Pennsylvania. — The  death  of  Mr.  Justice  Kennedy 
and  the  resignation  of  Mr.  Justice  Sergeant,  have  produced  a  material 
change  in  the  constitution  of  this  court. 

Though  confined  in  his  practice,  when  at  the  bar,  to  the  western  coun- 
ties, and  though  devoting  himself  almost  exclusively  to  the  common  law,  in 
the  strictest  sense  of  the  term,  Judge  Kennedy  was  a  learned  man  on  all 
subjects;  and  on  that  to  which  his  choice  and  his  associations  attached  him, 
Bingularly  profound  and  thorough.  More  remarkable  for  his  patience  of 
examination  than  for  his  delicacy  of  analysis,  he  was  sometimes  apt,  it  is 
true,  in  the  preparation  of  his  judicial  opinions,  to  spread  the  case  before 
him  into  a  dissertation  rather  than  to  compress  it  into  a  judgment;  but  how- 
ever injudicious  may  have  been  this  habit  in  some  instances,  it  was  of  great 
use  in  the  examination  of  those  topics,  with  the  doctrine  of  which  he  was  so 
thoroughly  imbued.  His  opinions  on  questions  connected' with  Pennsylva- 
nia titles  will  be  always  of  value,  not  only  for  the  points  they  determine, 
but  for  the  learning  they  contain.  He  died  in  Philadelphia,  on  the  28th 
day  of  August,  1846,  in  the  sixteenth  year  of  his  judicial  tenure,  and  in  the 
seventy-third  year  of  his  age. 

Judge  Sergeant's  resignation  may  in  part  be  traced,  if  the  common  story 
be  true,  to  that  ingenious  development  of  legislative  parsimony,  which  diverts 
itself  with  trying  how  much  of  a  judge's  salary  it  can  cut  away  without 
driving  off  the  judge  himself.  Significant  as  have  been  the  results  with 
which  the  experiment  has  been  heretofore  attended,  Judge  Sergeant's  re- 
signation is  the  most  significant  of  all.  Successively  Secretary  of  the  Com- 
monwealth and-  Attorney  General,  he  came  on  the  bench  with  a  practical 
acquaintance  with  the  business  relations  of  the  State,  in  the  adjustment  of 
whose  interests  he  was  to  take  so  important  a  part ;  and  to  the  actual  com- 
prehensiveness of  view  which  was  thus  induced,  he  added  a  mind  stored 
with  the  learning  of  his  profession  and  disciplined  by  its  practice.  His 
work  on  the  Constitution,  though  of  comparatively  limited  national  circula- 
tion, may  claim  the  honour,  as  the  groundwork  or  Judge  Story's  Commen- 
tary, of  bearing  an  important  influence  on  the  governmental  law  of  the 
country;  and  his  works  on  Attachments  and  on  the  Land  law  of  Pennsylva- 
nia, are  of  infinite  value  to  the  student,  and  of  semi-judicial  authority  to  the 
practitioner.  Of  his  merits  as  a  judge  we  do  not  purpose  to  treat;  and  we 
only  call  attention  to  the  subject  at  present,  for  the  purpose  of  noticing  the 
impolicy  of  that  economy  which  has  whittled  a  way  judicial  salaries  into  a 
stipend,  dishonourable  to  the  age  and  country. 

Of  the  gentlemen  who  have  been  appointed  to  the  vacancies  thus  made, 
it  would  be  out  of  place  now  to  speak  Mr.  Justice  Coulter  was  commis- 
sioned by  the  Governor  on  the  15th  of  September,  and  Mr.  Justice  Bell  on 
the  11th  of  November  last  Judge  Coulter  was  for  some  sessions  a  member  of 
the  federal  House  of  Representatives  from  one  of  the  western  districts  of  the 
State,  and  has  of  late  years  been  in  full  practice  in  the  same  district  Judge 
Bell  was  known  for  years  as  a  leading  lawyer  at  the  Chester  county  bar  j 
and  has  been  successively  a  Senator  of  Pennsylvania,  a  member  of  the  Con- 
stitutional Convention  of  1838,  and  President  Judge  of  the  fifteenth  judicial 
district 
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Futskhth  Judicial  District. — John  M.  Forster,  Esq.,  has  been 
appointed  by  the  Governor,  President  Judge  of  this  district,  to  supply  the 
vacancy  occasioned  by  the  resignation  of  Judge  Bell. 


Supreme  Court  of  New  Jersey. — On  Monday,  the  2d  of  November  last, 
Henry  W.  Green,  Esq.,  was  sworn  into  office  before  his  honour  Mr.  Justice 
Randolph,  in  open  court,  as  Chief  Justice  of  New  Jersey.  Mr.  Green  was 
a  favourite  pupil  of  the  late  Chief  Justice  Ewing,  in  whose  office  he  was 
studying  at  the  time  when  that  distinguished  and  amiable  lawyer  was  called 
to  the  bench,  and  from  whose  office  he  passed  to  that  of  Gen.  Wall,  where 
he  completed  his  clerkship,  and  was  admitted  to  the  bar  of  the  Supreme 
Court  in  November  term,  1825.  While  at  the  bar  he  was  greatly  distin- 
guished lor  the  indomitable  energy  and  perseverance  with  which  his  profes- 
sional efforts  were  prepared,  as  well  as  for  the  success  with  which  they 
were  attended.  *  The  bar  will  expect,  and  have  a  right  to  expect  much  from 
Mr.  Green's  talent  and  learning,  and  we  congratulate  them  on  the  prospect 
that  the  conservative  spirit  and  sound  common  law  learning  which  nas  ever 
marked  the  bench  of  New  Jersey,  will  be  preserved,  sustained  and  extended. 
We  cannot  take  leave  of  Chief  Justice  Hornblower,  however,  without  deep 
regret  that  a  character  so  pure,  and  judicial  qualifications  so  excellent, 
should  be  withdrawn  from  the  bench  at  their  maturity ;  and  while  we  recog- 
nize the  high  merits  of  his  successor,  we  cannot  but  regret,  aside  from  its 
personal  relations,  any  change  which  may  be  considered  as  a  fresh  precedent 
for  further  judicial  innovations. 

Sir  William  Erle,  one  of  the  justices  of  the  Common  Pleas,  has  been 
transferred  to  the  Court  of  Queen's  Bench,  in  the  room  of  the  late  Mr.  Jus- 
tice Williams;  and  Edward  Vauohan  Williams,  Esq.,  has  been  appointed 
one  of  the  justices  of  the  Court  of  Common  Pleas,  in  the  room  of  Mr.  Justice 
Erie.  Before  taking  his  seat  on  the  bench,  Mr.  Williams  took  formal  leave 
of  the  society  of  Lincoln's  Inn,  of  which  he  was  a  member.  In  the  presence 
of  a  large  assembly  of  benchers  and  barristers,  he  was  addressed  by  Lord 
Campbell,  who,  after  paying  him  some  high  compliments,  concluded  with 
these  words:  "  I  have  the  means  of  knowing  that  the  Lord  Chancellor,  the 
constitutional  adviser  of  the  Crown  on  such  an  occasion,  uninfluenced  by 
any  party  or  personal  considerations,  was  only  solicitous  to  find  the  man 
who,  from  his  accomplishments  and  his  character,  was  best  qualified  to 
perform  the  duties  of  the  office,  and  that  he  acted  upon  the  maxim — Detur 
iignioru  I  have  now  only,  according  to  an  ancient  usage,  to  present  to  you 
a  purse  containing  ten  guineas  as  a  retaining  fee,  to  plead  for  us  during  the 
fleeting  moments  that  you  are  supposed  to  practice  as  a  sergeant-at-law, 
and  earnestly  to  wish  that  you  may  long,  in  health  and  happiness,  enjoy  the 
high  office  of  a  judge,  to  which  we  know  you  will  be  an  ornament." 


Litigation  in  London. — It  seems  that  the  Court  of  Queen's  Bench  issued 
26\375  writs  of  summons  in  six  months  ending  on  May  last ;  and  in  the 
same  period  the  Court  of  Common  Pleas  12,873  and  the  Court  of  Exche- 
quer as  many  as  30,763. 

Litigation  in  Philadelphia. — The  number  of  actions  brought  in  the 
Philadelphia  District  Court,  to  September  term  of  this  year,  is  1198;  being 
greater  than  to  any  term  since  December,  1842.  The  bankrupt  act,  though 
swelling  in  its  progress  the  current  of  litigation  to  unprecedented  fulness, 
produced,  after  its  repeal,  an  ebb  equally  marked.  By  destroying  the  liabi- 
lity of  the  thousands  of  suable  debtors  who  took  advantage  of  it,  it  eflectu- 
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ally  cut  up  the  goose  who  had  been  laying  the  golden  eggs;  and  it  will  be 
yet  several  years  before  the  fresh  liabilities  which  recovering  business  has 
opened,  will  be  proportionate  to  the  amount  of  credit  given.  Dividing  the 
1198  causes  among  the  four  hundred  members  of  the  Philadelphia  bar,  how 
little  does  the  result  sustain  the  popular  estimate  of  a  lawyer's  earnings! 
Taking  even  so  unprecedented^  full  a  crop  as  the  present,  and  withdrawing 
from  the  calculation  the  four  hundred  cases  which  on  an  average  are  nipped 
off  each  term  by  discontinuances,  or  left  to  wither  in  their  original  germ  by 
neglect,  there  remain  about  two  cases  for  each  lawyer,  producing  to  him 
costs  of  three  dollars  a  piece,  and  fees  which  are  much  more  frequently 
blanks  than  prizes. 
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The  Western  Law  Journal  for  October,  is  the  first  number  of  the  fourth 
volume;  and  in  point  of  typographical  execution,  is  a  decided  improvement 
on  its  predecessors.  Of  the  three  original  opinions  published,  two  are  from 
the  Superior  Court  of  Cincinnati ;  and  the  third,  a  case  from  the  Supreme 
Court  of  Iowa,  gives  no  faint  assurance  that  the  young  and  flourishing  state 
from  which'it  emanates  is  not  about  to  enter  into  the  federal  union  without 
the  dowry  of  a  capable  judiciary. — In  a  communication  from  Illinois,  a 
homicide  trial  is  given,  which  we  venture  to  say  will  rival,  in  its  popularity, 
with  that  large  class  of  the  profession  practising  in  criminal  courts,  the  fa- 
mous case  of  the  Booms,  as  given  by  Mr.  Greenleaf  in  his  disquisition  on 
circumstantial  evidence.*  Three  brothers  named  Trailor,  were  charged 
with  murdering  a  man  named  Fisher,  who  when  last  seen  had  been  in  their 
company.  Strong  circumstantial  evidence  was  produced,  showing  the  traces 
of  a  death  struggle  in  the  spot  where  the  homicide  was  alleged  to  have  been 
committed;  and  the  case  was  fortified  by  expressions  alleged  to  have  been 
subsequently  used  by  one  of  the  brothers,  as  to  his  having  become  legatee 
of  the  deceased's  property.  The  examination  had  scarcely  finished,  before 
one  of  the  three  brothers  made  a  confession,  detailing  circumstantially  the 
whole  transaction,  showing  the  previous  combination,  and  ending  with  a 
distinct  statement  under  oath  of  the  homicide.  To  the  amazement  of  the 
whole  country,  however,  the  deceased  made  his  appearance  in  just  time 
enough  to  intercept  a  conviction ;  and  the  only  way  of  accounting  for  the 
confession  which  had  been  produced,  was  that  the  party  who  made  it,  on 
the  desperation  of  impending  conviction,  took  this  method  of  escape. 


The  Boston  Law  Reporter  for  November,  after  an  interesting  though 
somewhat  careless  report  of  a  lecture  of  Mr.  Justice  Story  on  Chief  Justice 
Parsons,  gives  an  elaborate  opinion  of  Mr.  Justice  Woodbury,  which  exhi- 
bits, like  the  preceding  judicial  efforts  of  that  learned  Judge,  all  that  ful- 
ness of  detail  and  clearness  of  statement  which  we  had  been  led  to  expect 
from  the  parliamentary  efforts  of  its  author. 


The  November  number  of  the  New  York  Legal  Observer,  opens  with  a 
communication  on  new  trials  in  criminal  cases,  in  which  the  law  is  laid  down 

*  1  Greenleaf  s  Ev.  wet.  314;  10  N.  Am.  Rev.  418. 


SPIRIT  OF  THE  LAW  PRESS.  101 

in  substance  and  almost  in  letter  the  doctrine  of  the  United  States  Circuit 
Court  of  this  district,  in  the  Cactus  case,  as  reported  in  our  last  number, 
though  without  recognition  of  its  authority,  or  reference  to  its  name. 


•  w 

An  article  hi  the  Edinburg  Review  for  October,  said  to  have  .been  writ- 
ten by  Mr.  Basil  Montague,  gives  a  series  of  professional  sketches  of  no 
little  vivacity  and  truth.    Thus:  .  "v  .."•* 

"We  believe  the  majority  of  impartial  persona,  after  duly  weig hinii  tampering  and  analy- 
nag,  will  come  to  the  conclusion  that  there  are  only  eleven  English  TawyefsVho  fairly  com- 
bine the  two  essential  requisites  of  professional  admiration  and  popular  renown :  Coke,  Hale, 
Beenera,  licit,  Hardwtek,  Mansfield,  Camden,  Blackstone,  Btowtlr>Brskine  and  Romillv. 
There  is  something  factitious  or  fugitive  about  all  the  rest,^boinjght  be  named  as  candi- 
dates. They  may  have  been  great  Judges,  like  Lords  Kenyan*  Bllenborough,  and  Tenter- 
den;  or  consummate  advocates  like  Lord  Abinger,  apg  8V  William  Follett;  but  they  took 
things  pretty  nearly  as  they  found  them,  and  therefore  leff  «no  impress  on  their  age ;  they 
contributed  nothing,  or  nothing  of  an  enduring  charac\er»to  legislation  or  legal  literature; 
they  were  not  associated  with  any  great  struggle  for  cofcetitutional  rights ;  nor  (above  all)  is 
any  Impulsive  feeling  of  admiration  or  respect  awakened  in  the  minds  of  the  greater  public 
by  the  hare  mention  of  their  names.  Now  popular  (at  least  unprofessional)  recognition  it, 
in  oar  opinion,  indispensable  to  make  a  genuine  worthy  in  the  highest  sense,  or  fairly  set  up 
an  object  of  hero-worship;  and  though  it  may  be  urged  that  a  following  generation  is  as  like- 
ly  to  err  from  ignorance  or  forgetful neas  as  a  contemporary  age  from  prejudice,  this  can  only 
apply  to  persons  whose  services  have  been  performed  In  obscurity ;  and  it  is  hardly  possible  to 
conceive  a  case  in  which  so  conspicuous  an  actor  as  a  successful  lawyer  could  be  held  entitled 
lo  a  national  tribute,  if,  to  establish  his  claim,  it  were  necessary  to  reserve  the  judgment,  or 
kindle  the  enthusiasm  of  posterity.  On  this  principle,  we  hesitated  a  little  before  we  put 
down  Lord  Stowell,  doubting  whether  the  sense  of  his  greatness  was  sufficiently  diffused; 


bat  his  continental  reputation  more  than  counterbalances  any  insensibility  (which  can  ariee 
only  from  pure  ignorance)  in  his  countrymen.  As  to  Glanville,  Bracton  and  Littleton,  they 
are  mere  abstractions  or  names  for  books.  Sir  Thomas  More's  place  is  among  scholars  and 
philanthropists,  and  Bacon  belongs  to  mankind." 

Then  again  as  to  French  judicial  impartiality: — 

"  We  believe  the  practice  ofetrennes  has  been  formally  abolished  in  France,  but  a  practice 
equally  htnmeable  exists  there.  It  is  usual  for  the  litigant,  male  or  female,  to  have  a  private 
interview  with  the  president  of  the  court  in  which  the  suit  is  pending ;  and,  on  these  occa- 
skkaa,  every  art  of  solicitation  may  be  employed.  An  English  nobleman,  not  long  ago,  ne- 
glected thia  ceremony,  and  lost  bis  cause  in  the  first  instance.  He  paid  the  expected  compli- 
ment prior  lo  the  hearing  in  the  appeal  court,  and  gained  his  cause.  We  ourselves  happened 
lo  be  present  when  a  young  and  very  pretty  woman,  who  was  suing  for  separation,  returned 
front  her  audience.  She  was  quite  radiant  at  the  result,  and  ran  in  exclaiming,  7\ntt  va  Mm; 
Uprmidcmt  etait  cMarmant pour  moi  I  There  may  be  nothing  in  such  things,  but  they  give  rise 
Is  odd  suspicions  at  the  best ;  and  justice  should  be  like  Caesar's  wife;  though,  by  the  way,  it 
is  far  from  clear  that  Cesar's  wife  was  estimated  at  her  present  value  by  her  cotemporariee. 
It  seems  that  the  practice  of  personally  soliciting  the  judge  prevailed  to  some  extent  in  Eng- 
land, in  Hale's  time;  for  a  nobleman  of  ducal  rank  was  so  incensed  at  his  refusal  to  give  a 
Private  audience,  as  to  make  formal  mention  of  it  to  the  king,  who  replied. •  Oddsfish,  manl 
verily  believe  he  would  have  used  me  no  better,  had  I  gone  to  solicit  him  for  one  of  my 


Danger  of  a  too  able  court : — 

"The  English  Court  of  Exchequer,  for  example,  has  been  for  many  years  mostly  guided  by 
two  or  three  judges  of  extraordinary  mental  vigour,  acuteness  and  learning.  The  moment  a 
point  is  slated,  it  is  turned  and  twisted,  and  placed  in  all  possible  lights;  the  moment  an 
authority  is  quoted,  it  is  criticised,  analyzed  and  compared ;  there  is  little  or  no  respect  for 
i  or  persons;  and  it  is  useless  to  show  that  Lord  Kenyon  or  Lord  Ellen  borough  said  or 
it  so  and  so,  unless  it  can  also  be  shown  that  Lord  Ellen  borough  or  Kenyon  said  or 

wjt  right.    The  judges  in  question  have  certainly  done  good  service  in  purifying  our 

jurisprudence  from  a  great  quantity  of  dross,  but  they  have  sadly  scandalised  the  old  school, 
and  made  It  very  difficult  for  any  but  a  man  of  their  own  class  of  mind  (and  such  men  are 
rare)  to  predicate  a  Judgment— in  other  words,  to  give  a  confident  opinion  to  a  client." 

VOL.  VI. — 14 
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*  'ji  practical  treatise  on  the  law  of  pennsylvania  relative  to  rft> 

*  gisterSj  Registers*  Courts,  Orphans'  Covets,  Auditors,  Executors, 

Admiiustrators,  Guardians  and  Trustkks;  with  Appendices  of  Acts 

of  AeiemHyj  Forms,  &c,  and  an  Index.    By  Samuel  Hood,  of  the  Pb> 

ladelphnt  bar,*  .Philadelphia,  1846:  Kay  &  Brothers. 

Mr.  Hood's  1book4  if  we  can  judge  from  the  sheets  which  the  publisher  has 
placed  in  our  fonds/is  destined  to  be  of  great  value  to  the  Pennsylvania 
practitioner.  When,  it 'appears  complete,  we  hope  to  have  the  opportunity 
of  giving  it  a  more  extended  notice:  at  present  we  must  be  contented  with 
announcing  it  in  advance,"  as  p/esenting,  in  an  arrangement  remarkable  for 
its  simplicity  and  its  distinctness,  the  orphans1  court  law  of  Pennsylvania,  as 
based  not  only  upon  Pennsylvania  decisions,  but  upon  the  English  common 
law  and  chancery  authorities.  One  passage,  which  is  all  our  present  limits 
will  suffer  us  to  extract,  will  serve  to  indicate  the  general  applicability  of 
the  treatise  to  the  wants  of  the  Pennsylvania  lawyer. 


<«• 


'The  proem  of  the  orphans*  court  would  teem,  in  tome  respects,  to  resemble  that  of  the 
English  ecclesiastical  eouits,  whose  proceedings  are  regulated  according  to  the  practice  of  the 
civil  and  canon  law;  or  rather  according  to  a  mixture  of  both  collected  and  new-modelled  by 
their  own  particular  usages  and  the  interpretation  of  the  courts  of  common  law.  It  was 
this  establishment  of  the  civil  law  process  in  the  ecclesiastical  courts,  that  made  a  coalition 
impracticable  between  them  and  the  national  tribunals  of  England.  The  act  of  1838  has 
renodelled  the  forms  of  proceeding  in  the  orphans'  court,  making  them  approximate  more 
nearly  to  the  common  law.  Hence,  in  the  orphans*  court  practice,  are  round  the  smCim,  nils, 
Jbri  fmcit  and  subpmna  of  the  common  law  courts,  the  petition  of  chancery,  and  the  eitmtim 
of  doctors'  commons;  and  mingled  with  them,  the  wrdtr,  rfseres  and  §ef*e*tr*tUn  derived 
through  these  equity  and  ecclesiastical  tribunals,  from  the  civil  and  canon  laws.  In  one 
respect  the  orphans'  court  may  be  said  to  be  of  a  higher  nature  than  the  court  of  chancery 
and  the  ecclesiastical  courts  of  England;  for  the  court  of  chancery,  when  proceeding  by  sob- 
poena,  is  not  a  court  of  record,  nor  are  the  ecclesiastical  tribunals,  courts  of  record.  With 
regard  to  courts  of  record,  it  is  said  that  the  truth  of  their  records  shall  be  tried  by  the  records 
themselves,  and  there  shall  be  no  averment  against  the  truth  of  the  matter  recorded:  their 
proceedings  can  only  be  removed  by  writ  of  error  or  certiorari,  and  certiorari  is  the  regular 
method  of  removing  a  record  of  the  orphans'  court  to  the  supreme  court,  and  nothing  else  can 
stay  the  proceedings  below.  The  observations  of  the  commissioners  of  the  revised  code  of 
Pennsylvania,  on  the  second  section  of  the  orphans'  court  act  of  29th  March,  1838,  throw 
much  light  on  the  nature  of  this  court,  and  the  improvements  inteoded  to  be  introduced  by 
that  act,  as  regards  the  conclusiveness  of  its  decrees." 


A  Practical  Treatise  oh  Equity  Pleadings,  with  Observations  on  the 
New  Orders  of  1841,  and  an  Appendix  containing  those  Orders. 
By  Richard  Griffiths  Welford,  Esq.,  of  the  Inner  Temple,  Barrister 
at  Law.  First  American  edition.  Published  in  the  New  Library  of  Law 
and  Equity,,  edited  by  Francis  J.  Troubat,  Esq.,  Philadelphia,  Hon.  Ellis 
Lewis,  Lancaster,  Wilson  McCandless,  Esq.,  Pittsburg.  Vol.  VI.  No.  II. 
November,  1846. 

Few  difficulties  present  themselves  to  the  student  of  a  more  trying  cha- 
racter, than  the  selection  of  proper  text  books  for  the  study  of  the  more  in- 
tricate branches  of  his  profession.  The  success  of  the  previous  selections 
of  Messrs.  Lewis,  Troubat  and  McCandless  warrant  every  confidence  in  the 
exercise  of  their  discretion;  and  it  affords  us,  therefore,  no  slight  degree  of 
satisfaction  and  relief,  to  find  a  work  on  so  complex  a  branch  of  professional 
study,  as  "  Equity  Pleading,"  recommended  to  our  notice  under  their  impri- 
matur. The  price  at  which  "  the  New  Library  of  Law  and  Equity"  is 
furnished  to  subscribers,  little  more  than  half  the  cost  of  the  works  therein 
published,  in  any  other  shape,  when  considered  in  connection  with  the  judg- 
ment heretofore  exercised  in  selections,  cannot  but  secure  for  it  an  extensive 
circulation.   The  work  is  sent  to  us  by  Kay  &  Brother,  183J  Market  street 
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©iflest  of  titats. 

CA8BB  DECIDED  lit  1845  AMD  1846  IN  MASSACHUSETTS,  NEW  YORK,  PENNSYL- 
VANIA, VIRGINIA,  NORTH  CAROLINA,  AND  SOUTH  CAROLINA. 

Appropriation  or  Payment*.— See  Bills  of  Exchange,  21. 

ARBITRAMENT  AND  AWARD. 

A  submission  to  an  award  respecting  the  title  to  land,  though  made 
according  to  the  recommendation  of  the  testator,  who  devised  it,  must  be  by 
deed  between  the  parties,  and  cannot  be  by  parol.  Cristman  v. 
5  Ire.  498. 

See  Practice,  15, 16. 


1.  A  defendant,  a  resident  of  another  state,  after  being  tried  and  con* 
vieted  in  a  court  of  special  sessions  for  an  assault  and  battery  here,  is  not 
privileged  redeundo  from  arrest  on  a  capias,  in  a  civil  suit,  for  the  same 
offence.    Lucas  v.  Albee,  1  Den.  666. 

2.  A  suitor  in  Chancery  is  privileged  from  arrest  on  bail  process,  whilst 
attending  a  reference  before  the  master,  during  vacation.  Vincent  v.  Wat' 
son,  1  Rich.  194. 

3.  Where  a  witness,  or  party  attending  a  court  of  justice,  is  arrested  by 
process  from  another  court,  either  court  may  interfere  for  his  discharge.  Id. 

* 

Articles. — See  Vendor  and  Purchaser,  1,  4, 10. 

Assault  and  Battery. — See  Arrest,  1. 

Ashonxent. — See  Contract,  1. — Mortgage,  4. — Infants,  6. 

ATTACHMENT. 

1.  A  non-resident  creditor  cannot,  under  the  attachment  laws  of  North 
Carolina,  attach  the  property  of  his  debtor  in  this  state,  where  the  latter  has 
not  abscooded  or  removed  to  avoid  the  ordinary  process  of  law.  Taylor  v. 
Buckler,  5  Jredell,  384 

2.  The  return  "  attached,"  where  the  goods  are  the  property  of  a  stranger, 
subjects  the  sheriff  to  an  action  of  trespass.  Manual  occupation,  touching, 
or  removal,  is  not  essential.    Paxton  v.  Steckel,  2  Barr,  96. 

3.  The  holder  of  a  certificate  of  deposite,  having  commenced  a  suit  by 
foreign  attachment,  surrendered  it,  and  took  new  certificates;  held,  that  the 
case  does  not  resemble  those,  where  a  note  or  security  has  been  taken  for  a 
subsisting  debt,  and  the  question  is  whether  they  were  taken  as  payment  or 
as  collateral  security ;  the  action  here  cannot  be  maintained.  Manuel  v. 
Mississippi  R.R.,2  Barr,  198. 

4.  An  attachment  in  execution  and  scire  facias  having  been  served  on 
the  original  defendant,  and  the  garnishee ;  the  jury  should  be  sworn  as  to 
the  garnishee  alone,  on  the  trial  of  the  issue,  on  the  plea  of  nulla  bona ;  for 
though  both  parties  are  required  to  be  served,  the  proceedings  are  distinct. 
McCormac  v.  Hancock,  2  Barr,  310. 

5.  On  such  an  issue,  the  original  defendant  is  a  competent  witness  for 
the  garnishee;  for  they  have  contrary  interests.    Id. 

See  Attorney,  4.— Practice,  20,  21. 
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ATTORNEY. 

1.  The  proper  course,  on  failure  to  file  a  warrant  of  attorney,  is  to  stay 
proceedings,  not  quash  the  writ    Meyer  v.  Little,  2  Barr,  177. 

2.  Where  a  general  authority  was  given  by  the  owner  and  chief  of  a 
trading  institution,  to  a  factor  residing  abroad,  as  chief  of  a  branch  house, 
on  all  matters  connected  with  the  house,  he  is  authorized  to  institute  a  suit 
in  the  individual  name  of  one  of  his  principals,  without  evidence  that  the 
property  belonged  to  the  institution.    Id.  177. 

8.  If  a  woman  gives  a  warrant  of  attorney  to  confess  judgment  on  her 
bond,  and  afterwards  marries,  judgment  may  be  entered  against  husband 
and  wife.    Eneu  v.  Clark,  2  Barr,  234. 

4.  Money  in  the  hands  of  an  attorney  at  law,  may  be  levied  on  by  attach- 
ment in  execution  under  a  judgment  against  his  client  Riley  v.  Hirst, 
2  Barr,  846. 

See  Action,  4. — Costs,  11, 12. — Criminal  Law,  7. — Husband  and  W{fe, 
9. — Practice,  5. — Principal  and  Agent,  3. — Sheriff,  5. — Slander,  5. 

AUCTIONS  AND  AUCTIONEERS. 

1.  Where  a  purchase  is  made  at  auction  of  numerous  articles  of  personal 
property,  at  one  and  the  same  time,  and  from  the  same  vendor,  the  whole 
constitutes  but  one  entire  contract,  though  the  articles  purchased  are  struck 
off  separately,  at  separate  and  distinct  prices.  Tompkins  v.  Haas,  2  Barr,  74. 

BAIL. 

1.  A  00.  sa.  issued  on  a  judgment  against  several  persons,  must  be  re- 
turned as  to  all,  before  the  bail  of  any  one  can  be  subjected.  Waugh  v. 
Hampton,  5  Ire.  241. 

2.  A  citizen  of  another  state,  sued  in  a  bailable  action  in  a  state  court  in 
New  York,  by  a  citizen  of  New  York,  upon  presenting  his  petition  to  re- 
move the  cause  to  the  Circuit  Court  of  the  United  States,  pursuant  to  an 
act  of  Congress,  need  not  put  in  special  bail,  in  the  state  court  Suydam  v. 
Smith,  1  Den.  263. 

3.  A  return  of  non  est  inventus  cannot  be  made  in  a  ca  so.,  so  as  to  fix 
the  liability  of  bail,  before  the  return-day  of  the  ca.  sa*  The  return-day  of 
process  is  the  first  day  of  the  term  succeeding  its  first  lodgment  with  the 
sheriff  After  the  liability  of  bail  has  been  fixed  by  a  return  of  non  est  in- 
ventus, they  are  allowed  ex  gratia,  till  the  return  of  process  against  them, 
to  summon  their  principal.    Ancrum  v.  Sloan,  1  Rich.  421. 

4.  Bail  for  stay  of  execution,  is  entitled  to  have  proceeds  of  sheriff's  sale 
applied  to  the  judgment  for  which  he  is  security,  in  preference  to  a  younger 
lien.    Carneghan  v.  Brewster,  2  Barr,  41. 

5.  Proceedings  cannot  be  sustained  on  an  insolvent's  bond,  after  an  order 
to  answer  for  fraudulent  insolvency,  during  the  pendency  of  the  indictment, 
there  being  an  appearance  by  defendant    Potts  v.  Fitch,  2  Barr,  178. 

6.  Where  the  bail  has  been  reduced  by  a  subsequent  order,  the  latter  is 
the  only  one  which  can  be  recognised  as  obligatory.    Id. 

7.  Special  bail  is  discharged  by  the  act  of  1842,  abolishing  imprisonment 
for  debt.     Gillespie  v.  Hewlings,  2  Barr,  492. 

8.  Where  defendant,  in  custody  of  his  bail,  after  the  passage  of  that  law, 
but  before  it  was  known,  gave  bond  to  take  the  benefit  of  the  insolvent  law,  and 
an  exoneretur  was  entered  on  the  recognisance ;  held,  no  recovery  could  be 
had  against  the  sureties;  for  the  arrest  by  the  bail  was  illegal,  and  the  bond 
could  not  legally  have  been  demanded.  Id. 

BAILMENT. 

1.  If  a  bailee  misuses  the  thing  bailed,  an  action  on  the  case  lies;  if  he 
refuses  to  deliver  the  property  bailed,  when  properly  demanded  by  the 


I 
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bailor,  an  action  of  trover  is  the  remedy.  But  trespass  vi  el  armis  de  bonis 
asportatis  will  not  lie  unless  the  property  has  been  destroyed  by  the  bailee. 
Letter  y.  Butler,  5  Ire.  212. 

2.  It  is  a  general  rule  that  a  common  carrier  is  bound  not  only  safely  to 
convey,  but  safely  to  deliver  parcels  entrusted  to  his  care ;  but  where  the 
consignee  of  certain  freight  was  a  clerk,  having  no  place  of  business  of  his 
own,  whose  name  was  not  in  the  directory,  and  who  was  unknown  to  the 
carrier,  and  could  not  be  found  upon  reasonable  inquiry,  it  was  held,  that 
the  carrier  was  discharged  from  further  responsibility  by  depositing  the 
goods  with  a  storehouse  keeper,  then  in  good  credit,  for  the  owner,  and 
taking  his  receipt  for  the  same,  according  to  the  custom  in  that  trade; 
although  the  things  were  subsequently  sold  by  the  storekeeper,  and  the  pro- 
ceeds lost  to  the  owner  by  his  failure,    Fisk  v.  Newton,  1  Den.  45. 

BANES. 

1.  A  bank,  that  receives  from  another  bank  for  collection,  a  note  endorsed 
by  the  cashier  of  that  bank,  is  bound  to  present  the  note  to  the  maker  for 
payment  at  maturity,  and  if  it  is  not  paid,  to  give  notice  of  non-payment  to 
the  bank  from  which  the  note  was  received ;  but  is  not  bound,  unless  by 
special  agreement,  to  give  such  notice  to  the  other  parties  to  the  note. 
Pkipps  v.  Millbury  Bank,  8  Met  79. 

2.  A  party  who  brings  an  action  against  a  bank  that  is  afterwards  re- 
strained by  injunction  from  further  proceeding  in  its  business,  and  whose 
property  and  effects  are  put  into  the  hands  of  receivers,  does  not,  by  proving 
Lis  claim  before  the  receivers,  but  without  receiving  a  certificate  thereof, 
or  taking  a  dividend,  bar  his  right  to  proceed  in  the  action.  Watson  v. 
Phanix  Bank,  8  Met  217. 

3.  In  a  suit  on  a  demand  due  from  the  bank,  the  plaintiff  is  entitled  to 
recover  interest  thereon,  from  the  time  of  action  brought,  although  the 
bank  is  afterwards  restrained,  by  injunction,  from  proceeding  in  its  business, 
and  its  property  is  put  into  the  hands  of  receivers.    Id. 

4  A  bank,  at  which  a  promissory  note  was  made  payable,  received  it 
from  the  holder  for  collection,  and  having  an  account  with  the  maker,  which 
was  not,  however,  good  for  the  amount,  charged  it  to  him  and  paid  it  to  the 
holder,  placing  on  it,  at  the  same  time,  a  cancelling  mark,  which,  by  its 
practice,  only  denoted  that  it  was  charged.  In  a  suit  on  the  note,  by  the 
bank  as  endorsee,  against  the  maker,  it  was  held,  that  the  plaintiff  was  the 
legal  holder  of  the  note  for  value,  and  as  such  had  a  right  to  maintain  a  suit 
upon  it  And  that  the  fact  of  its  having  been  made  for  the  accommodation 
of  an  endorser,  who  was  cashier  of  the  bank  at  which  it  was  payable,  and 
who  had  promised  the  maker  to  provide  for  it,  made  no  difference.  Water- 
vliett  Bank  v.  White,  1  Den.  608. 

See  Actions  of  Assumpsit,  6. — Bills  of  Exchange,  10. — Vendor  and 
Purchaser,  33,  35. 

BANKRUPTCY. 

1.  Though  insolvency  may  in  fact  exist  at  the  time,  yet  if  the  debtor 
honestly  believes  that  he  shall  be  able  to  go  on  in  his  business,  and  with 
such  belief  pays  a  just  debt,  without  a  design  to  give  a  preference,  such 
payment  is  not  fraudulent  under  the  2d  section  of  the  United  States  Bank- 
rupt Act  of  1841,  though  bankruptcy  should  afterwards  ensue.  Fraud  rests 
entirely  upon  the  intent  with  which  the  act  was  done;  and  the  intent  is  to ' 
be  proved  as  a  fact,  either  by  direct  evidence,  or  as  the  necessary  and  cer- 
tain consequence  of  other  facts  clearly  proved.  Jones  v.  Hoxoland  et  oZ, 
8  Met  377. 

2.  A  discharge  under  the  late  bankrupt  act  of  the  United  States,  when 
pleaded  in  bar  to  an  action  for  a  prior  indebtedness,  may  be  impeached  and 
avoided  on  account  of  preferences  among  creditors,  and  of  payments  and 
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transfers  of  property  in  contemplation  of  bankruptcy,  forbidden  by  the  2d 
section  of  the  act.    Breton  v.  Hull,  1  Den.  75. 

3.  Fraud  is  a  very  comprehensive  term,  and  I  cannot  doubt  that  it  in- 
cludes those  "unlawful  preferences,"  payments,  and  transfers  of  property* 
which  the  2d  section  of  the  statute  declares  utterly  void,  and  a  fraud  upon 
this  act    Per  Bronson,  Ch.  J.    Id. 

4.  Where,  under  the  late  bankrupt  law  of  the  United  States,  proceedings 
were  commenced,  but  before  decree  they  were  withdrawn  by  the  petitioning 
creditor,  upon  the  debtor's  agreeing  to  make  an  assignment  of  his  property 
for  the  benefit  of  all  his  creditors;  field,  that  the  assignment  being  absolute 
in  its  terms,  was  valid,  although  some  of  the  creditors  did  not  concur  in  the 
arrangement    Hastings  v.  Belknap,  1  Denio,  190. 

Quaere,  could  such  assignment  be  impeached  for  fraud  by  a  judgment 
creditor  ?    Id. 

5.  The  provision  of  the  late  bankrupt  law,  which  prevents  a  discharge 
under  the  commission  of  bankruptcy  wnen  the  debt  is  of  a  fiduciary  charac- 
ter, extends  only  to  special  trusts,  such  as  a  public  officer,  or  executor,  but 
does  not  extend  to  implied  trusts,  such  as  a  factor  or  agent  Williamson  v. 
Dickens,  5  Ire.  250. 

6.  The  bankrupt  act  has  no  operation  on  an  assignment  made  for  the 
benefit  of  creditors,  valid  by  the  previous  laws  of  Pennsylvania,  until  the 
1st  of  February,  1842.  The  words  "future  conveyances"  contained  therein, 
mean  those  made  after  the  act  went  into  operation.  Weinar  v.  Farnum, 
2  Barr,  146. 

7.  The  liability  of  a  principal  to  his  guarantee,  not  having  paid  the  mo- 
ney, is  not  discharged  by  the  bankrupt  law.  McMuUin  v.  Bank,  2  Barr,  343. 

8.  A  judgment  confessed  in  contemplation  of  bankruptcy,  between  the 
date  of  the  passage  of  the  bankrupt  act,  and  the  date  when  it  is  to  go  into 
operation,  is  not  void  as  to  creditors ;  though  it  may  prevent  the  party  con- 
fessing the  judgment  availing  himself  of  the  bankrupt  law.  Reigart  v. 
Small  2  Barr,  487. 

,   See  Practice,  17. — Principal  and  Surety,  18. 

Babtaedt. — See  Contract,  12. 

BILLS  OV  EXCHANGE  AND  PROKHSOBT  NOTES. 

1.  When  the  drawee  of  a  bill  of  exchange,  who  resides  in  New  York, 
writes  a  letter  there  to  the  drawer,  who  resides  in  Massachusetts,  accepting 
the  bill,  which  was  drawn  in  the  latter  state,  the  contract  of  acceptance  is 
made  in  New  York,  and  is  governed  by  the  law  of  that  state,  and  the  bill 
must  be  presented  to  the  acceptor  there  for  payment.  The  contract  was 
complete  when  the  letter  was  mailed  in  New  York.  Worcester  Bank  v. 
Wells  et  al,  6  Met  107. 

2.  By  the  law  of  New  York,  an  acceptance  of  a  bill  of  exchange  "written 
on  a  paper  other  than  the  bill,  shall  not  bind  the  acceptor,  except  in  favour 
of  a  person  to  whom  such  acceptance  shall  have  been  shown,  and  who,  on 
the  iaith  thereof  shall  have  received  the  bill  for  a  valuable  consideration." 
A.  drew  a  bill  on  B.  in  New  York,  and  procured  it  to  be  discounted  at  a 
bank.  B.  afterwards  wrote  a  letter  to  A.,  accepting  the  bill,  and  A.  exhibi- 
ted the  letter  to  the  officers  of  the  bank :  held,  that  the  bank  could  not 
maintain  an  action  against  B.  on  his  acceptance.    Id. 

3.  A  promise  to  accept  a  bill  of  exchange  is  a  chose  in  action  on  which 
no  one  besides  the  immediate  promisee  can  maintain  a  suit  in  his  own 
name.    Id. 

4.  An  agent,  under  a  power  of  attorney  to  perform  a  certain  act,  whether 
his  authority  is  conferred  in  express  terms,  or  by  fair  implication,  cannot 
depart  from  it ;  therefore,  where  an  agent  is  only  authorized  to  make  a  joint 
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endorsement  of  and  for  several  constituents,  on  bills  and  notes,  and  he  en- 
dorses their  names  one  under  the  other,  they  are  held  jointly,  and  not  sepa- 
rately, liable  as  endorsers*  Bank  of  United  States  v.  Beirne*  Farmers* 
Bank  v.  Beirne,  1  Grat.  284. 

5.  Where  the  endorsee  and  holder  of  a  promissory  note  endorsed  it  to  the 
plaintiff  as  collateral  security  for  a  debt  of  less  amount  due  at  a  future  day, 
and  took  the  plaintih  s  receipt  for  it,  by  which  he  agreed  to  return  it  on  pay- 
ment of  the  debt  for  which  he  took  it  as  security,  and  to  use  all  legal  means 
to  collect  it,  if  so  directed  by  the  party  who  transferred  it  to  him ;  held,  that 
the  plaintiff  could  sue  the  maker  on  the  note  before  the  debt  for  which  he 
received  it  had  become  due,  without  the  direction  of  the  party  who  trans- 
ferred it  to  him.    Bay  v.  Gunn,  1  Den.  106. 

6.  The  defendant  having  in  his  possession  a  promissory  note  payable  to  the 
plaintiife,  a  banking  corporation,  or  order,  made  by  three  persons,  two  of 
whom,  whose  names  stood  last,  had  added  the  word  "surety"  to  their  signa- 
tures, endorsed  his  own  name  on  the  back,  and  procured  it  to  be  discounted 
at  the  plaintihV  bank,  there  being  no  proof  of  the  origin  of  the  note,  held, 
that  although  among  the  makers  the  last  two  were  sureties  for  the  first,  yet 
all  the  makers  were  the  primary  debtors  of  the  plaintiff  and  the  defendant 
stood  in  the  light  of  their  surety,  and  was  therefore  entitled  to  show  in  his 
defence  that  the  plaintiffs  had,  by  an  arrangement  with  the  makers,  ex- 
tended the  time  of  payment    Bank  of  Orleans  v.  Barry,  1  Den.  116. 

Where,  in  a  suit  by  the  payee  of  a  bill  or  note,  the  paper  had  been  spe- 
I  daily  endorsed  by  the  plaintiff  to  another,  and  there  was  no  retransfer  by 

such  other  person,  but  the  endorsement  had  been  stricken  out  before  the  paper 
I  was  offered  in  evidence,  held,  that  the  plaintiff  was  entitled  to  recover,  with- 

out explaining  the  endorsements,  or  showing  that  they  were  made  to  create 
an  agency  for  the  purpose  of  collection.    Dolfus  v.  Eraser*  1  Den.  307. 

8.  The  name  of  the  payee  of  a  bill  cannot  be  endorsed  thereon  jointly 
with  that  of  other  persons  by  their  common  agent,  so  as  to  make  them  all 

1  jointly  liable  as  endorsers  upon  the  bilL    Bank  of  United  Slates  v.  Beirne 

et  a/.,  1  Grat.  539. 

9.  In  every  case  in  which  notice  of  the  nonpayment  of  a  bill  or  note  is 
dispensed  with,  there  either  must  have  been  a  fraud  on  the  world  in  making 
the  security,  or  it  would  be  a  fraud  on  the  party  who,  according  to  the  form 
of  the  instrument,  is  legally  bound,  before  him  who  insists  on  notice,  but 
where  in  reality,  and  according  to  their  actual  liabilities,  as  between  then> 
selves,  the  relation  of  the  parties  is  reversed,  and  he  who  appeared  to  be* 
primarily  liable  was  so  only  secondarily,  and  the  other  party  was  the  real 
debtor.     Runyon  v.  Lathrop,  5  Ire.  610. 

10.  Where  a  bank  receives  a  bill  of  exchange  from  the  drawer  for  collec- 
tion, it  acts  as  the  agent  of  the  drawer,  and  is  entitled  to  no  damages  if  the 
bill  be  protested ;  it  can  only  claim  expenses.  Runyon  v.  Latham,  5  Ire. 
561. 

11.  The  endorsers  of  an  accommodation  note,  for  the  benefit  of  the  drawer, 
ire  not  liable  as  co-securities.     Cathcart  v.  Gibson,  1  Rich.  10. 

12.  But  an  agreement  before  endorsing  to  be  liable  to  each  other  as  co- 
sureties, would  he  binding.    Id. 

13.  When,  after  protest,  the  second  endorsee  agreed  to  pay  half  the  note, 
and,  jointly  with  the  first,  wrote  a  letter  to  the  holder,  stating  such  agree- 
ment and  praying  indulgence,  which  was  granted,  held,  that  the  agreement 
was  without  consideration,  and  that  the  second  endorsee  was  not  bound  by 
it.    Id. 

14.  An  accommodation  endorsement  need  not  be  exclusively  for  the  bene- 
fit of  the  endorsee,  but  may  be  for  the  mutual  accommodation  of  the  drawer 
and  endorsee.    Farrar  v.  Gregg,  1  Rich.  378. 

15.  The  endorsee  of  an  Overdue  note  takes  it  subject  to  the  equities  axis- 
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ing  out  of  the  note  itself?  and  not  to  set  off  generally.  Hughes  v.  Lurge,  2 
Barr,  103. 

16.  A.  made  a  note  payable  to  B.  or  order;  C.  put  his  name  in  blank  on 
the  back  of  the  note,  and  B.  put  his  also  in  blank  under  C.'s;  A.  presented 
the  note  in  this  condition  to  a  bank,  which  discounted  it  for  him.  On  failure 
of  A.  to  pay,  the  bank  gave  notice  to  B.  and  C,  but  did  not  present  the  note 
to  C.  for  payment.  Held,  in  a  suit  by  the  bank  against  B.  as  endorser,  that 
it  was  to  be  presumed  that  C.  put  his  name  on  the  note  at  the  time  when  A. 
signed  it;  that  he  was  therefore  an  original  promiser,  and  that  B.  was  dis- 
charged by  the  omission  of  the  bank  to  present  the  note  to  0.  for  payment 
Unum  Bank  v.  WiUis,  8  Met  504. 

17.  An  insurance  company,  on  the  application  of  S.,  an  agent,  caused  US. 
for  C.  to  be  assured  on  ship  G.,"  and  S.  gave  the  company  a  promissory  note 
for  the  premium,  signed  by  himself  alone,  without  mentioning  his  agency, 
and  charged  the  premium  in  account  with  C,  and  had  it  allowed ;  S.  was 
afterwards  declared  a  bankrupt,  and  the  company  proved  their  note  as  a 
claim  against  him,  and  received  a  dividend  upon  it  Held,  that  the  company 
could  not  maintain  an  action  against  C.  to  recover  the  balance  of  the  note* 
Bedford  Com.  Ins.  Co.  v.  Covel,  8  Met  442. 

18.  An  endorser  is  liable  for  interest  on  a  bill  of  exchange  according  to 
the  law  of  the  place  on  which  it  is  drawn.  Muller  v.  Moms,  2  Barr,  65. 

19.  An  endorsee  is  not  liable  on  a  promissory  note  of  a  corporation  which 
it  could  not  lawfully  issue,  even  though  the  instrument  purported  to  be  a 
certificate  of  deposit,  which  it  was  lawful  to  issue;  for  the  properties  of  pro- 
missory notes,  which  are  forbidden,  cannot  be  given  to  lawful  instruments. 
Southern  Loan  Co.  v.  Morris,  2  Barr,  175. 

20.  An  endorser,  who  has  annexed  the  words. "  without  recourse,"  to  his 
endorsement  of  a  treasury  note,  which  had  been  paid,  and  afterwards  stolen 
and  put  into  circulation,  the  marks  of  payment  having  been  fraudulently  ob- 
literated, is  liable  to  his  endorsee;  for  these  words  merely  limit  his  respon- 
sibility by  the  law  merchant,  in  the  event  of  the  instrument  being  dis- 
honoured. United  States  treasury  notes  are  negotiable  instruments.  Fra- 
zer  v.  D'Invilliers,  2  Barr,  200. 

21.  A.  informed  B.  of  his  intention  to  draw  on  him  in  Philadelphia,  and 
remit  funds  via  Mobile,  through  T.,  B.'s  agent,  to  meet  the  draft.  B.  de- 
clined entering  into  the  operation,  and  informed  A.  the  remittance  would 
be  wholly  at  his  risk.    A.  drew  and  remitted  the  funds  to  T.  at  Mobile,  on 

'account  of  B.  T.,  who  was  himself  indebted  to  B.,  purchased  a  draft  with 
these  and  other  finds,  and  remitted  to  B.,  who  was  informed  with  what 
funds  the  purchase  had  been  made.  Held,  that  B.  cannot  apply  the  pro- 
ceeds of  the  draft  to  TVs  debt,  but  holds  it  for  A. ;  had  he  intended  to  repu- 
diate the  transaction  entirely,  he  should  have  refused  to  receive  the  money. 
Pearl  v.  Clark,  2  Barr,  250. 

22.  A  notice  dated  on  the  second  day  of  grace,  stating  a  demand  on  that 
day,  will  not  bind  an  endorser.    Etting  v.  Schuylkill  Bank,  2  Barr,  355. 

23.  An  entire  day  is  allowed  for  transmitting  a  notice  by  every  endorser, 
and  a  direct  notice  which  reaches  an  endorser  as  soon  as  he  would  have  re- 
ceived it  by  regular  transmission  through  all  the  parties,  is  sufficient,  though 
they  live  in  the  same  town;  but  a  delay  beyond  the  day  by  any  one  endorser, 
will  discharge  the  prior  parties.    Id.  355. 

24.  A  note  payable  one  day  after  date,  is  not  due,  for  the  purpose  of  com- 
mencing suit  or  issuing  execution,  on  a  judgment  entered  on  a  warrant  of 
attorney,  until  after  the  termination  of  the  day  of  payment ;  though  by  com- 
mon usage,  it  may  be  demanded  at  a  reasonable  time  on  that  day.  Taylor 
v.  Jacoby,  2  Barr,  295. 
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THE  WHISKEY  IN8UHBECTION. 


No  system  of  taxation  was  ever  devised  more  odious  upon 
principle  to  the  English  nation,  than  the  Excise  laws ;  and  cer- 
tainly with  equal  truth  it  may  be  said,  that  since  their  introduc- 
tion, none  have  contributed  more  largely  to  swell  its  frequently 
exhausted  coffers,  or  practically,  to  have  more  steadily  ad- 
vanced in  public  favour.  So  constant  have  been  the  complaipts 
made  against  their  rigorous  and  inquisitorial  measures,  so  in- 
consistent with  the  common  law,  and  so  anomalous  to  English 
freedom  have  they  been  considered,  that  we  are  almost  inclined 
to  seek  for  their  origin,  in  what  are  sometimes  mis-called  the 
darker  ages ;  and  yet,  strange  as  it  may  appear,  the  Excise  was 
the  first  fruits  of  a  Parliament  which  contributed  perhaps  more 
largely  than  any  which  ever  sat  in  England,  to  establish  the 
liberty  of  the  country  upon  a  firm  and  solid  basis.  On  the 
long  list  of  grievances  against  the  proscribed  king,  we  search 
for  it  in  vain ;  it  formed  no  part  of  his  revenue.  So  strong  was 
the  prejudice  against  it,  that  the  very  rumours  of  its  introduc- 
tion in  1642,  by  the  House  of  Commons,  was  declared  by  that 
body  to  be  false  and  scandalous,  and  their  authors  threatened 
with  condign  punishment ;  while  the  following  year  we  find  the 
44  Long  Parliament,'9  as  the  first  practical  illustration  of  its  bor- 
rowed Dutch  republicanism,  introducing  it  to  the  nation  as  the 
law  of  the  land,  though  urging  to  do  them  justice,  necessity  as 
their  only  plea,  and  most  solemnly  protesting  that  at  the  end  of 
the  war  it  should  be  abolished.  The  end  of  the  war  came,  but  the 
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Excise  was  found  too  productive  a  source  of  revenue  to  be  re- 
linquished; and  only  a  few  years  afterwards,  the  Parliament, 
,  still  smarting,  as  one  would  suppose,  under  the  false  and  scan- 
dalous charges  which  had  so  lately  been  made  against  it,  for- 
got the  condign  punishment  with  which  it  threatened  their  au- 
thors, and  wisely,  though  somewhat  inconsistently,  declared 
that  "  the  impost  of  Excise  was  the  most  easy  and  indifferent 
levy  that  could  be  laid  upon  the  people."  Since  then,  keeping 
pace  with  the  increasing  demands  upon  the  public  purse,  it  has 
continued  progressively  to  gain  ground,  until  almost  every 
thing  that  ministers  to  the  wants  of  man  has  been  swept  into 
its  voracious  maw.  Nearly  half  the  entire  public  revenue  of 
the  kingdom  is  now  furnished  by  the  Excise.*  Long  habit  has 
rendered  the  nation  callous  to  its  inquisitorial  provisions.  The/ 
spirit  which  inspired  the  great  lexicographer  to  qualify  the 
word  with  the  epithet  of  " hateful"  seems  gradually  to  be  sub- 
siding, or  perhaps  already  has  been  driven  into  the  lumber* 
room  of  obsolete  ideas,  and  the  fashion  of  the  day,  a  reason 
perhaps  not  the  most  philosophical,  but  withal,  none  the  less 
true,  sets  strongly  on  both  sides  of  the  Atlantic  in  favour  of 
direct  taxation,  in  spite  of  its  train  of  attendant  evils. 

The  history  of  Excise  in  the  United  States,  bears  a  strong  re- 
semblance to  that  of  the  English  law.  The  same  causes  brought 
about  its  introduction  here,  which  operated  in  England.  Trea- 
suries exhausted  in  the  prosecution  of  wars  regarded  by  both 
nations  as  holy,  ushered  it  into  existence  in  both  countries,  and 
by  either  people,  the  same  determined  opposition  characterized 
its  birth  and  progress. 

Deriving  from  that  country  "  whose  language  is  our  own 
language,  and  whose  laws  are  the  substratum  of  our  laws," 
those  peculiar  prejudices  against  an  Excise  which  we  have  seen 
existed  among  its  people,  we  could  hardly  suppose  that  a  simi- 
lar law  in  the  United  States  would  meet  with  a  more  favour- 
able reception. 

Fifty  years  have  now  elapsed  since  the  Whiskey  Insurrec- 
tion of  1793  took  place ;  most  of  the  actors  in  it  have  been 

*  M'CuDoch's  Dictionary  of  Commerce,  p.  666. 
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swept  from  the  stage  of  life,  and  the  angry  feelings  which  ani- 
mated the  two  great  political  parties  which  then  divided  the 
country,  have  subsided.  Occupying  this  vantage  ground*  and 
calmly  looking  back  upon  these  scenes,  it  may  seem  difficult 
for  us  to  understand,  admitting,  to  the  fullest  extent,  the  un- 
popularity of  the  law,  the  determined  resistance  to  the  "  Ex- 
cise Act,"  which  was  then  made ;  a  resistance  which  was  only 
quelled  by  the  marching  of  an  army  of  twenty  thousand 
men  to  the  scene  of  disturbance,  and  the  expenditure  of  a  sum 
much  exceeding  a  million  of  dollars.  Yet  such  was  the  char- 
acter of  this  rebellion,  serious  or  absurd  as  it  has  variously 
been  called,  and  such  the  means  resorted  to,  by  the  wisdom  of 
government,  to  quell  it 

It  is  far  more  to  the  party  prejudices  and  political  feelings 
which  prevailed  at  that  period,  than  to  the  unpopularity  of  the 
law,  that  we  are  to  look  for  the  causes  of  this  unfortunate  affair. 
A  time  more  unpropitious  for  -levying  an  Excise  could  hardly 
be  imagined,  than  the  period  at  which  Congress  passed  this 
law.  A  few  years  only  bad  elapsed  'since  a  war,  the  first 
spark  of  which  was  kindled  by  taxation,  had  been  brought  to  a 
successful  close.  The  shackles  of  a  tyrannous  government 
were  shaken  off;  the  struggle 'bad  been  long,  and  the  natural 
consequence  was  a  total  estrangement.  A  deep-seated  hatred 
to  every  thing  English  pervaded  the  mass  of  the  people. 
Taxation  in  any  shape  was  odious.  The  crude  notions  of  li- 
berty then  entertained,  revolted  at  the  idea  of  power  residing 
anywhere,  but  in  the  people  themselves ;  and  every  measure 
of  the  new  government  was  jealously  watched,  as  some  new 
mode  for  riveting  its  chains.  From  taxation  to  a  standing 
army,  the  step  seemed  almost  inevitable.* 

•  A  great  debt,  will  require  great  taxes ;  great  taxes,  many  tax-gatherers  and 
oner  officers ;  and  aD  officers  are  auxiliaries  of  power.  Heavy  taxes  may  produce 
discontents,  these  may  threaten  resistance,  and  in  proportion  to  their  danger,  will 
be  the  pretence  for  a  standing  army  to  repel  it  A  standing  army,  in  its  turn,  will 
increase  the  moral  force  of  the  government,  by  means  of  its  appointments ;  and  give 
it  physical  force,  by  means  of  the  sword. — [Rules  for  changing  a  limited  republi- 
can government  into  on  unlimited  hereditary  cue*    National  Gazette,  1 792.] 
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The  Constitution  was  hardly  adopted  before  Government 
was  assailed  by  the  most  violent  attacks.  An  exhausted 
treasury  demanded  replenishing;  public  and  domestic  credit 
must  be  sustained.  Secretary  Hamilton  brought  forward  bis 
measures  for  relief.  The  funding  system,  the  assumption  of 
the  State  debts,  and  the  Excise  Act,  were  adopted  by  Con- 
gress ;  and  against  these  measures  opposition  began  at  once 
to  hurl  its  bolts.  The  two  great  parties,  Federalist,  and 
Anti-federalist,  were  formed, — the  one  eager  to  sustain  the 
Government,  and  trusting  blindly  to  the  great  and  good  man 
who  was  at  its  helm,  the  other,  distrustful  of  the  power  al- 
ready surrendered  to  the  Executive  by  the  Constitution,  and 
striving  in  every  way  to  paralyze. its  arm.  Borne,  too,  across 
the  Atlantic  from  the  warring  and  chaotic  elements  of  Re- 
publican France,  came  a  wild  and  unnatural  shout,  which 
found  an  echo  in  many  a  bosom  here.  Citizen  Genet  and 
his  Jacobin  clubs,  poured  forth  their  mandates  from  their  se- 
dition shops!  Political  empiricism  was  rife  throughout  the 
land.  State  quacks,  dreamy  abstractionists*  men  who  had 
not  grown  with  the  growth,  nor  strengthened  with  the  strength 
of  the  land ;  whose  ideas  of  liberty  grovelled  only  in  unre- 
strained license,  circulated  in  every  direction  their  infectious 
poisons,  holding  out,  in  the  nervous  language  of  an  able  writer, 
"  inducements  to  disturbance  on  the  promise  of  improvement, 
exciting  men  to  what  thgy  ought  not  to  do,  by  informing  them 
of  what  they  can  do,  and  preaching  rights  to  promote  wrongs." 

It  was  this  spirit,  acting  upon  ignorance  and  prejudice,  and 
fostered  by  suspicions  and  jealousies,  and  unfounded  accusa- 
tions of  the  whole  government,  which  caused  the  violent 
opposition  to  the  Excise  Act,  and  for  many  reasons,  the 
western  counties  of  Pennsylvania,  became  the  stronghold  of 
resistance.  A  population,  composed  chiefly  of  foreigners,  and 
thinly  scattered  over  a  frontier  country,  was  naturally  little  dis- 
posed to  submit  to  any  law,  least  of  all,  one  which  they  were 
persuaded  fell  heavily  and  unequally  upon  almost  their  only 
means  of  subsistence.  Distilling  whiskey  had  formed  the 
only  occupation  of  the  inhabitants,  of  this  part  of  the  country, 
since  the  settlement  of  the  province.    Notwithstanding  an  Ex- 
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cise  which  was  levied  by  the  Legislature  of  the  State,  so  early 
as  1756,  and  which  appears  to  have  supplied,  without  resis* 
tance  upon  the  part  of  the  people,  the  wants  of  the  provincial 
government,  distilling  rapidly  increased.  During  the  Revo* 
lotionary  war,  the  demand  for  domestic  distilled  spirits  for  the 
use  of  the  army,  was  so  great,  that  numerous  additional  still- 
houses  were  erected*  The  immense  quantities  of  grain  manu- 
factured into  whiskey,  caused  fears  for  a  time  to  be  entertained 
of  a  dearth  of  bread  and  forage  for  the  army.  A  considerable 
revenue  was  collected  from  the  Excise,  but  the  law  seems  to 
have  been  carelessly  and  negligently  executed ;  and  this  fea- 
ture operated  unfavourably  upon  the  rigid  enforcement  of  the 
law  of  the  Federal  government. 

The  Excise  Act  met  with  opposition  from  its  passage* 
Meetings  in  various  places  were  held,  presided  over  by  per- 
sons whose  position  and  character  gave  them  great  influence ; 
resolutions  adopted,  proscribing  the  officers  of  revenue,  and 
passing  censure  not  only  upon  the  law,  but  upon  the  general 
conduct  of  Government,  and  the  character  of  its  measures. 
Open  acts  of  violence  were  soon  committed,  which  prevented 
entirely  the  execution  of  the  law.  With  the  lenient  spirit  which 
characterized  the  conduct  of  Government  throughout  this  un- 
fortunate affair,  coercive  measures  were  forborne,  and  the  law 
remained  almost  a  dead  letter  till  the  fall  of  1791,  when  it 
came  under  the  revision  of  Congress,  and  material  amend- 
ments, which  it  was  hoped  would  obviate  all  difficulties,  were 
made.  The  hope,  however,  was  not  realized.  In  August, 
1792,  the  meeting  "of  sundry  inhabitants  of  the  Western 
Counties  of  Pennsylvania"  was  held  at  Pittsburg.  This  as* 
semblage  was  presided  over  by  Col.  John  Canon,  a  man  of 
conspicuous  standing  in  the  district ;  the  secretary  was  Albert 
Gallatin,  then  a  prominent  member  of  the  State  Legislature; 
Robert  Smilie,  another  member  of  the  Legislature ;  Edward 
Cook,  an  Associate  Judge;  Col.  James  Marshall,  the  Rev. 
David  PhiHips,  Daniel  Bradford,  and  other  person*  of  note  of 
influence  were  present,  and  took  an  active  part  It  was  called 
together  for  the  purpose  of  discussing  the  "  Excise  law."  The 
well  known  resolutions  reported  by  Messrs.  Bradford,  Mar* 
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shall,  Gallatin,  Lisle  and  Phillips,  the  committee  appointed  by 
the  meeting  to  draft  them,*  startled  the  Government,  and  de- 
termined it  at  once  to  adopt  decisive  measures.  Here  was 
an  opportunity  of  enforcing  the  outraged  laws,  and  of  visiting 
their  penalties  upon  those  who  were  the  real  leaders  in  their 
infraction.  The  subject  was  brought  to  the  notice  of  the 
President,  who  immediately  laid  the  resolutions  before  the 
Attorney  General,  Mr.  Randolph,  instructing  him  to  inquire 
whether  an  indictable  offence  had  not  been  committed  by  the 
persons  who  were  assembled  at  Pittsburg,  and  of  what 
character,  with  a  view  to  proceedings  in  the  Circuit  Court. 

That  the  violent  and  inflammatory  language  used  at  this 
meeting,  emanating  from  men  whose  position,  both  social 
and  political,  made  their  conduct  and  language  almost  au- 
thoritative among  the  ignorant  people  who  surrounded  them, 
was  calculated  to  produce  the  most  pernicious  effects,  the 
subsequent  stages  of  the  rebellion  clearly  show.  Had  this 
been  the  first  meeting  held  against  the  law,  its  proceedings 
would  have  furnished  matter  for  grave  comment,  but  when 

*  The  preamble  to  the  resolution*  adopted  at  this  meeting,  suggest  that  a  tax 
on  spirituous  liquors  ia  unjust  in  itself  and  oppressive  upon  the  poor — that  internal 
taxes  upon  consumption  must,  in  the  end,  destroy  the  liberties  of  every  country  in 
which  they  are  introduced — that  the  law  in  question,  from  certain  local  circum- 
stance* which  are  specified,  would  bring  immediate  distress  and  ruin  upon  the 
Western  country ;  and  concludes  with  the  sentiment,  that  they  think  it  their  duty 
to  persist  in  remonstrances  to  Congress,  and  in  every  other  legal  measure  that 
may  obstruct  the  operation  of  the  law.  The  resolutions  then  proceed,  first,  to  ap- 
point a  committee  to  prepare  and  cause  to  be  presented  to  Congress,  an  address, 
stating  objections  to  the  law,  and  praying  for  its  repeal ;  secondly,  to  appoint  com- 
mittees of  correspondence  for  Washington,  Fayette  and  Alleghany,  charged  to 
correspond  together,  and  with  such  committee  as  should  be  appointed  for  the  same 
purpose  in  the  county  of  Westmoreland,  or  with  any  committees  of  a  similar  na- 
ture, that  might  be  appointed  in  other  parts  of  the  United  States ;  and  also,  if  found 
necessary,  to  call  together  either  general  meetings  of  the  people  in  their  respective 
counties,  or  conferences  of  the  several  committees ;  and  lastly,  to  declare  that  they 
will  in  future  consider  those  who  hold  offices  for  the  collection  of  the  duty,  as  un- 
worthy of  their  friendship,  that  they  will  have  no  intercourse  nor  dealings  with 
them,  will  withdraw  from  them  every  assistance,  withold  all  the  comforts  of  Ufe 
which  depend  on  those  duties  that  as  men  and  fellow  citizens  we  owe  to  each 
other,  and  will  upon  all  occasions  treat  them  with  contempt ;  earnestly  recom- 
mending it  to  the  people  at  large  to  follow  the  same  line  of  conduct  towards  them. 
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the  disturbed  state  of  the  country,  the  open  acts  of  violence 
which  were  constantly  recurring,  and  the  lawless  character 
of  the  people,  are  taken  into  consideration,  it  becomes  a  se- 
rious question,  whether  it  did  not  form  an  act  of  the  drama, 
and  the  conduct  of  those  who  took  part  in  it,  must  be  regar- 
ded as  criminal  as  that  of  the  unfortunate  men  who  were 
afterwards  implicated  in  what  were  considered  the  overt  acts 
of  the  treason.  The  clear  import  of  the  language  of  the  reso- 
lutions, distinctly  seen  through  the  flimsy  and  absurd  attempt 
to  cover  it  with  a  legal  cloak,  was  a  call  upon  the  people  to 
resist  the  law.*  How  could  its  ministers  be  treated  with  ig- 
nominy and  contempt,  without  its  operation  being  prevented  f 
How  could  its  execution  be  legally  obstructed?  Surely  if 
words  have  any  meaning  at  all,  the  whole  scope  and  intention 
of  these  resolutions  was  to  intimidate  and  awe  the  government 
into  a  repeal  of  the  obnoxious  act.  The  scenes  of  violence 
and  bloodshed,  which  succeeded  this  criminal  manifesto,  the 
overt  acts,  which  led  to  the  conviction  of  treason  of  the  un- 
fortunate and  misguided  men  who  were  implicated  in  them, 
were  the  natural  and  necessary  consequences  of  the  treason- 
able and  dangerous  sentiments  put  forth  in  this  paper,  and 
indeed  seem  so  closely  to  be  connected  with  them,  that  it  is  al- 
most impossible  to  separate  them.  The  torch  was  placed  in  their 
bands ;  unfortunately  for  them,  they  applied  it,  and  as  is  usual 
in  these  cases,  the  really  guilty  parties  who  lighted  the  flame 
skulked  off,  unpunished.  Had  these  men  assembled  at  Pitts- 
burg armed  and  arrayed,  more  guerrino  arraiati,  for  the  pur- 
pose of  preventing  the  execution  of  an  act  of  Congress  by 
force  and  intimidation,  or  with  a  treasonable  design,  that 
would  of  itself,  says  Judge  Paiterson,f  have  been  High 
Treason.    We  are  at  a  loss  to  see  how  the  proceedings  at 

•  "  The  idea  of  punning  legal  measures  to  obstruct  the  operation  of  a  law!* 
sajs  General  Hamilton  in  his  report  to  the  President  on  the  subject  of  the  Insur- 
rection, "  needs  little  comment  Legal  measures  maj  be  pursued  to  procure  the 
repeal  of  a  law,  but  to  obstruct  its  operation  presents  a  contradiction  in  terms. 
The  operation,  or  what  is  the  same  thing,  the  execution  of  a  law  cannot  be  ob- 
structed after  it  has  been  constitutionally  enacted,  without  illegality  and  crime." 

f  U.  8.  v.  Mitchell,  2  DaJl.  848. 
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Braddock's  fields  and  Couche's  fort,  which  were  declared  in 
the  cases  of  Vigol  and  Mitchell*  to  be  treasonable,  differed 
from  the  meeting  at  Pittsburg,  except  that  the  conspirators, 
in  the  latter  instance,  do  not  appear  to  have  been  armed. 
The  quo  animo  was  undoubtedly  the  same,  and  whether  the 
treasonable  purpose  was  to  be  reached  by  force  and  violence, 
as  in  the  one  case,  or  by  intimidation  and  terror,  as  in  the 
other,  the  treason  seems  to  be  equally  consummate. 

We  are  no  admirers  of  constructive  treason,  but  once  leav- 
ing the  narrow  path  marked  out  by  the  strict  letter  of  the 
law,  a  departure  which  must  be  made  so  long  as  the  law  of 
treason  is  upon  the  statute  book,  and  justice  is  attempted  to  be 
administered,  and  a  host  of  cases  at  once  arise  which  cannot 
be  confined  within  general  principles,  or  Procrustes-like  lop- 
ped off  to  meet  decided  cases;  they  must  depend  upon  their  own 
circumstances.  If  the  construction  is  to  be  strained,  let  it  be 
strained  at  least  to  mete  out  to  all  the  guilty  parties  the  full 
measure  of  their  guilt.  The  law  of  treason  teems  with  incon- 
sistencies and  contradictions ;  and  this  evil  will  continue,  just 
so  long  as  learned  judges  cramp  the  circumstances  which  vary 
the  character  of  almost  every  case  submitted  to  them,  to  adapt 
it  to  the  general  maxims  which  elementary  writers  endeavour 
to  lay  down, — maxims  which,  in  many  cases,  if  traced  to  their 
original  sources,  will  be  found  to  be  based  upon  decisions, 
grossly  violating  all  natural  right  and  all  reasonable  inter- 
pretation of  the  law.f 

It  would  be  trangressing  upon  the  patience  of  our  readers, 
as  well  as  travelling  beyond  the  limits  assigned  to  this  paper, 
to  attempt  anything  like  an  examination  of  this  subject  But 
few  cases  have  arisen  under  the  law  of  treason,  since  the 
adoption  of  the  Constitution.  Its  framers  regarding  the  evils 
which  had  long  existed  in  England,  from  the  great  latitude 

•  3  DalL  346-8. 

f  M  It  is  rather  an  unfortunate  circumstance,"  says  Mr.  Hallam,  (Constitutional 
History,  3d  vol  432,)  M  that  precedents,  which,  from  the  character  of  the  times 
when  they  occurred,  would  lose  at  present  all  respect,  having  been  transferred  into 
text  books,  and  forming  perhaps  the  sole  basis  of  subsequent  decisions,  are  still,  in 
not  a  few  instances,  the  invisible  foundation  of  our  law*" 


THE  WHlSKftT  IHST7RRKCT10V.  117 

•  *  •  *  *      * 

given  to  constructive  treason,  doubtless  intended  to  narrow 
its  interpretation,  when  they  said,  "that  treason  against  the 
United  States,  should  consist  only  in  levying  war  against  them, 
or  in  adhering  to  their  enemies,  giving  them  aid  and  comfort." 
With  due  submission,  to  have  attained  that  purpose,  they 
should  have  said  what  "  levying  war"  means.  It  would  have 
settled  a  question  which  has  been  a  stumbling-block  time  out 
of  mind  with  elementary  writers  and  learned  judges,  and 
would  have  been  the  only  mode  of  controlling  a  discretionary 
power,  which  must,  as  the  law  now  stands,  be  entrusted  to  the 
judiciary.  The  various  acts  which  would  be  considered  as 
coming  within  the  term,  might  possibly  be  settled  by  a  codrse 
of  decisions,  but  until  that  is  done,  and  the  time  is  far  distant, 
there  is  a  wide  field  for  judicial  ingenuity  to  rove  in.  It  does 
not  appear  that  the  adoption  of  English  precedents  has  ren- 
dered the  subject  any  clearer.  Coke  says,  "that  an  actual 
rebellion  or  insurrection  is  a  levying  of  war,"  but  neither 
Coke,  Hale,  Foster  or  Blackstone,  whose  principles  have  been 
invoked  by  the  Supreme  Court  of  the  United  States,  furnish 
us,  admits  C.  J.  Marshall,*  with  any  precise  information  which 
would  enable  us  to  decide  with  clearness,  whether  persons 
not  in  arms,  but  taking  part  in  a  rebellion,  could  be  said  to 
levy  war,  independent  of  that  doctrine  which  attaches  to  the 
accessary  the  guilt  of  the  principal.  The  judges  who  have 
reviewed  the  law  in  the  several  cases  which  have  come  before 
the  Supreme  Court,  condemned  to  the  inexorable  law  of  "  stare 
decisis"  or  forced  at  least  to  appear  to  abide  by  it,  seem  to 
have  adopted  the  course  of  elaborately  commenting  upon  the 
whole  list  of  elementary  writers,  and  ingeniously  drawing 
their  own  conclusions,  which  perhaps,  under  all  circumstances, 
there  being  as  strong  an  array  of  authorities  upou  one  side  as 
upon  the  other,  is  the  best  compromise  that  could  be  made. 

.Without  going  farther  than  the  Whiskey  Insurrection,  the 
law  laid  down  by  Judge  Patterson,  in  the  case  of  United 
Slates  tj.  Mitchell,f  "  that  if  the  general  object  of  the  insur- 
rection was  to  suppress  the  excise  offices,  and  to  prevent  the 

•  4  Cnncfa,  470.  f  »  DtD.  848. 
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execution  of  an  act  of  Congress  by  force  and  intimidation,  the 
offence,  in  legal  estimation,  was  High  Treason ;  that  it  was  an 
usurpation  of  the  authority  of  Government;  that  it  was  High 
Treason  by  levying  of  war.  And  that  the  bare  attendance,  arm- 
ed, at  Braddock's  field,  would  of  itself  amount  to  Treason,  if 
his  design  was  treasonable."  And  in  the  same  case,  the  very 
ingenious  manner,  by  which,  to  adapt  the  law  to  a  defect  in 
the  testimony,  two  very  distinct  acts  are  dove-tailed  into  one, 
are  pregnant  illustrations  of  direct  departure  from  all  English 
precedents,  and  judicial  extension  of  the  spirit  of  a  law  which 
the  Constitution  of  the  land  intended  to  limit  and  control. 

We  have  been  led  to  these  remarks  in  connection  with  the 
proceedings  of  the  Pittsburg  meeting,  to  show  the  very  uncer- 
tain state  of  the  law  of  treason.  Whether  the  resolutions 
were  of  an  indictable  character  was  a  question  involved  in 
no  little  doubt,*  and  his'doubts  determined  the  Attorney  Gener- 
al to  abandon  the  prosecutions.  We  cannot  help  thinking,  bow- 
ever,  that  had  the  law  then  been  held,  which  was  afterwards 
declared  by  J.  Patterson  in  the  case  to  which  we  have  just 

•  The  frequency  of  seditious  meeting!,  and  the  violent  and  pointed  attacks  made 
upon  the  English  Government  during  the  French  Revolution,  by  lectoral  and  po- 
litical conventicles,  which,  in  imitation  of  the  Jacobin  Clubs,  abounded  throughout 
tiie  country,  called  for  preventive  measures.  Difficulties  arose  as  to  the  construc- 
tion of  the  law  of  treason.  While  it  had  been  distinctly  laid  down  in  Lord  G. 
Gordon's  case,  (State  Trials,  zzL  649,)  that  an  attempt  by  intimidation  and  violence 
to  force  the  repeal  of  a  law,  is  High  Treason,  the  judges  had  not  ventured  to  de- 
clare, that  a  mere  conspiracy  and  consultation  to  raise  a  force  for  that  purpose, 
would  amount  to  that  oflence.  Mr.  Pitt's  famous  bill,  the  rock  upon  which  his 
popularity  finally  split,  and  which  only  after  the  most  violent  opposition  became  a 
law,  provided  that  all  assemblies  exceeding  fifty  in  number,  convened  with  the 
view  or  the  pretext  of  considering  grievances,  or  procuring  an  alteration  in  Church 
or  State,  should  be  declared  unlawful,  unless  the  assembly  were  collected  by  a  pub- 
lic advertisement,  signed  by  seven  resident  householders,  and  a  true  copy  of  it 
subscribed  by  them  left  with  the  publisher,  to  be  subject  to  the  inspection  of  any 
magistrate,  dtc  The  statutes  of  36  and  57  Geo.  III.,  determined  the  intention  to 
levy  war,  in  order  to  put  any  force  upon,  or  to  intimidate  either  house  of  Parlia- 
ment, manifested  by  any  overt  act,  to  be  treason,  and  so  far  have  undoubtedly  ex- 
tended the  scope  of  the  law.  In  the  present  state  of  the  law  upon  this  subject,  it 
Is  generally  more  advantageous  for  the  Government  to  treat  the  offence  as  felony 
than  as  treason ;  the  riot  act  of  George  I.  making  the  punishment  of  tumultuous 
risings,,  attended  with  violence,  a  capital  offence. 
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referred,  and  the  wide  departure  from  English  decisions  been 
known,  that  Mr.  Randolph  would  hare  made  at  least  the  at- 
tempt, and  from  the  spirit  which  then  prevailed  throughout  the 
country  against  the  insurgents,  a  sacrifice  in  all  probability 
would  have  been  offered  to  the  offended  laws  of  the  real  fo- 
menters  of  the  rebellion. 

A  brief  outline  of  what  followed  can  only  be  given.  The 
unsuccessful  issue  of  the  prosecutions  already  commenced,  and 
die  continued  moderation  of  Government,  seemed  to  increase 
the  opposition  to  the  law.  In  April,  1703,  a  riot  took  place  in 
Fayette  county.  Warrants  were  issued  for  apprehending 
some  of  the  insurgents  and  delivered  to  the  sheriff  of  the  coun- 
ty, who  refused  to  execute  them.  Constant  meetings  to  ce- 
ment and  extend  the  combinations  against  the  law,  resistance 
to  the  officers  of  revenue,  and  outrages  upon  the  persons  and 
property  of  all  who  were  disposed  to  submit,  were  of  constant 
recurrence. 

In  the  session  of  Congress  which  began  in  December,  1793, 
a  bill  for  making  further  amendments  in  the  law  was  introdu- 
ced, and  in  the  month  of  June  following  became  a  law. 
Still  the  opposition  continued,  and  having  tried  conciliatory 
means  in  vain,  Government  now  determined  to  use  more  vigor- 
ous measures.  Indictments  were  fouqd  against. a  number  of 
the  rioters,  and  process  was  issued  against  them.  The  mar- 
shal of  the  district,  in  endeavouring  to  execute  the  writs 
placed  in  his  hands,  was  waylaid  and  fired  upon.  Shortly 
afterwards  the  house  of  the  inspector  of  revenue  was  attacked 
by  a  body  of  one  hundred  men,  armed  with  guns  and  other 
weapons.  Applications  for  assistance  was  made  to  the 
judges,  generals  of  militia,  and  sheriff  for  protection,  but  the 
country  was  declared  to  be  in  a  too  disturbed  condition,  and  no 
aid  was  furnished.  The  attack  was  renewed  upon  the  house  of 
the  inspector — a  conflict,  in  which  several  were  killed  and 
wounded  on  both  sides,  ensued ;  the  marshal  was  finally  taken 
prisoner  by  the  insurgents,  and  escaped  only  with  his  life  by  a 
solemn  promise  that  he  would  serve  no  more  process  on  that 
side  of  the  Alleghany  mountains. 

The  President's  proclamation ;  the  ineffectual  attempt  to  re- 
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store  order  through  the  intervention  of  commissioners;  the 
final  marching  of  the  army,  and  the  bloodless  character  of  the 
campaign,  and  its  happy  results,  are  well  known* 

Thb  alacrity  with  which  the  people  came  forward  at  the 
call  of  the  Executive  to  sustain  the  laws,  is  proof  enough  that 
even  at  that  early  period  of  the  history  of  our  government,  and 
in  those  stormy  times  the  right  spirit  was  at  work.  Whether 
the  English  principles  of  the  Federal  party,  or  the  French 
principles  of  the  Democratic  party,  contributed  most  largely 
to  foster  and  sustain  the  spirit  which  now  prevails  as  to  our 
government,  we  will  not  pretend  to  say,  although  we  have 
of  course  our  prejudices.  It  is  enough  for  us  to  know,  and 
trustfully,  in  all  future  emergencies,  to  be  guided  by  that  know- 
ledge, that  the  victory  of  the  Government  in  this  instance 
was  mainly  owing  to  the  deep-rooted  character  of  American 
principles,  to  those  home-spun,  practical  notions  of  liberty, 
which  holding  a  middle  course  between  the  two,  are  stamped 
with  the  surest  badge  of  permanency,  moderation. 


COMMONWEALTH  v.  BRIDGET  HARMAN. 

Supreme  Court  of  Pennsylvania,  Oyer  and  Terminer,  Philddet* 
phia,  November,  1846;  before  Gissoir,  Chief  Justice,  and  Coul- 
ter and  Bell,  Justices.  ~ 

(1.)  Where  a  prisoner  charged  with  homicide  was  taken  before  a  committing 
magistrate,  and  there  swore  to  tell  the  troth,  and  told,  "If  yon  do  not  tell  the  troth, 
I  will  commit  yon ;"  a  confession  thus  exacted  was  held  faf**!— 'M*  as  evidence 
against  the  prisoner  on  trial 

(2.)  When  a  previous  confession  is  unduly  obtained,  any  subsequent  confession 
given  on  its  basis  is  inadmissible. 

(3.)  The  commonwealth  having  offered  to  prove  a  prisoner's  confession,  the 
court  permitted  the  evidence  thus  offered  to  be  interrupted  for  the  purpose  of  show* 
ing  that  a  previous  confession  by  which  it  was  induced  was  unduly  obtained. 

(4.)  The  examination  by  a  committing  magistrate  of  a  prisoner  under  oath  at 
to  the  subject  matter  of  his  offence,  is  sufficient,  it  seems,  to  sender  inadmissible 
evidence  thus  elicited. 

(6.^  It  is  the  duty  of  the  coroner,  after  death  by  violence,  to  cause  a  post  mortem 
examination  to  be  made  by  competent  medical  authority  t  and  a  physician  tana 
employed  may  at  common  law  maintain  an  action  against  the  county  for  trouble 
and  labour  expended  in  such  examination. 


^ 
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(S.)  Ciicoinsteiitial  evidence  i%  in  the  e^^ 
positive;  in  the  concttte  it  may  be  much  stronger. 

(7.)  Though  it  is  nurea— iy  to  prove  in  a  trial  fcr  homicide  that  the  violence 
CTiaigftd  by  the  defendant  wis  the  canee  of  the  death  of  the  deceased,  yet  it  ia  not 
always  neceeaaiy  to  prove  by  positive  evidence  that  life  continued  to  the  moment  of 
the  fetal  blow.  The  pfesumptioa  that  a  panon  proved  to  have  been  alive  at  a  par* 
ucular  time,  is  still  so,  holds  until  it  is  rebutted  by  the  lapse  of  time,  or  other  satisfao- 
■Dry  proof. 

(8.)  A  doubt,  to  work  an  acquittal,  mast  be  serious  and  substantial ;  not  the  mare 
possibility  of  a  doubt 

The  prisoner,  a  married  woman  of  about  thirty,  in  very  desti- 
tute circumstances,  who  it  was  alleged  bad  been  for  some  time 
previous  deserted  hjr  her  husband,  was  indicted  for  the  mur- 
der of  her  infant  child,  Elisabeth  Harman».at  the  time  about 
nine  months  old*  It  appeared  that  at  6  A.  AL,  on  the  1  lth  of 
August  previous,  she  had  taken  the  child  away  from  the  house 
where  she  then  lived,  and  that  at  9  A.  M.  she  returned,  say* 
ing  that  she  had  given  it  away.  She  was  Men  shortly  after 
she  left  with  a  shovel  going  towards  a  stream  near  which  the 
remains  of  the  ehild  were  subsequently  found.  In  consequence 
of  a  confession  made  by  her,  an  officer  proceeded  with  her 
to  the  spot  in  question,  she  pointing  out  the  location,  .where  the 
body  was  discovered,  the  clothes  damp,  and  the  general  ap- 
pearance indicating  death  by  drowning.  Other  circumstances 
existed  showing  her  to  be  the  guilty  agent. 

During  the  examination,  the  constable  who  bad  arrested  the 
defendant  was  asked, "  Did  the  prisoner  make  any  statement 
to  youT 

Mr.  LbhJca*  for  the  defence,  objected,  and  asked  leave  to 
interrupt  the  examination  by  calling  the  magistrate,  who  had 
committed  the  defendant,  to  prove  that  another  statement  had 
been  before  that  time  unduly  obtained,  from  which  he .  argued 
that  the  subsequent  statement  was  elicited  under  the  same  inon 
proper  influence.  The  Court  allowed  this,,  and  the  magistrate 
being  called,  testified  that  he  had  sworn  ike  prisoner,  that  he 
had  said  to  her,  "  if  you  do  not  tell  the  truth,  I  will  commit 
you,"  and  had  further  said, "  it  will  be  better  for  you  if  yon  do 
tell  the  truth," 

After  argument  from  Mr.  Stokes  for  the  Commonweath* 
and  Mr.  Lbhiuv  for  the  defence,  the  opinion  of  the  Court  was 
given  by 
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Gibson,  C.  J. — We  consider  the  evidence  to  be  inadmissible. 
The  nature  of  the  transaction  in  the  magistrate's  office  was 
such  as  to  exclude  it.  "  If  you  do  not  tell  the  truth,  I  will 
commit  you/'  was  the  language  used  to  her;  language  suffi- 
cient to  exclude  any  confession  induced  by  it.  The  adminis- 
tering of  an  oath  by  the  magistrate  under  such  circumstances 
was  a  gross  outrage  upon  the  accused;  any  information  drawn 
by  it,  or  subsequently  given  on  its  basis,  is  inadmissible.  Here 
there  was  an  interval  of  only  a  night  and  part  of  a  day  between 
the  evidence  as  thus  extracted,  and  that  now  sought  to  be  in- 
troduced. Gibson,  the  constable,  was  present  at  both  periods ; 
and  his  presence,  as  well  as  the  continuance  of  the  same 
scenery  as  surrounded  the  prisoner  at  the  first  confessedly  in- 
admissible confessions,  were  calculated  to  produce  on  the  mind 
of  the  prisoner  the  same  influence  at  the  latter  period  as  exist- 
ed at  the  first.  No  warning  was  given,  but  on  the  contrary 
the  only  question  put  was  one  tending  to  entrap  the  prisoner. 

A  question  having  arisen  as  to  the  duty  of  the  coroner  to 
call  in  medical  assistance  in  case  of  a  post  mortem  examina- 
tion— 

Gibson,  C.  J. — There  ought  to  be  post  mortem  examinations 
in  all  cases  of  death  by  violence.  An  action  lies  against  the 
county  at  common  law  by  a  physician  for  trouble  and  labour 
expended  in  such  examination.  A  case  to  this  effect  was  de- 
cided by  us  last  spring  at  Pittsburg. 

Bell,  J. — In  the  country,  so  far  as  my  experience  goes,  it  is 
always  the  practice  for  the  coroner  in  such  cases  to  have  an 
examination  by  medical  men.  The  Court,  in  fact,  always  has 
exacted  it. 

The  prisoner  offered  no  evidence. 

Mr.  Stokes  and  Mr.  Reed,  Attorney  General,  for  the  Com* 
monwealth,  and  Mr.  Daughertt  and  Mr.  Lehman,  for  the 
defence,  having  addressed  the  jury,  they  were  charged  as 
follows : 
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Gibson,  C.  J. — You  have  heard  the  law  of  homicide  so  ac- 
curately defined  by  the  counsel  who  assists  the  Attorney  Gen- 
eral, that  it  is  unnecessary  to  discuss  it  at  length.  Murder  is 
the  unlawful  killing  of  a  human  being  with  malice  aforethought, 
express  or  implied.  If  the  prisoner  at  the  bar  drowned  her 
child,  she  is  guilty,  by  the  law  of  Pennsylvania,  of  murder  in 
the  first  degree.  There  is  no  middle  ground  or  question  of 
degrees.  If  she  is  guilty  of  the  killing,  there  is  but  one  verdict 
which  you  can  give.  With  this  instruction  it  is  our  duty  to 
tell  you,  that  what  you  have  to  determine  is  a  question  of  fact; 
that  it  is  for  your  exclusive  decision;  and  that  we  intimate 
no  opinion  as  to  the  conclusion  which  you  ought  to  draw. 

The  evidence  is  so  simple,  and  has  been  so  thoroughly  dis- 
cussed, that  a  further  attempt  to  analyze  it,  or  collate  it,  or 
pass  it  in  review,  would  render  you  no  assistance;  and  I  there* 
fore  shall  confine  my  remarks  to  the  distinctive  character  and 
value  of  it.  No  witness  has  been  produced  who  saw  the  act 
committed ;  and  hence  it  is  urged  for  the  prisoner  that  the  evi- 
dence is  only  circumstantial,  and  consequently  entitled  to  a  very 
inferior  degree  of  credit,  if  to  any  credit  at  all.  But  that  conse- 
quence does  not  necessarily  follow.  Circumstantial  evidence  is, 
in  the  abstract,  nearly,  though  perhaps  not  altogether,  as  strong 
as  positive  evidence;  in  the  concrete,  it  may  be  infinitely 
stronger.  A  fact  positively  sworp  to  by  a  single  eye-witness 
of  blemished  character,  is  not  so  satisfactorily  proved,  as  is  a 
fact  which  is  the  necessary  consequence  of  a  chain  of  other  facts 
sworn  to  by  many  witnesses  of  undoubted  credibility.  Indeed,  I 
scarcely  know  whether  there  is  such  a  thing  as  evidence  purely 
positive.  You  see  a  man  discharge  a  gun  at  another,  you  see  the 
flash,  you  hear  the  report,  you  see  the  person  fall  a  lifeless 
corpse ;  and  you  infer  from  all  these  circumstances  that  there 
was  a  ball  discharged  from  the  gun  which  entered  his  body 
and  caused  his  death,  because  such  is  the  usual  and  natural 
cause  of  such  an  effect  But  you  did  not  see  the  ball  leave 
the  gun,  pass  through  the  air,  and  enter  the  body  of  the  slain ; 
and  your  testimony  to  the  fact  of  killing  is  therefore  only  in- 
ferential— in  other  words,  circumstantial.  It  is  possible,  that 
no  ball  was  in  the  gun ;  and  we  ihfbr  that  there  was,  only  be* 
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cause  we  cannot  account  for  the  death  on  any  other  supposi- 
tion. In  cases  of  death  from  the  concussion  of  the  brain, 
strong  doubts  have  been  raised  by  physicians,  founded  on  ap- 
pearances verified  by  post  mortem  examination,  whether  an 
accommodating  apoplexy  had  not  stepped  in  at  the  nick  of 
time  to  prevent  the  prisoner  from  killing  him,  after  the  scull 
had  been  broken  into  pieces.  I  remember  to  have  heard  it 
doubted  in  this  court  room,  whether  the  death  of  a  man, 
whose  brains  oozed  through  a  hole  in  his  scull,  was  caused  by 
the  wound  or  a  misapplication  of  the  dressings.  To  some 
extent,  however,  the  proof  of  the  cause  which  produced  the 
death,  rested  on  circumstantial  evidence. 

The  only  difference  between  positive  and  circumstantial  evi- 
dence is,  that  the  former  is  more  immediate  and  has  fewer 
links  in  the  chain  of  connexion  between  the  premises  and  con- 
elusion ;  but  there  may  be  perjury  in  both.  A  man  may  as 
well  swear  falsely  to  an  absolute  knowledge  of  a  fact,  as  to  a 
number  of  facts  from  which,  if  true,  the  fact  on  which  the 
question  of  innocence  or  guilt  depends,  must  inevitably  follow. 
No  human  testimony  is  superior  to  doubt.  The  machinery  of 
criminal  justice,  like  every  other  production  of  man,  is  neces- 
sarily imperfect,  but  you  are  not  therefore  to  stop  its  wheels*. 
Because  men  have  been  scalded  to  death  or  torn  to  pieces  by 
the  bursting  of  boilers,  or  mangled  by  wheels  on  a  rail-road, 
you  are  not  to  lay  aside  the  steam-engine.  Innocent  men 
have  doubtless  been  convicted  and  executed  on  circumstantial 
evidence ;  but  innocent  men  have  sometimes  been  convicted 
and  executed  on  what  is  called  positive  proof.  What  then  T 
Such  convictions  are  accidents  which  must  be  encountered;  and 
the  innocent  victims  of  them  have  perished  for  the  common 
good,  as  much  as  soldiers  who  have  perished  in  battle.  All 
evidence  is  more  or  less  circumstantial,  the  difference  being 
only  in  the  degree ;  and  it  is  sufficient  for  the  purpose  when  it 
excludes  disbelief— that  is,  actual  and*  not  technical  disbelief; 
for  he  who  is  to  pass  on  the  question  is  not  at  liberty  to  dis- 
believe as  a  juror  while  he  believes  as  a  man.  It  is  enough 
that  his  conscience  isr  clear.  Certain  cases  of  circumstantial 
proofs  to  be  found  in  the  books,  in  which  innocent  persons 
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were  convicted,  have  been  pressed  on  your  attention.  These, 
however,  are  few  in  number,  and  they  occurred  in  a  period 
of  some  hundreds  of  years,  in  a  country  whose  criminal  code 
made  a  great  variety  of  offences  capital.  The  wonder  is, 
that  there  have  not  been  more.  They  are  constantly  resorted 
to  in  capital  trials  to  frighten  juries  into  a  belief  that  there  should 
be  no  conviction  on  merely  circumstantial  evidence.  But  the 
law  exacts  a  conviction  wherever  there  is  legal  evidence  to 
show  the  prisoner's  guilt  beyond  a  reasonable  doubt;  and  circum- 
stantial evidence  is  legal  evidence.  If  the  evidence  in  this  case 
convinces  you  that  the  prisoner  killed  her  child,  although  there 
has  been  no  eye-witness  of  the  fact,  you  are  bound  to  find  her 
guilty.  For  her  sake,  I  regret  the  tendency  of  these  remarks, 
but  it  has  been  our  duty  to  make  them,  and  it  will  be  yours  to 
attend  to  them. 

Two  minor  points  of  defence  to  which  I  will  advert  have 
been  made.  It  has  been  pressed  that  there  can  be  no  conviction 
where  there  is  no  evidence  that  the  deceased  was  alive  imme- 
diately preceding  the  period  of  the  supposed  homicide,  and  for 
this,  we  are  referred  to  the  United  States  t>.  Hewson,  (7  Boston 
Law  Rep.,  361,  S.  C,  Wharton's  Criminal  Law,  225,)  in  which 
Mr.  Justice  Story  held,  that  a  mother  who,  in  a  fit  of  puerperal 
fever,  had  thrown  her  child  overboard,  could  not  be  convicted 
of  murder  without  proof  that  it  was  alive  at  the  time.  This  is 
not  the  case;  for  here  the  child  may  have  died  a  natural 
death  at  so  tender  an  age,  and  the  instinctive  love  of  the 
mother  would  render  it  more  probable  that  the  fact  was  so, 
than  that  she  threw  her  child  into  the  sea  when  it  was  alive* 
But  if  Judge  Story  meant  to  say  that  this  probability  amounted 
to  a  legal  presumption  of  antecedent  death  till  it  should  be 
rebutted  by  proof,  I  dissent  from  him,  notwithstanding  the  great 
respect  I  entertain  for  every  thing  that  has  come  from  him. 
The  presumption  that  a  person  proved  to  have  been  alive  at  a 
particular  time,  is  still  so,  holds  till  it  is  rebutted  by  lapse  of 
time,  or  other  satisfactory  proof.  The  prisoner's  child  was 
seen  alive  in  her  arms,  at  half  past  six  o'clock  in  the  morning, 
healthy  and  vigorous ;  and  at  eleven  at  night  it  was  found 
dead,  with  marks  of  suffocation  on  its  person.    The  presump- 
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tion  then  is,  that  it  was  alive  when  these  marks  were  im- 
pressed. 

You  have  been  told  that  to  doubt  of  the  prisoner's  guilt  is 
to  acquit  her.  But  a  doubt,  to  work  an  acquittal,  must  be  seri- 
ous and  substantial — not  the  mere  possibility  of  a  doubt  If 
the  evidence  convince  you  of  guilt  beyond  a  reasonable  doubt, 
you  are  bound  to  convict.  You  are  the  judges  of  its  effect; 
and  if  you  can  reconcile  it  to  any  reasonable  hypothesis  of 
innocence,  you  may  acquit ;  if  not,  you  are  bound  to  say  so. 
The  issue  is  in  your  hands. 

After  a  deliberation  of  about  three  hours  the  jury  returned  a 
verdict  of  guilty  of  murder  in  the  first  degree.  Motions  for  new 
trial  and  arrest  of  judgment  were  made,  resting  chiefly  on  the 
alleged  inadequacy  of  circumstantial  evidence,  such  as  was  ad- 
duced on  the  trial,  but  were  not  pressed  by  the  counsel  for  the 
prisoner,  and  were  finally  overruled  by  the  court  On  Satur- 
day, November  27th,  sentence  of  death  was  pronounced  on 
the  prisoner  by  Chief  Justice  Gibson ,  Judge  Bell  and  Judge 
Coulter  being  with  him  on  the  bench. 


WARREN  GILBERT  v.  ANDREW  H.  MICKLE. 

In  Chancery,  New  Yorkf  First  Circuit,  before  Vice  Chancellor 

Sanford. 

(1.)  The  Court  of  Chancery  has  jurisdiction  to  restrain  by  injunction  a  private 
nuisance,  where  the  injury  from  iti  continuance  will  be  irreparable,  or  such  that 
the  Courts  of  law  can  give  no  adequate  redress  by  way  of  damages. 

(2.)  A  placard  posted  or  kept  in  the  street  before  the  door  of  an  auctioneer,  cau- 
tioning strangers  against  mock  auctions,  constitutes  a  nuisance  of  that  character, 
and  it  is  not  the  less  liable  to  an  injunction,  because  it  may  also  be  treated  aa  a 


(3.)  But  when  such  placard  is  kept  up  by  the  direction  of  the  Mayor  of  the  city, 
who  is  the  head  of  the  police  therein,  under  a  statute  which  authorizes  the  police  to 
caution  strangers  against  mock  auctioneers  and  other  evil  persons,  the  party  having 
•been  accused  to  the  Mayor  as  keeping  a  mock  auction  store,  and  the  Mayor  believ- 
ing him  to  be  guilty  of  such  offence ;  the  Court  of  Chancery  is  not  bound  to  inter* 
pose  its  extraordinary  power  of  injunction  to  restrain  such  placard,  but  will  leave 
the  party  to  his  remedy  at  law.  And  this,  although  the  constitutionality  of  the  act 
be  questionable. 

(4.)  Where  rights  of  property  are  mingled  with  the  administration  of  criminal 
jurisprudence,  equity  always  interferes  for  their  protection  with  reluctance. 
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The  cause  came  before  the  court  on  an  order  requiring  the 
defendant  to  show  cause  why  an  injunction  should  not  issue  to 
restrain  him  and  those  under  him,  from  keeping  an  offensive 
placard  posted  before  the  door  of  the  complainant's  auction 
store,  No.  142  Broadway,  during  business  hours.  A  temporary 
injunction  was  issued  upon  filing  the  bill,  and  the  application 
was  now  heard  upon  the  bill,  and  upon  the  affidavits  of  the 
defendant  and  the  chief  of  the  police,  and  of  various  policemen 
in  opposition.  The  decision  of  the  court  states  the  material 
facts: 

Messrs.  W.  Curtis  Notes,  and  F.  A.  Tallmadge,  for  com- 
plainant 

Mr.  J.  T.  Brady,  for  defendant 

The  Vice  Chancellor. — There  were  several  objections  to 
the  jurisdiction  of  this  court  upon  the  case  made  by  the  bill, 
which  the  learned  counsel  for  the  city  has  argued  with  much 
earnestness  and  force*  I  have  nevertheless  no  doubt  on  that 
subject  Whether  under  all  the  circumstances,  as  now  appear- 
ing, an  injunction  ought  to  be  granted ;  or  whether  upon  the 
ease  as  it  will  finally  appear,  the  complainant  should  be  re- 
lieved ;  are  very  different  questions. 

It  is  clear  to  my  mind,  that  the  obstruction  of  the  complain- 
ant's lawful  business  as  detailed  in  the  bill,  constitutes  a  nuis- 
ance, against  which  equity,  under  ordinary  circumstances,  is 
bound  to  relieve.  This  is  upon  the  same  principle  which  holds 
that  the  obstruction  of  a  public  street  or  way  in  the  city,  by 
teams,  carts,  carriages,  and  the  like,  continuing  constantly  or 
in  close  succession  at  a  man's  store,  warehouse,  distillery  or 
other  manufactory,  although  the  same  be  for  the  purpose  of 
bis  trade ;  constitutes  a  public  nuisance.  (See  The  People  v. 
Cunningham,  1  Denio,  524;  The  King  t>.  Russell,  6  East, 
427.)  Any  person  whose  adjacent  tenement  or  trade,  is  injur- 
ed in  its  enjoyment  or  impaired  in  its  advantages,  by  such  an 
obstruction,  may  unquestionably  recover  damages  at  law,  or 
restrain  the  further  continuance  of  the  nuisance  by  an  injunc- 
tion from  a  court  of  equity.    (Semple  v.  The  London  and  Bir- 
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mingham  Railroad  Company,  9  Simons,  209;  1   Railway 
Cases,  480.) 

In  this  instance,  on  the  case  made  by  the  bill,  although  the 
defendant  did  not  interfere  with  the  complainant's  trade  and 
occupation  as  an  auctioneer,  by  blocking  up  the  street  and  side 
walk  in  front  of  his  store  with  teams  or  carts,  so  as  to  impede 
the  free  ingress  and  egress  of  merchants  and  others  who  might 
desire  to  attend  his  sales;  he  interrupted  and  destroyed  the 
complainant's  business  more  effectually,  by  keeping  a  man 
posted  before  the  door  of  the  latter,  with  the  placard  in  staring 
capitals  "  Strangers  beware  of  Mock  Auctions."  It  may  be 
that  the  placard  was  a  libel,  which,  unless  justified,  would  sub- 
ject the  defendant  to  corresponding  punishment,  both  by  way 
of  damages  and  by  indictment ;  but  it  was  none  the  less  a  pri- 
vate nuisance,  injuriously  and  summarily  affecting  the  property 
and  lawful  pursuits  of  the  complainant,  and  as  such  it  falls 
within  the  clearly  established,  and  I  may  justly  add,  beneficent 
jurisdiction  of  the  Court  of  Chancery.  And  I  am  sure  that  no 
one  will  feel  the  slightest  apprehension  of  an  undue  or  danger- 
ous exercise  of  the  powers  of  chancery,  if  they  are  pushed 
no  farther  than  to  prevent  one  individual,  whether  he  be  high 
in  station,  or  a  private  citizen,  from  trampling  upon  his  neigh- 
bour's rights  and  utterly  destroying  his  neighbour's  trade  and 
business,  without  authority  of  law,  by  means  of  an  offensive 
and  false  placard  or  standing  advertisement,  kept  before  his 
store  or  office-  The  most  zealous  stickler  for  the  bill  of  rights 
in  the  dying  constitution,  will  not  distrust  the  preservation  of 
liberty  of  speech  and  of  the  press,  from  the  suppression  and 
punishment  of  such  an  outrage. 

If  there  be  no  remedy  for  the  offence  other  than  the  slow  and 
uncertain  process  of  an  indictment,  or  a  suit  for  damages 
founded  upon  the  idea  of  a  libel ;  it  is  very  certain,  that  indi- 
viduals thus  attacked  and  injured,  will  resort  for  protection  and 
redress  to  summary  proceedings,  by  taking  the  law  into  their 
own  hands. 

As  this  case  is  stated  in  the  bill,  the  complainant  is  an  auc- 
tioneer who  has  complied  with  the  laws  of  the  State  in  all  re- 
spects, so  as  to  entitle  him  to  pursue  that  calling ;  and  he  has 
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at  all  times  honestly  and  faithfully  conducted  his  business,  has 
never  been  guilty  of  any  cheating  or  fraud  in  the  same,  and  is 
not  a  mock  auctioneer,  or  justly  chargeable  with  pursuing  any 
of  the  devices  or  practices  which  are  imputed  to  mock  auction- 
eers. 

His  lawful  business  has  been  invaded  by  the  placard  placed 
before  his  door  by  the  defendant,  and  it  will  be  irreparably  in- 
jured and  destroyed9  if  the  same  be  continued.  And  he  has 
applied  to  the  defendant  in  a  friendly  manner,  and  with  earnest 
protestations  of  his  innocence  and  fair  character,  requested  him 
to  desist  from  his  wrongful  and  unjust  interference  with  his 
trade  as  an  auctioneer. 

So  much  for  the  cause  as  it  appeared  by  the  bill  of  com- 
plaint 

It  is  shown  on  the  other  hand,  that  the  defendant  is  the 
Mayor  of  the  city,  and  as  such  the  head  of  the  police  depart- 
ment. That  complaints  have  been  repeatedly  made  to  him 
against  the  establishment  of  the  complainant,  as  being  a  mock 
auction  store,  and  against  him  as  a  mock  auctioneer.  That 
the  Mayor,  from  the  facts  and  circumstances  brought  to  his 
notice,  believes  those  complaints  to  be  weU  founded ;  and  in 
the  discharge  of  his  duty  as  Mayor  and  head  of  the  police,  and 
in  compliance  with  the  statutes,  as  he  construes  their  provi- 
sions, he  has  caused  the  placard  in  question  to  be  posted  and 
continued,  so  as  "  to  caution  strangers  and  others"  against  the 
complainant  as  a  mock  auctioneer. 

By  the  existing  statute  regulating  the  police  of  the  city, 
(Laws  of  1846,  chap.  302,  §  8,  p.  404,)  it  is  made  the  duty  of 
the  sergeants  and  policemen,  "  to  caution  strangers  and  others 
against  pickpockets,  watch  staffers,  droppers,  mock  auctioneers^ 
burners,  and  aU  other  vicious  persons."  The  same  enactment 
in  substance  was  contained  in  the  Police  Act  of  1844. 

In  the  exercise  of  his  judgment  as  to  his  duty  and  authority 
under  this  provision,  the  Mayor  has  pursued  the  course  which 
I  have  pointed  out. 

No  one  is  more  ready  than  I  am,  to  bear  witness  to  the  great 
fidelity  and  ability  with  which  this  gentleman  has  discharged 
the  arduous  and  important  duties  of  his  high  office.    And  if 
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this  exercise  of  authority  had  been  limited  to  him,  or  to  the 
chief  of  police,  I  should  always  be  inclined  to  yield  my  judg- 
ment of  the  facts  in  any  given  case,  to  their  better  knowledge 
and  experience.  But  it  is  to  be  observed  that  this  very  re- 
sponsible power,  of  cautioning  strangers  and  others,  is  delegated 
to  the  whole  body  of  police.  And  if  the  construction  thus 
practically  given  to  the  statute  be  correct,  any  one  of  our  nine 
hundred  policemen,  may,  in  the  exercise  of  his  discretion,  pla- 
card any  man's  store  or  dwelling,  as  being  one  of  the  many 
classes  of  vicious  and  infamous  places  which  are  so  graphical- 
ly enumerated  in  the  statute. 

I  confess  I  was  not  aware  that  the  legislature  had  deemed  it 
expedient  to  delegate  such  an  enormous  power,  to  the  unbrid- 
led discretion  of  so  many  officials ;  amongst  whom,  however 
honourable  they  are  as  a  class,  it  is  not  to  be  doubted  that 
there  will  always  be  some  men  unworthy  of  their  stations,  and 
others  who  might  be  easily  swayed  by  malice  or  the  hope  of 
reward. 

In  the  case  before  me,  without  regard  to  the  justice  of  the 
Mayor's  belief  respecting  the  character  of  the  complainant's 
business,  it  is  argued  with  much  apparent  reason  and  good 
sense,  that  he  is  an  auctioneer,  who  has  given  security  to  the 
state  in  a  large  amount  for  the  faithful  discharge  of  his  func- 
tions ;  and  as  thus  licensed,  as  weU  as  freeman  of  this  city  and 
state,  he  is  authorized  to  pursue  his  business  without  molesta- 
tion. That  the  common  law  subjects  him  to  fine  and  imprison- 
ment for  the  frauds  which  are  alleged  against  him;  and  in 
addition,  the  statutes  impose  for  the  same  offences,  heavy 
penalties,  amongst  which  are  the  perpetual  forfeiture  of  the 
right  to  sell  at  auction,  and  imprisonment  in  the  state's  prison. 
That  these  penal  consequences  sufficiently  protect  the  public, 
without  a  resort  to  this  high-handed  and  summary  proceeding, 
which  condemns  a  man  and  executes  judgment  upon  him,  with- 
out a  trial  and  without  an  opportunity  for  defence ;  and  while 
it  sometimes  reaches  the  guilty  and  prevents  fraud  and  robbery, 
may  also  visit  destruction  upon  the  innocent  and  honest  trades- 
man. And  it  is  strenuously  insisted  that  the  statute  which  au- 
thorizes, or  by  any  legitimate  construction  can  be  deemed  to 
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authorize  such  a  proceeding,  violates  the  section  of  the  consti- 
tution of  the  state  which  provides  that  no  one  shall  be  deprived 
of  life,  liberty,  or  property,  without  due  process  of  law.  I  will 
not  deny  that  these  arguments  have  made  a  strong^  impression 
upon  my  mind.  While  I  entertain,  in  common  with  my  fellow 
citizens,  a  rooted  dislike,  possibly  a  prejudice,  against  mock 
auctions  and  all  suspected  of  participating  in  them,  I  cannot 
resist  the  conviction,  that  the  authority  in  question  is  liable  to 
great  abuses,  and  as  strongly  tends  to  promote  violence,  as  it 
does  to  repress  fraud. 

Nevertheless,  it  is  not  my  province  to  judge  of  its  expedien- 
cy, nor  is  it  my  duty  to  pronounce  a  statute  unconstitutional, 
except  in  a  case  where  my  conclusions  are  clear  and  irresisti- 
ble ;  and  they  are  not  free  from  doubt  in  reference  to  this  law. 

And  having  in  view  the  importance  of  an  efficient  police, 
for  the  prevention  as  well  as  punishment  of  crime,  the  discre- 
tion necessarily  confided  to  its  head  and  chief  officers,  the  deli- 
cate and  responsible  character  of  their  duties,  and  the  respect 
which  is  due  to  the  exercise  of  those  duties  by  other  tribunals 
and  authorities ;  to  say  nothing  of  the  reluctance  with  which 
equity  always  interferes  for  the  protection  of  rights  and  pro- 
perty, when  those  rights  are  mingled  with  the  administration 
of  criminal  jurisprudence ;  it  is  my  conclusion  that  the  Court 
ought  not  to  interpose  its  extraordinary  power  of  injunction,  in 
the  case  under  consideration. 

The  exercise  of  such  a  jurisdiction  would  infallibly  lead  to 
collision  between  the  executive  and  judicial  departments, 
which  would  bring  both  into  disrepute,  and  do  more  injury  to 
the  cause  of  law  and  good  order,  than  could  be  compensated 
by  the  redress  of  a  few  individual  grievances  like  the  one  set 
forth  in  the  bill  of  complaint 

I  am  satisfied  that  it  is  my  duty  to  leave  the  party  to  his 
remedy  by  an  action  at  law ;.  and  if  that  shall  prove  to  be  en- 
tirely inadequate,  the  legislature  will  undoubtedly  repeal  or 
modify  the  statute  itself. 

The  order  to  show  cause  must  be  discharged,  and  the  tem- 
porary injunction  is  dissolved. 
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THE  UNITED  STATES  0.  THE  STEAM  FERRY  BOAT  JAMES 

MORRISON. 

Circuit  Court  of  the  United  States,  for  the  District  of  Missouri, 

March,  1846. 

(1.)  A  boat  propelled  by  steam,  employed  for  the  purpose  of  commerce  or  navi- 
gation in  ferrying  across  the  Missouri  river,  within  the  limits  of  die  State  of  Mis- 
souri, is  not  liable  to  a  penalty  for  breach  of  the  provisions  of  an  Act  of  Congress, 
passed  7th  July,  1838,  entitled  "  An  Act  for  the  better  security  of  the  fives  of  pas- 
sengers on  board  of  steamboats,  propelled  in  whole  or  in  part  by  steam." 

(2.)  The  commerce  or  navigation  in  which  such  ferry  boat  is  employed,  being 
neither  "  with  foreign  nations,  nor  among  the  several  states,  nor  with  the  Indian 
tribes*'  congress  has  no  right  to  require  it  to  take  out  a  license  therefor. 

(3.)  The  license  required  to  be  taken  out  under  the  Act  of  1838,  is  a  license  to 
carry  on  u  the  coasting  trade ;"  carrying;  on  a  ferry,  is  not  carrying  on  the  coasting 
trade,  and  a  license  from  the  United  States  is  therefore  not  necessary. 

(4.)  The  employment  of  such  ferry  boat,  belongs  to  that  exclusive  internal  com- 
merce over  which  congress  has  no  control 

This  was  an  information  filed  in  the  District  Court  of  the 
United  States  for  the  District  of  Missouri,  agaiust  the  steamboat 
James  Morrison,  to  recover  a  penalty  of  $500  for  the  breach  of 
the  provisions  of  the  second  section'of  an  act  of  congress,  pass* 
ed  7th  July,  1838,  entitled  "  An  Act  to  provide  for  the  better 
security  of  the  lives  of  passengers  on  board  of  vessels  propelled 
in  whole  or  in  part  by  steam."  The  libel  states,  that  the  boat 
was  propelled  by  steam,  and  was  employed  in  navigating  the 
Missouri  river,  a  navigable  river  of  the  United  States,  and  in 
transporting  goods,  wares  and  merchandise  and  passengers  in 
said  boat  on  said  river,  without  the  owners  having  obtained  a 
license  from  the  proper  officer  of  the  United  States  so  to  do*; 
and  charges  that  said  boat  was  liable  to  a  penalty  of  $500. 
The  answer  admits  that  the  boat  was  propelled  by  steam,  that 
it  navigated  the  Missouri  river,  as  charged,  but  denied  that  it 
navigated  or  transported  freight  and  passengers  in  any  other 
manner  than  as  a  ferry  boat  across  said  river  at  St  Charles, 
altogether  within  the  limits  of  the  State  of  Missouri,  for  which 
purpose  they  had  a  license  under  the  laws  of  the  State  of  Mis- 
souri   They  admit  that  they  had  no  license  from  the  United 
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States ;  but  deny  that  one  was  necessary,  or  that  they  incurred 
any  penalty. 

In  the  Court  below,  Wells,  District  Judge,  laid  down  the 
following  positions  :* 

**  Is  a  steamboat,  employed  only  as  a  ferry  boat  altogether 
within  the  limits  of  a  State,  liable  to  a  penalty  for  being  thus 
employed,  not  having  a  license  from  the  United  States'  officer, 
under  the  provisions  of  the  act  of  7th  of  July,  1888  ?  The  first 
and  second  sections  of  that  act  are  as  follows:  '§  1.  That  it  shall 
be  the  duty  of  all  owners  of  steamboats  or  vessels,  propelled  in 
whole  or  in  part  by  steam,  on  or  before  the  1st  day  of  October; 
1838,  to  make  a  new  enrolment  of  the  same,  under  the  exist* 
ing  laws  of  the  United  States,  and  to  take  out  from  the  collec- 
tor or  surveyor  of  the  port,  as  the  case  may  be,  where  such 
vessel  is  enrolled,  a  new  license,  under  such  conditions  as  are 
now  imposed  by  law,  and  as  shall  be  imposed  by  this  act. 
§  2.  That  it  shall  not  be  lawful  for  the  owner,  master  or  cap- 
tain of  any  steamboat  or  vessel,  propelled  in  whole  or  in  part 
by  steam,  to  transport  any  goods,  wares  and  merchandise,  or 
passengers,  in  or  upon  the  bays,  lakes,  rivers,  or  other  naviga- 
ble waters  of  the  United  States,  from  and  after  the  first  day  of 
October,  1838,  without  having  first  obtained  from  the  proper 
officer  a  license  under  the  existing  laws,  and  without  having 
complied  with  the  conditions  imposed  by  this  act;  and  for  each 
and  every  violation  of  this  section,  the  owner  or  owners  of  said 
vessel  shall  forfeit  and  pay  to  the  United  States  the  sum  of  five 
hundred  dollars,  one  half  for  the  use  of  the  informer ;  and  for 
which  sum  or  6ums  the  steamboat  or  vessel  so  engaged  shall 
be  liable,  and  shall  be  seized  and  proceeded  against,  summari* 
ly,  by  way  of  libel,  in  any  District  Court  of  the  United  States, 
having  jurisdiction  of  the  offence.'  The  words  of  the  act  are 
comprehensive  enough  to  include  the  case  of  this  boat  It  is 
propelled  by  steam,  navigates  a  navigable  river  of  the  United 


•  The  great  length  of  Judge  Wells'  opinion,  prevent*;  us  from  transferring  it  en- 
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9wn  language. 
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States,  transports  goods,  wares  and  merchandise,  and  passen- 
gers upon  said  river,  and  has  no  license  therefor  from  the  pro- 
per United  States9  officer.  It  is  not  uncommon  for  a  case  to 
come  within  the  words  of  an  act,  yet  not  come  within  the 
meaning  of  the  act.  It  will  be  observed  that  the  first  section 
requires  a  'new  enrolment9  under  the  existing  laws  of  the 
United  States,  and  a  new  license  to  be  taken  out  The  second 
section  requires  a  license  to  be  taken  out  under  the  existing 
laws.  No  license  is  spoken  of,  mentioned  or  described  other 
than  that  required  theretofore.  It  is  obvious  that  the  license 
spoken  of  in  the  act,  is  that  prescribed  by  other  and  former 
laws  of  the  United  States,  and  could  only  be  '  a  license  to  cany- 
on the  coasting  trade,9  no  other  license  known  to  the  laws 
of  the  United  States  being  at  all  applicable.  This  was  admit- 
ted by  the  District  Attorney  of  the  United  States  in  the  argu- 
ment at  the  bar.  I  will  first  inquire  into  the  constitutional 
power  of  Congress  to  require  a  license  in  this  case,  and  then, 
secondly,  whether,  supposing  the  power  to  exist,  it  has  been 
extended  by  the  act  of  1838,  to  this  case.  Even  if  we  were  to 
confine  our  inquiries  to  the  second  branch  of  the  subject,  it 
would  greatly  aid  us  in  making  them  to  ascertain  the  power  of 
Congress  over  the  subject99 

*  "  The  provisions  of  the  act  of  1638  are  evidently  founded  on 
the  power  of  Congress  to '  regulate  commerce.9  The  license 
required  is  '  to  carry  on  the  coasting  trade,9  and  the  power  was 
claimed,  in  the  argument  at  the  bar,  under  the  clause  '  to  regu- 
late commerce9— *it  was  not  claimed  under  the  admiralty  and 
maritime  jurisdiction.  The  constitution,  in  Art.  1,  (section  8, 
clause  3,)  declares  that  Congress  shall  have  power  «  to  regulate 
Commerce  with  foreign  nations,  and  among  the  several  States 
and  with  the  Indian  tribes.9  The  authority  of  Congress,  as  it 
regards  the  case  at  bar,  is  claimed  under  the  power  to  regulate 

*  commerce  among  the  several  States.9  The  power  over  navi- 
gation and  intercourse  is  part  of  the  power  to  regulate  com- 
merce, and  is  possessed  by  Congress  as  fully  as  it  possesses  the 
power  to  regulate  commerce ;  but,  of  course,  not  to  a  greater 
extent.  There  is  no  separate  and  distinct  grant  to  regulate 
navigation  or  intercourse ;  they  are  incidents  to,  or  part  of  the 
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power  to  regulate  commerce.    Wherever  the  right  to  regulate 
commerce  does  not  extend,  the  right  to  regulate  navigation  or 
intercourse  does  not  go.    The  latter  goes  with  the  former,  or 
follows  it.    The  right  to  regulate  commerce  only  extends  to 
three  descriptions  of  commerce :  1st,  with  foreign  nations ;  2d, 
among  the  several  States ;  3d,  with  the  Indian  tribes.    It  does 
not  include  the  perfectly  internal  commerce  of  a  State.    The 
commerce,  to  be  subject  to  such  regulations,  must  be  among-— 
that  is,  intermingled  with — the  several  States.    If  confined  to 
me  State  alone,  Congress  has  no  power  over  it    It  would 
have  been  strange,  if  it  was  intended  that  Congress  should  have 
power  to  regulate  every  description  of  commerce,  to  enumerate 
only  particular  kinds  in  the  grant    And  such  are  the  doctrines 
and  opinions  of  the  Supreme  Court  of  the  United  States.  (Gib- 
bons v.  Ogden,  9  Wheat  R.,  194.)    Is  the  right  of  Congress  to 
regulate  navigation  more  extensive  than  the  right  to  regulate 
commerce  ?    Does  it  extend  to  the  regulation  of  navigation, 
which  is  not  connected  with  '  commerce  with  foreign  nations, 
among  the  several  States,  and  with  the  Indian  tribes  V    The 
Supreme  Court  of  the  United  States  (in  Gibbons  v.  Ogden,  193,) 
said* '  a  power  to  regulate  navigation  is  as  expressly  granted 
as  if  that  term  had  been  added  to  the  word  commerce.9    This 
sentence  was  commented  -on  in  the  argument  at  the  bar,  as  if 
the  Supreme  Court  intended  thereby  to  convey  the  idea,  that 
Congress  had  the  right  to  regulate  navigation  in  ail  cases.    It 
could  not  have  an  application  so  extensive,  because,  if  naviga- 
tion be  comprehended  in  the  word  commerce,  it  is  limited  with 
the  limitations  on  that  word ;  but  suppose  we  add  the  word 
4  navigation9  to  the  word  '  commerce/  as  the  Court  supposes 
may  be  done,  it  will  then  read, '  Congress  shall  have  power  to 
regulate  commerce  and  navigation  with  foreign  nations,  and 
among  the  several  States,  and  with  the  Indian  tribes.9    So  we 
see  that  still,  Congress  could  only  regulate  navigation,  when  it 
could  regulate  commerce,  that  is,  as  it  regards  this  case, 
'  among  the  several  States.9    And  in  the  case  of  the  U.  S.  v. 
Combs,  (12  Pet.  R.  78,)  the  court  says:  4  The  power  to  regu- 
late commerce  includes  the  power  to  regulate  navigation  as 
connected  with  the  commerce  with  foreign  nations  and  amofig 
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the  several  States.9  The  next  matter  of  inquiry  will  be,  what 
is  that  commerce  or  navigation,  which  is  completely  internal 
or  within  the  limits  of  a  State.  To  make  a  particular  branch 
of  commerce  or  trade  within  a  State  a  part  of  the  commerce 
among  the  several  Stales,  it  would  not  be  sufficient  that  it  was 
remotely  connected  with  that  commerce  among  the  several 
States ;  for  almost  every  thing  and  every  occupation  and  em* 
ployment  in  life  are  remotely  connected  with  that  commerce 
or  navigation.  And  if  Congress  has  the  right  to  regulate  every 
employment  or  pursuit  thus  remotely  connected  with  that  com* 
merce,  of  which  they  have  the  control,  then  it  has  the  right  to 
regulate  nearly  the  entire  business  and  employment  of  the  citi* 
cens  of  the  several  States.  It  is  not  sufficient,  then,  that  navi- 
gation, or  trade,  or  business  of  any  kind,  within  a  State,  be  re- 
motely connected,  or,  perhaps,  connected  at  all  with  '  corn* 
merce  with  foreign  nations,  or  among  the  several  States,  or 
with  the  Indian  tribes;'  it  should  be  a  part  of  that  commerce, 
to  authorize  Congress  to  regulate  it." 

"  The  *  coasting  trade9  is  a  part  of  the  commerce  among  the 
several  States ;  and  it  is  not  the  less  a  part  of  that  commerce, 
because  the  vessel  navigates  only  from  port  to  port  in  the  same 
State,  up  and  down  a  navigable  river  of  the  United  States,  and 
never  goes  beyond  the  State  boundary." 

"  In  Gibbons  v.  Ogden,  the  Supreme  Court  says : '  Commerce 
among  the  several  States  cannot  stop  at  the  boundary  line  of 
each  State.  But,  although  commerce  with  foreign  nations, 
among  the  several  States,  and  with  the  Indian  tribes,  will  in- 
clude commerce  and  navigation  up  and  down  the  navigable 
rivers  of  the  United  States  as  part  of  the  coasting  trade,  yet 
there  is,  undoubtedly,  a  description  of  commerce  and  naviga- 
tion that  is  altogether  and  completely  internal,  which  belongs 
exclusively  to  the  states  respectively,  and  which  Congress  has 
no  right  to  regulate.99 

"  The  next  matter  of  inquiry  will  be,  is  a  boat  employed  only 
in  ferrying  across  the  Missouri  river,  altogether  within  the 
limits  of  the  State  of  Missouri,  engaged  in  commerce  or  navi- 
gation, the  instrument  of  commerce  with  foreign  nations,  among 
the  several  States,  or  with  the  Indian  tribes  t    If  this  be  an* 
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swered  in  the  negative,  then  Congress  has  no  right  to  legulate 
any  commerce  or  navigation  it  may  be  employed  in,  or  to  re- 
quire it  to  take  out  a  license  therefor ;  and  this  will  be  so,  al- 
though the  boat  does  in  some  sense  navigate  the  Missouri,,  a 
navigable  river  of  the  United  States.  It  is  not  supposed  that  a 
boat  so  employed  is  engaged  in  commerce  with  foreign  nations 
or  with  Indian  tribes.  Is  it,  then,  engaged  in  carrying  on  com- 
merce among  the  several  States?  Is  it  engaged  in  carrying 
on  any  commerce  at  all  T  Is  the  navigation  in  which  it  is  en* 
gaged  an  instrument  to  carry  on  commerce  among  the  several 
States  ? — It  neither  passes  up  or  down  the  river,  and  may  navi- 
gate a  year  without  being  twenty  feet  higher  up  or  lower  down 
at  any  time,  unless  by  accident  or  against  the  will  of  the  mas- 
ter or  owner,  than  it  was  at  the  beginning.  Its  navigation  is 
neither  the  beginning,  middle  or  end  of  any  part  of  the  coast- 
ing trade,  or  any  other  '  commerce  among  the  States.9  No 
part  of  its  employment,  is  any  part  or  any  link  in  a  chain  of 
'.commerce  among  the  several  States.9  The  employment  of 
such  boat  may  be  connected  with  commerce  or  navigation 
4  among  the  several  States,9  as  indeed  is  almost  every  business 
and  avocation  in  life,  more  or  less  remotely ;  but  it  is  no  part 
of  such  commerce  or  such  navigation.  If  it  be  any  part  of  any 
commerce,  it  is  that  commerce  which  is  altogether  internal,  as 
it  regards  the  State  of  Missouri  and  other  States.  Its  naviga- 
tion is  wholly  disconnected  with  any  other  navigation,  and  is 
wholly  within  the  State.  If  the  commerce  or  navigation  in 
which  it  is  employed,  be  not  wholly  internal — if,  indeed,  it  be 
engaged  in  any  commerce — then  I  am  unable  even  to  conjec- 
ture or  imagine  any  description  of  commerce  or  navigation 
which  is  so.  This  was  the  opinion  of  a  majority  of  the  Su- 
preme Court  of  the  United  States — all  the  court,  except  Mr. 
Justice  Johnson,  who  perhaps,  dis  ented — in  the  case  of  Gib- 
bons v.  Ogden,  above  referred  to.  The  opinion  was,  however, 
only  given  arguendo;  it  not  being  a  matter  necessary  to  be  de- 
cided in  the  cause.  The  court,  (page  203,)  speaking  more 
particularly  of  the  State  inspection  laws  says:  '  They  form  a 
portion  of  that  immense  mass  of  legislation  which  embraces 
every  thing  within  the  territory  of  a  State  not  surrendered  to 
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Ibe  general  government ;  all  of  which  can  be  most  advanta- 
geously exercised  by  the  States  themselves.  Inspection  laws, 
quarantine  laws,  health  laws  of  every  description,  as  well  as 
lqjvs  for  regulating  the  internal  commerce  of  a  State,  and  those 
which  respect  turnpike  roads,  ferries,  &c,  are  component  parts 
of  this  mass.9  The  doctrine  thus  laid  down  by  the  Supreme 
Court,  is  mentioned  and  approved,  both  by  Kent  and  Story ;  at 
least  they  do  not  in  any  way  controvert  or  dissent  from  it. 
(2d  Story  Com.  515,  and  1  Kent  Com.  437.)  As  Congress  has  the 
power  to  regulate  commerce,  when  carried  on  by  land  as  well 
as  when  carried  on  by  water — carried  on  roads  as  well  as  on 
rivers,  I  will  not  say  that  it  might  not  regulate  some  description 
of  ferries,  such  as  those  between  the  United  States  and  Canada, 
and  perhaps  others.  But  this,  I  think  has  not  been  done.  A 
ferry  is  nothing  more  than  a  continuation  of  a  road,  and  as  far 
as  regards  the  authority  of  a  State  and  general  governments, 
does  not  differ  from  a  toll  bridge.  And  until  it  is  made  to  ap- 
pear that  Congress  has  the  power  to  regulate  the  travelling  on 
the  ordinary  roads  of  the  State,  and  to  license  toll  bridges,  it 
would  seem  to  me  it  could  not  regulate  and  license  the  ordi- 
nary ferries  on  those  roads.  For  each  State  to  regulate  and 
license  the  coasting  trade  and  exclude  and  admit  what  vessels 
it  pleased  within  its  limits,  would  be,  and  has  been — as  was 
seen  in  the  controversy  between  New  York,  New  Jersey,  and 
Connecticut,  in  regard  to  the  exclusive  privileges  granted  to 
Livingston  and  Fulton  by  the  former  State — extremely  incon- 
venient and  dangerous.  But  for  each  State  to  regulate  its  fer- 
ries, has  not  produced  and  cannot,  I  should  think,  produce  any 
inconvenience  to  the  citizens  of  other  States.  It  may  be,  that 
steam  ferry  boats  should  be  regulated  as  directed  in  the  act  of 
1888,  in  regard  to  vessels  engaged  in  the  coasting  trade ;  but 
if  so,  the  States  are  perfectly  competent  to  make  all  such  regu- 
lations, and  to  see  to  their  enforcement  It  was  said  in  the 
argument  of  this  cause  that  a  license  from  the  United  States 
and  one  from  the  State  were  both  necessary.  That  a  license 
from  the  United  States  gave  the  right  to  navigate  the  river, 
and  that  from  the  State  to  land  and  take  in  passengers  and 
freight  and  carry  on  a  ferry.    In  the  case  of  Gibbons  v.  Ogden, 


CULCOIT  CO0KT  Of  TBS  UfflTCD  STATES.  189 

the  Supreme  Court  said :  The  word  *  license9  means  permission 
or  authority;  and  a  '  license9  to  do  any  particular  thing,  is  a 
permission  or  authority  to  do  that  thing,  and  if  granted  by  a 
person  having  power  to  grant  it,  transfers  to  the  grantee  the 
right  to  do  whatever  it  purports  to  authorize.    It  certainly 
transfers  to  him  all  the  right  which  the  grantor  can  transfer  to 
do  what  is  within  the  terms  of  the  license.    The  decree  in  that 
case  is, '  That  the  license  to  carry  on  the  coasting  trade  gave 
full  authority  to  navigate  the  waters  of  the  United  States  by 
steam,  or  otherwise  for  the  purpose  of  carrying  on  the  coasting 
trade,  any  law  of  the  State  of  New  York  to  the  contrary  not- 
withstanding.9   Now,  if  carrying  on  a  ferry  is  carrying  on  the 
coasting  trade,  a  license  from  the  United  States  to  carry  on 
that  trade  will  give  the  right  to  carry  on  the  ferry.    And  of 
course  any  license  from  the  State  of  Missouri  would  be  alto- 
gether inoperative,  for  it  could  only  authorize  the  grantee  to 
do  that  which  he  was  already  authorized  to  do  by  a  license 
from  the  United  States ;  and  a  license  from  the  State  would  be 
inoperative  for  another  reason,  that  is,  that  the  State  had  no  au- 
thority over  the  coasting  trade.    And  that  the  State  has  no 
control  over  that  trade  will  be  seen  by  looking  at  the  decision 
of  the  Court  in  the  case  of  Gibbons  v.  Ogden,  before  cited, 
(pages  198-200.)    If,  on  the  contrary,  the  carrying  on  a  ferry 
be  not  carrying  on  the  coasting  trade,  then  the  United  States 
have  nothing  to  do  with  it,  and  the  license  froih  the  State 
would  give  the  authority  to  carry  on  the  ferry;  and  of  course, 
a  license  from  the  United  States  would  be  inoperative.  So  that, 
in  no  point  of  view,  can  both  licenses  be  operative.    A  license 
to  ferry,  is  a  license  to  cross  at  a  certain  place,  carrying  freight 
and  passengers ;  and  if  it  does  not  give  that  right,  it  gives 
nothing ;  if  it  does  give  that  right,  no  other  license  can  be  ne- 
cessary.— What  would  avail  the  right  to  land  and  take  in 
freight  and  passengers  as  a  ferry,  without  the  right  to  cross 
over  and  re-land  1    And  of  what  avail  would  be  a  license  from 
the  United  States  to  navigate  the  river,  without  also  the  right 
to  land.    Neither  the  United  States  nor  the  State  ever  grants 
such  useless  and  inoperative  privileges,  and  no  constitution  can 
require  it." 
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"  I  come,  therefore,  to  this  conclusion,  that  Congress  has  no 
authority  to  require  a  license  to  carry  on  a  ferry  over  the 
Missouri  river,  at  a  place  altogether  within  the  limits  of  the 
State  of  Missouri.  The  next  matter  of  inquiry  will  be,  is  there 
any  thing  in  the  laws  of  the  United  States,  previous  to  the  act 
of  1838,  which  requires  a  boat  employed  only  in  ferrying  across 
a  river,  at  a  place  wholly  within  the  limits  of  a  State,  to  obtain 
a  license  for  such  employment?  The  title  of  the  act,  which  is 
the  principal  one  on  this  subject,  (18th  February,  1793,)  is  'an 
act  for  enrolling  and  licensing  ships  or  vessels,  to  be  employed 
in  the  coasting  trade  and  fisheries,  and  for  regulating  the  same.' 
The  form  of  the  license  given  in  the  act  itself  is, '  license  is 

hereby  granted  for  the  said called  the  said  « to  be 

employed  in  carrying  on  the  coasting  trade/  The  act  provides 
for  the  forfeiture  of  any  ship  or  vessel,  found  trading  between, 
&a,  laden  wiih  foreign  goods ;  and  for  the  payment  of  custom 
duties,  if  laden  with  certain  goods,  &c.,  not  being  registered 
or  licensed  for  carrying  on  the  coasting  trade.  The  coast  is 
the  shore.  *  To  coast'  is  to  navigate  along  the  shore.  The 
1  coasting  trade9  is  the  trade  along  the  shore.  It  cannot  with 
any  propriety  be  applied  to  ferrying  across  a  river ;  and  never, 
1  think,  has  been  so  applied.  Neither  the  phrase  '  coasting 
trade,'  nor  the  word  *  coasting/  nor  '  trade/  could  with  any 
propriety,  be  applied  to  a  ferry  across  a  river.  It  only  now 
remains  to  eny  a  few  words  in  regard  to  the  act  of  1838.  It 
was  admitted  by  the  United  States  counsel,  in  the  argument  of 
this  cause,  that  the  license  required  to  be  taken  out,  by  that  act, 
was  a  license  to  '  carry  on  the  coasting  trade/  and  was  no 
other  than  that  required  by  the  laws  of  the  United  States  exist- 
ing theretofore.  This  indeed,  is  evident  from  the  provisions  of 
the  first  and  second  sections.  The  first  section  requires  a  new 
enrolment,  a  new  license.  The  second  section  a  license  *  under 
the  existing  laws.'  If,  then,  a  vessel  be  neither  engaged  in  the 
coasting  trade  or  indeed  in  any  trade  at  all,  the  clearest  and 
strongest  language  would  be  necessary  to  require  such  a  vessel 
to  take  out  a  license  for  such  purpose.  We  have  seen  that  a 
license  is  an  authority  or  permission  to  carry  on  that  trade ;  if 
it  be  not  intended  to  employ  a  vessel  in  that  trade,  why 
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should  the  owner  be  required  by  law  to  take  out  a  license 
therbfor?  If  the  law  will  bear  no  other  construction  than  one 
so  unreasonable,  we  would  be  bound  to  suppose  it  was  intended 
to  have  that  construction ;  but  it  will  bear  another  construction, 
and  that  is,  that  it  was  intended  that  vessels  engaged  in  the 
coasting  trade,  should  be  required  to  conform  to  additional 
regulations,  before  being  allowed  to  carry  it  on.  The  first  sec- 
tion requires  boats  '  to  make  a  new  enrolment,  and  take  out  a 
new  license,  under  such  conditions  as  are  now  itnposed  by  law, 
and  as  shall  be  imposed  by  this  act'  There  is  not  a  word  in 
the  act  of  1838,  which  applies  particularly  to  ferry  boats,  and 
not  one  but  will  apply  generally  to  vessels  engaged  in  the  coast- 
ing trade.  I  infer,  therefore,  that  it  was  not  intended  to  make 
any  such  extraordinary  change  in  the  existing  laws.  If  such 
a  change  were  contemplated,  many  details  would  be  necessary 
to  confine  its  operation  to  cases  within  the  jurisdiction  of  the 
general  government.  As  was  said  by  the  Supreme  Court  in 
Gibbons  0.  Ogden,  in  regard  to  the  power  *  it  would  be  incon- 
venient and  certainly  is  unnecessary.'  Ferry-boats  would  have 
to  quit  their  station  twice  a  year,  and  go  frequently  several 
hundred  miles  to  be  inspected  and  licensed ;  a  trip  for  which 
they  are  unfit,  and  which  would  make  other  boats  necessary 
to  supply  their  places  at  the  ferries — creating  an  expense  which 
but  few  ferries  would  justify.  It  would  abolish  all  the  laws  of 
the  State  in  regard  to  such  ferries,  and  materially  interfere 
with  its  policy,  economy  and  revenue.  Such  important  changes 
are  not  usually  made  by  mere  implication  or  construction,  and 
no  Court  would,  I  think,  be  justifiable  in  giving  the  laws  in  this 
case  such  an  interpretation.  My  opinion  is,  therefore,  that  the 
act  of  1838  does  not  apply  to  the  steam  ferry-boat,  the  James 
Morrison." 

The  case  being  removed  by  appeal  to  the  Circuit  Court,  it 
was  there  argued  by  Mr.  Hickman  for  the  United  States,  and 
Mr.  Bay  for  the  owners. 

The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Ca- 
tron, affirming  the  judgment,  and  concurring  in  all  the  positions 
assumed  by  the  District  Judge. 

VOL.  vi. — 19 
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MERCHANTS'  BANK  OF  BALTIMORE  v.  BANK  OF  U.  STATES. 

Baltimore  County  Court,  March,  1846. 

(1.)  An  unsatisfied  judgment  in  a  state  court  of  competent  Jurisdiction  is  no  bar 
to  proceedings  instituted  in  another  state  on  the  same  cause  of  action. 

(2.)  A.  having  commenced  proceedings,  in  Maryland,  against  B.,  by  foreign  at- 
tachment, and  B..  having  entered  an  appearance,  and  filed  a  plea  of  non-assumpsit, 
A.  subsequently  obtained  a  judgment  against  B.  in  Pennsylvania,  in  a  court  of 
competent  jurisdiction,  on  the  same  cause  of  action,  for  the  amount  in  controversy. 
Hda,  That  such  judgment  was  no  bar  to  the  proceedings  in  Maryland. 

This  proceeding  was  commenced  by  an  attachment  which 
was  issued  by  the  plaintiff  on  the  11th  September,  1841,  to 
recover  the  sum  of  $151,342.72. 

On  the  24th  of  September,  the  attachment  was  laid  on  cer- 
tain real  estate.  At  the  following  January  term,  there  being 
no  appearance,  there  was  a  judgment  nisi.  On  the  25th  Janu- 
ary, under  the  5th  section  of  the  act  of  Assembly,  of  1832, 
chapter  380,  the  defendants  appeared  by  their  counsel,  and  on 
the  29th  April,  plaintiff  filed  its  declaration,  to  which  defend- 
ants, on  the  same  day,  filed  their  plea  of  non-assumpsit.  Af- 
terward, on  the  10th  June,  defendants,  under  leave  of  court, 
filed  an  amended  plea,  in  which  it  is  alleged  that  the  plaintiff 
ought  not  to  maintain  its  action,  inasmuch  as  the  plaintiff,  after 
the  day  of  the  issuing  of  the  writ  in  this  cause,  that  is  to  say, 
on  the  31st  day  of  March,  1842,  in  a  certain  court  of  record, 
called  the  District  Court  for  the  city  and  county  of  Philadel- 
phia in  the  state  of  Pennsylvania,  impleaded  the  said  defend- 
ants in  a  plea  of  trespass  on  the  case,  &c,  for  the  not  perform- 
ing the  same  identical  promises  and  undertakings,  and  each 
and  every  of  them,  in  the  declaration  mentioned ;  and  that 
such  proceedings  were  thereupon  had  in  said  court  in  that 
plea,  that  afterwards,  to  wit,  on  the  23d  day  of  April,  1842, 
the  plaintiff,  by  the  consideration  and  judgment  of  the  said 
court,  recovered,  on  the  said  plea  against  the  said  defendants, 
#159,676.20,  for  its  damages;  which  it  had  sustained  on  occa- 
sion of  the  not  performing  the  same  identical  promises  and 
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undertakings  in  the  said  declaration  mentioned ;  that  the  said 
judgment  still  remains  in  full  force  and  effect,  not  in  the  least 
reversed,  satisfied,  or  made  void;  wherefore  the  defendants 
pray  judgment  if  the#  plaintiff  ought  to  maintain  its  aforesaid 
action.  To  this  plea  there  was  a  general  demurrer  filed  on  the 
20th  June,  1842;  and  it  is  the  questions  arising  under  this  de- 
murrer, filed  on  the  20th  June,  which  the  court  is  now  called 
upon  to  determine. 

The  questions  presented  by  counsel  were : 
1st.  What  is  the  effect,  within  the  state,  of  a  judgment  ren- 
dered in  a  sister  state  1 
2d.  What  is  the  nature  of  the  defendant's  defence  T 
dcL  What  is  the  nature  of  the  defendant's  plea  T 
Mr.  M'Mahoit,  Mr.  Brown,  and  Mr.  Brume  for  the  plaintiff, 
and  Mr.  Merkdith  for  the  defendant 

Lboranp,  J.,  after  stating  the  case  as  above,  said : 
The  first  of  these  questions  arises  out  of  the  first  section  of 
the  fourth  article  of  the  constitution  of  the  United  States, 
which  provides  that  "  full  faith  and  credit  shall  be  given  in 
each  state  to  the  public  acts,  records  and  judicial  proceedings 
of  every  other  state.  And  Congress  may,  by  general  laws, 
prescribe  the  manner  in  which  such  acts,  records  and  proceed- 
ings shall  be  proved,  and  the  effect  thereof." 

In  execution  of  this  constitutional  authority,  Congress,  on 
the  26th  May,  1700,  provided,  by  enactment,  the  mode  of  au- 
thentication, and  that  "  the  records  and  judicial  proceedings, 
authenticated  as  aforesaid,  shall  have  such  faith  and  credit 
given  them  in  every  court  within  the  United  States  as  they 
have,  by  law  or  usage,  in  the  court  of  the  state  from  whence 
the  said  records  are,  or  shall  be  taken." 

[After  citing,  and  commenting  on  Mills  v.  Duryee,  7  Cranch, 
481 ;  Hampton  v.  M'Connell,  3  Wheaton,  284 ;  M'Elmoyle  v. 
Cohen,  13  Peters,  312;  Cameron  v.  Wurtz,  4  M'Cord,  278; 
Brengle  t>.  M'Lellan,  7  Gill  &  Johnson,  434 ;  the  learned  judge 
proceeded :] 
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The  doctrine  obligatory  upon  us,  on  this  subject  is,  undoubt- 
edly, contained  in  the  authority  to  which  I  have  referred ;  and, 
if  I  rightly  comprehend  it,  it  is  this :  By  the  first  section  of  the 
fourth  article  of  the  constitution  of  the  United  States,  and  the 
act  of  Congress  of  26th  May,  1790,  it  was  intended  that  the 
judgments  of  a  state  court  should  have,  to  a  certain  extent,  the 
character  and  validity  of  a  domestic  judgment,  in  every  other 
state  court  in  the  Union.  That  is  to  say,  they  should  have 
the  same  faith,  credit  and  validity  as  in  the  state  where  they 
were  rendered,  so  far  as  their  existence  and  their  conclusiveness 
on  the  merits  of  the  original  cause  of  action  is  concerned,  and 
therefore  not  to  be  impeached,  except  on  the  ground  of  a  want 
of  jurisdiction,  or  of  fraud.  But  beyond  this,  they  are  to  be 
considered  foreign  judgments,  and  to  be  dealt  with  accord- 
ingly. 

If  this  be  the  true  doctrine,  then  there  can  be  no  difficulty 
in  understanding  several  of  the  decisions  cited  in  argument. 
The  case  in  13  Peters,  312,  the  one  in  4th  M'Cord,  278,  and 
the  case  of  Brengle  v.  M'Clelland,  7th  Gill  &  John,  434.  All 
these  cases,  in  my  apprehension,  are  decided  on  the  ground, 
that  the  constitutional  provision  and  the  act  of  Congress  only 
render  the  judgments  of  sister  states  domestic  judgments  so  far 
as  their  existence  as  judgments  of  the  state  rendering  them9  and 
their  conclusiveness  on  the  merits  are  concerned.  And  this  being 
so,  it  necessarily  follows,  that  in  the  distribution  of  assets  the 
lex  fori  must  govern,  for  it  prescribes  the  remedy ',  and  as  there 
is  no  constitutional  inhibition  on  the  states  in  regard  to  the 
remedy,  and  no  legislation  in  this  state  in  regard  to  it,  the  lex 
fori  is  to  be  ascertained  only  from  the  principles  of  the  com- 
mon law.  That  is  to  say,  in  the  absence  of  any  legislative 
enactment  on  the  subject  (except  for  the  purposes  already  in- 
dicated,) the  rank  and  character,  in  this  state,  of  a  judgment 
rendered  in  a  sister  state  is  that  affixed  to  foreign  judgments 
by  the  common  law. 

It  is  confident!  v  believed  that  these  views  are  fully  sustained 
by  the  latest  decision  of  the  Supreme  Court  of  the  United 
States  on  the  subject  In  that  case  (M'Elmoyle  v.  Cohen,  13 
Peters,  312,)  it  was  held,  that  although  by  the  act  of  Congress 
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of  1790,  judgments  rendered  in  a  sister  state  are  made  debts 
of  record,  yet  they  do  "  not  carry  with  them  into  another  state 
the  efficiency  of  a  judgment  upon  property  or  persons,  to  be 
enforced  by  execution."  And  that  to  give  them  the  force  of 
judgments  in  another  state,  they  must  be  made  judgments  there, 
and  that  judgments  out  of  the  state  in  which  they  are  render- 
ed, are  only  evidence  in  a  sister  state  that  the  subject  matter  of 
the  suit  has  become  a  record  which  cannot  be  avoided  but  by  the 
flea  of  nul  lid  record.  It  was,  moreover,  held  that  such  judg- 
ments have  mot  the  force  of  domestic  judgments  beyond  the 
jurisdiction  declaring  them  to  be  judgments,  but  are  only  do- 
mestic judgments  as  to  the  merits  of  the  claim  or  subject  matter 
of  the  suit*  It  was  also  decided,  that  such  judgments  in  states 
other  than  the  one  where  they  were  rendered  do  not  take  pre- 
cedence of  simple  contract  debts,  unless  they  have  assigned  to 
them  such  precedence  by  the  local  law  of  such  other  states. 

It  is  supposed,  and  has  been  very  ably  argued  to  that  effect, 
by  the  counsel  for  the  defendants,  that  the  Supreme  Court,  in 
deciding  such  judgments  to  have  no  precedence  in  simple  con- 
tract debts,  rested  their  decision,  in  this  regard,  wholly  on  the 
supposed  intention  of  the  legislature  of  Georgia,  as  expressed 
in  its  enactment  To  my  mind,  it  is  clear,  the  court  meant  to 
assert  the  principle  independently  of  all  legislation  of  the  states, 
and  to  rest  it  for  support  on  the  principles  of  the  common  law. 
The  doctrine  and  reasoning  of  the  case  of  Cameron  v.  admi- 
nistrator of  Wurtz,  4  M'Cord,  278,  are  both  adopted,  and  the 
court  observe,  in  speaking  of  that  decision,  that  it  was  "  cor- 
rectly placed  upon  the  footing  that  the  first  section  of  the  fourth 
article  of  the  Constitution  has  effected  no  change  in  the  nature 
if  a  judgment ;" — and,  if  possible,  to  prevent  misapprehension, 
the  court  go  on  to  observe,  that  if  this  case  had  not  been  be- 
fore them,  and  the  point  had  been  then  presented  as  an  original 
question,  they  would  have  come  to  the  same  conclusion.  And 
this  seems  to  be  the  view  taken  by  our  Court  of  Appeals,  in  the 
case  of  Brengle  v.  M'Clelland,  7  Gill  &  Johnson,  443,  where  it 
is  said,  a  judgment  in  another  state  can  rank  only  as  a  simple 
contract  claim  in  the  distribution  of  assets ;  the  conclusive  ef- 
fect given  to  it  by  the  constitution  and  act  of  Congress,  as  a 
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judgment,  not  operating  to  place  it  upon  an  equal  footing  with 
a  judgment  obtained  in  Maryland,  in  the  distribution  of  assets, 
but  leaving  it;  in  this  respect,  to  the  operation  of  common  law 
principles,  according  to  which  it  would  be  considered  a  foreign 
judgment,  and  be  paid  as  a  simple  contract  debt'9 

Now,  if  it  be  true,  that  neither  the  constitution  or  the  act  of 
the  26th  of  May,  1790,  effected  any  change  in  the  nature  of 
the  judgment,  then  it  follows  as  a  necessary  consequence,  that 
its  character  is  precisely  the  same  as  though  the  constitution 
had  been  silent  on  the  subject  And  this  being  so,  the  question 
is,  in  what  light  are  foreign  judgments  viewed  T  There  can 
be  no  doubt  on  this  subject.  They  have  always  been  consi- 
dered in  the  light  of  simple  contracts ;  and  being  so  regarded, 
they  cannot  be  held  to  merge  the  original  cause  of  action,  for 
it  is  of  equal  dignity.  Indeed,  the  whole  doctrine  of  merger 
proceeds  on  the  idea,  that  the  simple  contract  has  been  pierged 
in  one  of  higher  dignity  and  grade.  To  use  the  language  of 
Chief  Justice  Tindal,  in  Smith  v.  Nichols,  35  Eng.  C.  L.  94 : 
"  The  ground  on  which  a  plea  of  judgment  recovered  bars  the 
plaintiff  from  any  further  action  is,  that  the  original  nature  of 
the  debt  or  damage,  where  it  may  be  sought  to  be  recovered,  is 
changed;  that  he  has  a  higher  remedy;  he  has  a  judgment  in 
a  court  of  record  on  which  he  can  issue  an  execution."  Now 
let  us  test  this  case  by  these  principles,  for  the  purpose  of  as- 
certaining whether  there  is  any  merger  because  of  the  judg- 
ment recovered  in  Philadelphia. — Chief  Justice  Tindal  tells  us 
that  this  takes  place  because  "  the  original  nature  of  the  debt, 
or  damage,  where  it  may  be  sought  to  be  recovered  is  changed;99 
and  the  Supreme  Court  of  the  United  States  have  decided,  that 
the  constitution  "  has  effected  no  change  in  the  nature  of  the 
judgment*9  adopting  the  language  of  4  M*Cord,  278,  which  is, 
that  beyond  the  limits  of  the  state  where  it  is  rendered,  it  is 
regarded  but  as  a  simple  contract.  From  this  it  is  clear,  there 
is  no  change  in  the  nature  of  the  original  cause  of  action,  and 
therefore  there  can  be  no  merger.  Again,  Chief  Justice  Tin- 
dal tells  us,  that  merger  takes  place  because  the  party  "  has  a 
higher  remedy ;  he  has  a  judgment  in  a  court  of  record,  in 
which  he  can  issue  an  execution."    The  Supreme  Court  of  the 
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United  States,  both  in  the  caae  of  Mills  o.  Duryee,  7  Cranch, 
and  in  the  case  of  M'Elmoyle  v.  Cohen,  tell  us,  that  a  judg- 
ment  rendered  in  a  sister  state  is  not  such  a  judgment  as  on 
which  an  execution  may  issue  in  a  different  state. 

From  this  examination  of  the  nature  of  a  judgment  rendered 
in  a  sister  state,  and  what  is  necessary  to  work  a  merger,  it 
must  be  apparent,  that  the  judgment  in  Philadelphia  does  not 
work  an  extinguishment  or  merger  of  the  original  cause  of  action 
which  is  the  ground  work  of  this  case.  And  this  view  is  fully 
and  most  distinctly  taken  in  numerous  cases.  In  the  case  of 
Smith  v.  Nicholls,  35  Eng.  C.  L.  04,  it  is  expressly  decided, 
that  a  foreign  judgment,  (and  I  have  shown  this  to  be  such,  in 
the  attitude  in  which  it  is  presented  to  us,)  is  nothing  more 
than  an  agreement  between  the  parties  to  the  extent  of  the 
debt  or  damage ;  and  Judge  Parsons,  in  the  case  of  Bissell  t> 
Briggs,  0  Man.  R.  462,  (a  case  recognized  with  the  highest 
approbation  by  the  Supreme  Court  of  the  State  of  New  York, 
in  5  Wendell,  155,)  says,  that  such  judgments,  i.  e.,  judgments 
of  sister  states,  may  be  declared  on,  "  as  evidence  of  debt  or 
promises,"  thus  showing  that  the  original  nature  of  the  cause 
of  action  is  not  merged  in  the  judgment 

But  it  is  said,  admitting  this  to  be  so,  still  this  plea  is  good, 
and  the  judgment  a  conclusive  bar  to  this  action  because  it  is 
used  defensively. 

It  is  undoubtedly  true,  that  a  distinction  has  been  taken  be- 
tween suits  brought  to  enforce  a  foreign  judgment  and  a  suit 
brought  against  a  party  who  sets  up  such  judgment  as  a  de- 
fence to  the  suit.  In  the  former  it  is  held,  that  no  sovereign  is 
bound  to  enforce  a  foreign  judgment ;  but  it  is  otherwise  where 
the  defendant  sets  up  a  foreign  judgment  as  a  bar  to  proceed- 
ings. (Story's  Conflict  of  Laws,  sect  508.)  But  does  this 
case  come  within  the  rule  ?  Is  not  what  is  meant  by  setting  up 
a  foreign  judgment  as  a  bar  to  the  suit,  the  pleading  of  such  a 
foreign  judgment  as  shows  that  the  right  has  been  decided  to 
be  with  the  defendant,  or  such  an  one  as  shows  that  he  is  exo- 
nerated from  all  liability?  In  such  a  case  the  matter  i&  res  ju- 
dicata, and  ought  to  be  received  as  conclusive  evidence  of 
right    But  this  is  not  such  a  case :  here  the  judgment  pleaded 
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does  not  establish  the  right  to  be  with  the  defendant,  but  with 
the  plaintiff;  it  being  nothing  more,  to  use  the  language  of 
Ghief  Justice  Tindal,  than  the  ascertainment  of  the  amount 
of  the  debt,  and  as  it  does  not  merge  that  by  giving  a  higher 
remedy,  it  can  be  no  bar  to  the  action.  This  is  precisely  the 
doctrine  asserted  in  Smith  v.  Nicolls,  and  in  Hall  v.  Odber,  1 1 . 
Evit.  1 18. 

Entertaining  these  views,  it  is  not  necessary  I  should  consi- 
der at  length  the  other  questions  raised  in  the  case. 
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Common  Pleas  of  England,  June  11,  and  July  6,  1846. 

Where  A.  consigned  goods  to  B.t  a  factor  for  "  sale  and  return,"  and  directed  B. 
not  to  sell  them  below  a  certain  price,  B.  being  in  advance  on  account  of  said  goods, 
gave  notice  that  if  the  advances  made  by  him  were  not  repaid,  he  would  sell  the 
goods  to  repay  himself,  and  he  did  sell  them  accordingly  below  the  price  limited  by 
A.  Held,  in  an  action  brought  by  A.  to  recover  the  amount  at  which  the  goods 
had  been  limited,  that  the  factor  had  no  right  under  the  circumstances  to  disobey 
plaintiff's  orders,  and  that  he  was  liable  for  the  balance. 

This  was  an  action  of  assumpsit,  brought  to  recover  of  the 
defendant,  a  corn  factor,  the  value  of  a  cargo  of  wheat,  con- 
signed by  the  plaintiff  to  the  defendant  for  sale.  The  declara- 
tion set  out  the  consignment,  and  the  order  of  the  plaintiff  not 
to  sell  below  a  certain  price,  and  averred  the  violation  of  the 
order  on  the  part  of  the  defendant.  The  defendant  pleaded 
that  he  was  the  factor  of  the  plaintiff,  that  he  was  under  ad- 
vances  to  a  large  amount  to  the  plaintiff,  on  account  of  said 
cargo  of  wheat,  that  while  so,  he  gave  notice  to  the  plaintiff 
that  these  advances  must  be  repaid,  and  if  this  was  not  done, 
defendant  would  repay  himself  for  said  advances  out  of  the 
proceeds  of  said  cargo,  averring  that  the  cargo  was  sold  at  the 
highest  market  price,  and  produced  less  than  the  amount  ad- 
vanced. For  a  further  plea,  the  defendant  pleaded  that  he 
had  a  lien  as  factor  on  the  cargo  consigned  to  him,  in  respect 
to  the  advances  he  had  made  to  plaintiff. 
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There  were  other  pleas,  not  necessary  to  be  inserted  here  to 
show  the  grounds  of  the  opinion  of  the  court.  To  these  pleas 
there  was  a  general  demurrer,  assigning  inter  aKa  for  cause, 
that  if  the  defendants  meant  to  insist  that  the  advances  gave 
them  a  subsequent  authority  to  disobey  the  plaintiff's  orders, 
such  authority  should  have  been  pleaded  as  the  result  of  an  ex- 
press  agreement,  and  not  have  been  left  as  an  inference  of  law, 
and  also  that  the  plea  was  an  argumentative  traverse  of  the 
promise,  and  amounted  to  the  general  issue. 

In  support  of  the  demurrer  it  was  insisted,  that  as  the  fac- 
tor's power  of  sale  was  not  coupled  with  an  interest,  he  had  no 
right  whatever  to  disobey  the  plaintiff's  orders.  The  defend- 
ants may  have  a  lien  for  their  advances,  yet  this  would  not 
give  them  authority  to  sell. 

On  the  other  side,  it  was  contended  that  in  certain  cases, 
when  the  factor  has  made  advances,  after  he  has  given  notice 
to  the  principal,  and  those  advances  are  not  repaid,  there  is  an 
implied  authority  in  law  to  sell  without  the  assent  of  the  own- 
er. To  sustain  this  position,  Story  on  Agency,  331,  was  cited 
and  relied  upon.  The  opinion  of  the  Supreme  Court  of  the  United 
States  in  Brown  v.  M'Gran,*  delivered  by  Mr.  Justice  Story, 
was  also  cited.  It  was  contended  also  that  where  advances 
have  been  made,  the  factor's  power  becomes  enlarged,  and  the 
consignment  becomes  a  security  for  the  money  advanced. 

CoLTMAff  J.,  delivered  the  judgment  of  the  court. 

Let  us  first  inquire  what  are  the  relative  positions  of  a  prin- 
cipal and  factor  for  sale.  From  the  mere  relation  of  principal 
and  factor,  the  latter  derives  authority  to  sell  at  such  time,  and 
for  such  prices  as  he  may,  in  the  exercise  of  his  discretion 
think  best  for  his  employer ;  but  if  he  receives  the  goods  sub- 
ject to  any  special  instructions  he  is  bound  to  obey  them,  and 
the  authority,  whether  general  or  special,  is  binding.  This  was 
not  denied ;  but  on  the  behalf  of  the  defendants,  it  was  con- 
tended that  where  a  factor  has  advanced  money  on  goods  con* 
signed  to  him  for  sale,  the  authority  to  sell  is  irrevocable,  be- 
cause it  would  be  coupled  with  an  interest.    That  may  be  true; 

•  UPetert,480. 
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bat  it  was  incumbent  on  the  defendants  to  maintain  also,  that 
on  the  failure  of  the  principal  to  pay  such  advances  within  a 
reasonable  time  after  demand,  the  authority  of  the  factor  was 
enlarged ;  and  that  he  had  an  absolute  right  to  sell  at  any  time 
for  the  best  price  that  can  be  obtained,  without  regard  to  the 
interests  of  the  principal,  and  without  regard  to  the  nature  of 
the  authority  originally  given  to  him.  No  case  was  cited  in 
which  this  point  appears  to  have  been  decided  in  any  English 
court.  In  Warner  v.  M'Kay,  (1  Mee.  &  W.591,)  it  was  inci- 
dentally mentioned  ;  and,  as  far  as  any  opinion  of  the  judges 
can  be  collected  from  what  passed,  it  would  seem  that  Parke, 
B.,  thought  that  a  factor  might  sell  to  repay  himself  advances, 
and  that  Lord  Abinger  was  of  a  different  opinion ;  and  certain- 
ly there  is  nothing  there  decided,  that  can  be  treated  as  an  au- 
thority for  our  guidance  in  this  case.  But  we  were  referred 
to  a  passage  in  Story's  Law  of  Agency.  In  the  chapter  on  the 
Right  of  Lien  of  Agents,  he  says,  (s.  371,)  "In  certain  cases, 
where  he  has  Made  advances  as  a  factor,  it  would  seem  to  be 
clear,  that  .he  may  sell  to  repay  those  advances  without  the 
assent  of  the  owner,  (invito  domino,)  if  the  latter,  after  due  no- 
tice of  his  intention  to  sell  for  the  advances,  does  not  repay 
him  the  amount.  For  this  is  cited  a  decision  of  the  Supreme 
Court  of  Massachusetts,  which  refers  to  the  case  of  Pothonier 
v.  Dawson,  (Holt's  N.  P.  383.)  The  latter  was  not  an  instance 
of  goods  placed  in  the  hands  of  a  factor  for  sale,  but  of  a  party 
in  whose  hands  goods  were  deposited  to  secure  the  re-payment, 
at  the  time  agreed  upon,  of  the  money  lent ;  in  which  case 
Gibbs,  C.  J.,  said,  "  Undoubtedly,  as  a  general  proposition,  a 
right  of  lien  gives  no  right  to  sell  the  goods ;  but  when  goods 
are  deposited  by  way  of  security  to  indemnify  a  party  against 
a  loan  of  money,  it  is  more  than  a  pledge.  The  lender's  rights 
are  more  extensive,  than  such  as  accrue  under  an  ordinary 
lien  in  the  way  of  trade."  And  he  proceeds  to  say,  that  "  From 
the  nature  of  the  transaction,  it  might  be  inferred  that  the  con- 
tract was,  that  if  the  borrower  failed  to  repay  the  money,  the 
lender  might  sell  to  repay  himself."  We  were  also  referred  to 
Story  on  Bailments,  chapter  v.,  "On  Pawns  and  Pledges," 
(§  308,)  where  the  rule  of  law  is  said  to  be,  that  if  a  pledge 
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is  not  redeemed  within  the  stipulated  time,  by  a  due  perform- 
ance of  the  contract,  the  pawnee  may  sell  it  in  order  to  have 
his  debt  or  indemnity. 

But  the  relation  of  principal  and  factor,  where  money  is  ad- 
vanced on  goods  consigned  for  sale,  is  not  that  of  pawner  and 
pawnee,  as  they  are  delivered  for  sale  on  account,  and  for  the 
benefit  of  the  principal,  and  not  by  way  of  security  or  indem- 
nity against  the  loan  though  they  operate  as  such,  the  factor 
having  a  lien  upon  them,  and  upon  their  proceeds  when  sold, 
to  the  amount  of  the  claim  against  the  principal.  The  authori- 
ty of  factors,  whether  general  or  special  may  become  irrevo- 
cable, where  advances  have  been  made ;  but  there  is  nothing 
in  this  transaction  from  which  such  a  contract  as  described  by 
Gibbs,  C.  J.,  can  be  inferred ;  and  the  defendants  were  bound  to 
prove  a  contract,  if  at  any  time  the  goods  were  to  be  forfeited, 
or  the  authority  to  sell  enlarged,  so  as  to  enable  the  factors  to 
sell  at  any  time  for  the  repayment  of  the  advances,  without  re- 
ference to  its  being  for  the  interest  of  the  principal  to  sell  at 
that  time  and  for  that  price.  Nor  can  we  find  any  principle 
in  law  by  which,  independently  of  the  contract,  such  authority 
is  given.  On  these  grounds,  it  appears  to  us  the  third  plea  is 
bad  in  substance.  It  is  unnecessary  to  consider  whether  the 
authority  thus  supposed  to  be  given  to  the  factor,  is  to  be  con- 
strued as  an  enlargement  of  his  original  authority  by  some  rule 
of  law,  or  as  arising  from  some  implied  condition  annexed  to 
the  original  contract  In  either  case  it  would  be  very  doubt- 
ful whether  they  should  not  be  treated  as  identical.  The  con* 
tract  laid  in  the  plea,  therefore,  sets  up  a  defence  which 
amounts  to  the  general  issue.  For  the  reasons  we  have  above 
given,  we  think  the  third  plea  is  bad,  and  the  other  special 
pleas  are  open  to  the  same  objection ;  and  our  judgment  must, 
accordingly,  be  for  the  plaintiff.*         Judgment  for  plaintiff. 

•  The  above  cafe  is  taken  from  a  number  of  the  "  Jurist,"  a  legal  periodical  pub- 
lished in  London.  It  is  gratifying  to  the  American  lawyer,  to  find  Judge  Story's 
opinions  frequently  cited  with  great  approbation  in  the  argument  of  cases  reported 
in  this  journal.  We  are  also  pleased  to  see,  that  the  intrinsic  merits  of  Mr.  Phillips' 
Treatise  on  Insurance,  have  made  his  book  very  respectable  authority  in  Wes- 
HalL 
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Jto'mte  of  flradice.— BKairirt  Court,  C  C  Jp. 

HARTSHORNS  v.  MERCER. 

(1.)  When  the  defendanfi  namewaa  act  forth  in  the  original  writ  with  a  middle 
initial,  whereas  in  fact  he  has  no  middle  name,  it  teems  that  the  plaintiff  may  de» 
dare  against  him  in  his  right  name,  notwithstanding  the  error  in  the  writ,  and  in 
ease  of  non-appearance  may  take  judgment  against  him  by  default 

(2.)  No  amendment  will  be  permitted  under  the  act  of  April  16, 1846,  before  the 
appearance  of  the  defendant 

This  was  a  motion  to  amend  the  original  -writ,  by  changing 
the  name  of  Singleton  A.  Mercer,  to  Singleton  Mercer. 

Per  Curiam.  This  motion  is  founded  on  the  second  section 
of  the  act  16  April,  1846.  The  terms  of  this  section  are  very 
comprehensive,  but  as  they  purport  to  confer  power  on  the 
courts,  it  is  reasonable  to  confine  them  to  cases  in  which  the 
courts  had  not  power  to  amend  before.  This  construction  will 
preserve  the  existing  and  well-settled  practice  in  all  cases  in 
which  amendments  have  been  hitherto  allowed.  In  this  case, 
die  writ  issued  against  two  persons,  who  are  described  as  part- 
ners, one  of  whom  is  rightly  named.  The  plaintiff  may  declare 
against  both  by  their  right  names.  If  the  defendants  should 
appear,  the  variance  between  the  writ  and  the  declaration  can* 
not,  by  the  practice  of  this  court,  be  pleaded  in  abatement. 
(2  Cromp.  42,  Tidd.  Pr.)  If  judgment  should  be  rendered 
against  them  for  default  of  appearance,  the  court  will  not  set 
it  aside,  without  proof  that  the  defendants  were  not  the  persons 
served  with  the  process.  But  upon  this  question,  the  sheriffs 
return,  if  precise,  would  be  conclusive.  Besides,  it  appears  by 
the  proviso  to  this  section,  that  the  legislature  had  in  mind, 
cases  in  which  both  parties  are  in  court,  and  as  the  defendants 
have  not  yet  appeared,  the  application  is  ex  parte,  and  upon 
this  view  of  the  act,  at  least,  premature.  The  motion,  there- 
fore,  must  be  refused. 
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In  an  application  to  a  judge  for  a  warrant  of  arrest  M  under  the  third  section  of 
the  act  of  1843,  abolishing  imprisonment  for  debt,"  dec,  the  plaintiff  most  set  out, 
in  his  affidavit,  the  fad*  from  which  the  jndge  is  to  infer  whether  such  a  case  is 
made  ont  as  justifies  a  warrant 


The  plaintiff  made  affidavit,  setting  forth  the  existence,  in 
this  court,  of  his  suit  against  the  defendant  to  recover  a  sped- , 
fied  sum  due  and  payable  to  him  for  goods  sold,  and  delivered, 
dec. — The  affidavit  then  continued  as  follows : — "  And  deponent 
farther  saith,  that  the  said  Joseph  Dougherty  is  about  to  remove 
bis  property  out  of  the  jurisdiction  of  this  court,  (to  wit,  out  of 
the  State  of  Pennsylvania,)  with  intent  to  defraud  his  credit- 
ors— that  he  has  property  which  he  fraudulently  conceals,  and 
that  he  is  about  to  dispose  of  his  property,  with  intent  to  de- 
fraud his  creditors." 
* 

Judge  Findlat  granted  a  warrant  for  the  arrest  of  defend* 
ant,  under  3d  section  of  the  act  of  12th  July,  1843. 

Mr.  H.  E.  Wallace  and  Mr.  Goillou  for  defendant,  (citing 
6  Hill's  Rep.  429,)  asked  that  the  process  should  be  quashed,  on 
the  ground  that  the  affidavit  was  defective  and  insufficient. 

Mr.  H.  M.  and  Mr.  J.  A.  Phillips,  for  plaintiff,  in  reply. — This 
affidavit  is  as  specific  as,  in  the  nature  of  circumstances,  it  can 
be.  The  practice  in  New  York  sanctions  these  general  affi- 
davits ;  and  if  the  plaintiff  has  improperly  charged  the  defend* 
ant,  the  latter  can  at  once  repel  the  attaek  by  his  own  oath. 

Judge  Fiudlat  held  the  case  for  several  days  under  advise- 
ment, and,  after  consultation  with  the  other  judges  of  the  court, 
decided  that  the  affidavit  was  too  general,  and  quashed  the 
warrant,  announcing  it  as  the  opinion  of  two  of  the  judges  of 
the  court,  that  the  plaintiff  must  specify,  and  set  out,  the  facts 
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forming  the  basis  of  the  charge  on  which  he  seeks  to  arrest  the 
defendant.  Whether  these  facts  are  sufficient  to  justify  the 
conclusion,  that  the  defendant  has  done,  or  is  about  to  do,  any 
one  or  more  of  the  acts  which,  under  the  3d  section,  expose 
him  to  arrest,  the  judge  must  decide,  and,  according  to  his  de- 
cision upon  them,  grant  or  refuse  the  warrant  prayed  for. 
Warrant  quashed. 


BANK  OP  CHESTER  COUNTY  v.  OLWINE. 

An  execution  issued  upon  a  judgment  obtained  in  another  county  will  be  set 
aside,  upon  its  being  shown  to  the  court  that  the  whole  record  was  not  certified, 
and  that  proceedings  were  pending  and  undetermined  in  the  county  where  the  judg* 
ment  was'obtained. 

The  judgment  in  this  case  was  obtained  in  Chester  County, 
and  transferred  to  this  court  in  November,  1846,  by  filing  a 
copy  of  the  record  agreeably  to  the  Act  of  Assembly ;  and  a 
warrant  of  arrest  was  issued  by  Judge  Sharswood,  under  the 
provisions  of  the  second  section  of  the  "  Act  abolishing  im- 
prisonment for  debt,"  &c. 

While  the  case  was  remaining  with  Judge  Sharswood  for 
decision,  Mr.  B.  Gerhard  obtained  a  rule  to  show  cause  why 
the  judgment  entered  in  this  court  should  not  be  stricken  off; 
because  the  record,  as  filed  in  this  court,  did  not  show  an  out- 
standing attachment  of  execution,  which  appeared  on  the  origi- 
nal record,  at  the  time  the  transcript  was  filed. 

Mr.  H.  M.  Phillips,  contra. 

Per  Cur.  The  defendant  must  apply  to  the  judge  who  issued 
the  warrant  for  relief.  He  would,  no  doubt,  dismiss  the  pro- 
ceeding under  the  warrant  at  once ;  and  should  the  plaintiff 
issue  precipe  of  execution  from  this  court  upon  the  unsatisfied 
judgment,  the  court  would  set  it  aside,  upon  its  being  shown 
that  the  whole  record  is  not  certified,  and  that  proceedings  are 
pending  and  undetermined  in  Chester  County. 
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iHontljlg  Intelligence. 

A  Duel  by  Authority  of  Law. — We  find  the  following  carious  account 
of  a  duel  hi  Prussia  in  a  late  foreign  paper,  which  we  translate  for  the  bene- 
fit of  our  readers.  It  would  seem  that  there  still  lurks  in^  the  Teutonic 
nature  of  the  Germans,  something  of  that  superstitious  feeling  which  gave 
rise  to  judicial  combats  as  a  mode  of  ascertaining  truth,  in  the  belief  that 
Providence  would  throw  its  aid  on  the  side  of  right  and  justice,  when  they 
could  not  be  vindicated  by  human  tribunals. 

14  By  a  letter  from  Munster,  we  learn  that  a  strange  sight  was  recently 
witnessed  near  that  town,  which  brought  to  the  recollection  of  the  specta- 
tors, the  forms  and  ceremonies  of  the  middle  ages.  This  was  a  duel  fought 
by  authority  of  law.    The  following  are  the  details  of  this  curious  event  :— 

"Two  young  officers,  Baron  de  Denkhaus,  Lieutenant  in  the  11th  Regi- 
ment of  Hussars,  and  Mr.  De  Bounhart,  Lieutenant  in  the  15th  Infantry, 
had  a  quarrel  in  a  billiard  room,  in  which  they  became  much  excited,  and 
the  Baron  de  Denkhaus  made  use  of  some  expressions  of  on  offensive  charac- 
ter toward  the  other. 

M  These  words  having  been  used  in  a  public  place,  and  in  the  presence  of 
a  large  number  of  persons,  Mr.  De  Bounhart  thought  himself  called  upon  to 
require  a  public  satisfaction  of  the  insult;  and  for  this  purpose,  he  cited  the 
Baron  De  Denkhaus  before  the  tribunal  of  honour,  sitting  at  Munster,  to 
abide  its  judgment  in  the  premises.  It  is  well  known  that  courts  of  this 
kind  have  been  established  for  more  than  two  years  in  all  the  divisions  of 
the  Prussian  army.  The  court,  in  conformity  with  the  law,  made  every 
effort  to  force  the  offending  party  to  retract  the  insult  without  success.  It 
then  gave  judgment,  that  the  words  in  question  had  wounded  the  honour  of 
Mr.  De  Bounhart  to  such  a  degree,  that  he  could  not  remain  in  the  army 
without  obtaining  public  satisfaction  for  the  insult,  and  as  Mr.  De  Denk- 
haus refused  to  give  such  satisfaction,  it  authorized  a  duel  between  the  par- 
ties according  to  the  military  regulations. 

"This  duel  accordingly  took  place  in  a  plain,  in  the  middle  of  which  was 
erected  a  stage  for  the  court,  who  were  to  be  the  judges  of  the  combat  In 
front  of  the  stage,  a  sufficiently  large  space  was  railed  oflj  guarded  by  sen- 
tinels, and  detachments  of  infantry  and  cavalry  were  posted,  so  as  to  main- 
tain order  among  the  immense  concourse  of  persons,  which  this  strange 
combat  had  brought  together. 

"  At  three  o'clock,  the  judges,  in  full  uniform,  appeared,  and  took  their  seats 
on  the  stage,  and  having  first  endeavoured  to  bring  the  matter  to  an  ami- 
cable settlement  without  success,  authorized  the  fight  It  was  agreed  that 
the  duel  should  be  fought  with  sabres,  that  it  should  continue  until  one  of 
the  combatants  was  put  "  hors  de  combat"  and  that  they  should  fight  bare- 
headed, and  in  their  shirt  sleeves. 

44  They  fought  long  and  desperately,  until  Mr.  De  Bounhart  received  a 
wound  on  his  thigh,  which  rendered  it  impossible  that  the  duel  should  con- 
tinue longer,  when  the  President  of  the  court  interposed  with  an  order  that 
they  should  now  become  reconciled,  which  was  accordingly  done  at  once, 
they  shaking  hands,  and  embracing  each  other.  The  court  then  adjourned 
and  the  crowd  dispersed. 

14  This  is  the  first  time  that  a  court  of  honour  in  Prussia  has  thought  itself 
forced  to  authorize  a  duel.  Up  to  this  period,  in  all  the  cases  which  has 
been  brought  before  it,  a  reconciliation  has  been  happily  effected." 

Miss  Strickland  Ann  Lord  Campbell. — Miss  Strickland  charges  Lord 
Campbell,  in  his  Lives  of  the  Chancellors,  with  plagiarising,  without  acknow- 
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ledgment,  from  her  Life  of  Eleanor  of  Provence,  published  six  yean  ago, 
into  his  biography  of  the  same  princess  under  the  title  of  the  M  Lady  Keep- 
er." She  refers  to  both  productions,  and  asserts  that  his  lordship  has  trans- 
posed the  language  a  little  in  the  course  of  his  labours  to  disguise  the  fact, 
and  discreetly  transferred  the  references  which  she  honestly  pave  to  her 
authorities  to  his  own  margins ;  but  has  not  put  forth  a  single  ract  in  addi- 
tion to  those  which  she  had  previously  put  forth,  merely  curtailing  her  mat- 
ter, but  preserving  the  arrangement,  and  adding  a  coarse  joke  of  his  own.  He 
has  even,  she  adds,  availed  hurself  of  the  quotations  of  the  old  chronicle 
rhymes,  and  some  interesting  particulars  of  the  death  of  that  queen  for  the 
benefit  of  the  lawyers,  which,  with  his  important  avocations,  he  would  scarce- 
ly, she  imagines,  have  seriously  referred  to  books  of  costume  to  collect  for 
such  a  purpose,  or  known  any  thing  about,  had  be  not  found  them  conve- 
niently under  his  eye  in  connexion  with  the  rest  of  the  information  which  he 
has  drawn  from  her  work.  With  a  true  spice  of  the  woman,  if  not  of  the 
author,  Miss  S.  ends  with  a  6ting.  "  In  other  passages  of  his  work,  he  has 
not  been  quite  so  correct  in  his  historical  assertions,  lie  makes,  for  instance, 
Edward  IV.  the  husband  of  Lady  Jane  Grey,  and  has  made  some  amus- 
ing mistakes  with  regard  to  Wnothesley ;  but  I  forbear  to  enlarge  on  his 
errors,  having  found  him  a  very  correct  retailer  of  my  facts ;  and  it  is  but 
justice  to  add,  that  he  has  not  contradicted  any  thing  I  have  asserted  in  that 
portion  of  my  work  which  he  has  used." 

Actio  Personalis  Moritue  cum  Persona. — We  trust  we  are  not  laying 
ourselves  open  to  a  charge  of  Use  majestf  from  the  lovers  of  Lady  Common 
Law ;  but  the  temptation  is  sometimes  irresistible,  notwithstanding  the  re- 
spect we  bear  to  her  ladyship,  to  liken  her  to  an  overgrown  child  who  has 
outstripped  her  petticoats.  While  the  progress  of  the  age  works  wonders 
every  where  else,  it  seems  with  strange  perverseness  to  nave  been  chary 
of  her  gifts  only  here.  To  accommodate  herself  to  the  growing  wants  of 
society,  her  ladyship  has  added,  it  is  true,  at  least  a  cubit  to  her  stature,  and 
in  other  respects  has  grown  in  grace  and  strength ;  but  there  hangs  about 
her  withal,  and  we  cannot  account  for  it,  unless  it  be  owing  to  the  blind 
flattery  of  her  liege  admirers,  so  much  old-fashioned  finery  and  antiquated 
gear,  which  the  shreds  and  patches  and  amiable  fictions  of  her  friends  can- 
not disguise ;  and  from  time  to  time  she  utters  too,  such  strange  language, 
that  lawyers  as  we  are,  we  cannot  help  sometimes  feeling  almost  ashamed 
of  her.  Tempora  mutantur,  and  so  most  Lady  Common  Law,  and  at  the 
risk  of  a  tilt  with  her  old-fashioned  friends,  we  shall  be  radical  enough  to 
hail  with  delight  every  attempt  made  hereafter  to  dress  her  out  in  more 
modern  and  fashionable  attire. 

In  this  spirit  we  commend  to  our  legislatures  the  Act  of  9  &  10  Vict 
passed  in  August  last,  for  compensating  the  families  of  persons  killed  by 
accidents. 

u  That  whensoever  the  death  of  a  person  shall  be  caused  by  wrongful  act, 
neglect  or  default,  and  the  act,  neglect  or  default  is  such  as  would  (if  death 
had  not  ensued,)  have  entitled  the  party  injured  to  maintain  an"  action,  and 
recover  damages  in  respect  thereof,  then  and  in  every  such  case,  the  person 
who  would  have  been  liable  if  death  had  not  ensued,  shall  be  liable  to  an  ac- 
tion for  damages,  notwithstanding  the  death  of  the  person  injured  ;  and  al- 
though the  death  shall  have  been  caused  under  such  circumstances  as 
amount  in  law  to  felony." 

This  law  contains  some  other  excellent  provisions,  and  we  should  be  glad 
to  see  the  whole  of  it  transferred  to  our  Statute  Books. 

Within  a  few  years  past,  the  attempt  has  been  several  times  made  to 
bring  similar  actions  in  this  state,  but  actio  personalis  moritur  cum  persona, 
says  common  law,  and  she  is  sovereign. 
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South  Cabouna.— J.  J.  Cakdwbll,  Esq.,  was,  oil  December  7,  elected 
by  the  legislature,  Chancellor,  in  place  of  David  Johnson,  Esq.,  who  had 
recently  been  chosen  Governor  of  the  State. 

Maryland. — Joan  Johnson,  Esq.,  of  Annapolis,  has  been  commissioned 
Chancellor  of  Maryland.  The  new  incumbent  is  pronounced  by  the  National 
Intelligencer  to  be  a  "  man  of  intelligence,  probity  and  experience,  a  man 
well  known  in  the  state  councils,  as  of  stern  and  unyielding  integrity,  dis- 
criminating, astute  and  industrious ;  in  all  things  prudent,  yet  tolerant ; 
liberal,  yet  just."  We  hope  in  our  next  number  to  give  a  biographical 
notice  of  his  predecessor,  the  late  Chancellor  Bland. 


Pennsylvania. — On  December  15, 1846,  Jour  M.  Read,  Esq.,  resigned 
his  post  as  Attorney  General  of  this  State,  and  on  December  17,  Benjamin 
Champnxy8,  Esq.,  of  Lancaster,  was  appointed  to  fill  the  place  thus  va- 
cated. 


North  Carolina. — Edward  Stanly,  Esq.,  was  elected  by  the  legislature 
on  December  10,  Attorney  General  for  the  constitutional  term  of  three  years. 

Delaware. — Daniel  Rodney,  Esq.,  whose  death,  at  the  advanced  age  of 
82,  was  recently  noticed  in  the  papers,  was  for  many  years  prominently 
connected  with  the  judicial  and  political  history  of  the  State  of  Delaware. 
After  filling  various  stations  of  honour  and  trust  in  his  native  State— having 
for  many  years  been  Judge  of  the  Court  of  Common  Pleas— Governor  of  the 
State — member  of  the  Senate  of  the  United  States,  and  of  the  House  of  Re- 
presentatives— and  as  a  man  and  a  citizen,  valued  and  useful  in  every  station 
he  filled.  In  1827,  he  withdrew  from  public  life.  He  passed  the  remainder 
of  his  days,  in  the  language  of  an  eminent  divine  of  the  church  to  which  he 
was  attached,  "  in  that  retirement  which  he  loved ; — but  retired  and  domes- 
tic as  his  habits  were,  his  conversation  was  still  a  source  of  pleasure  and  in- 
struction to  the  social  circle,  which  he  enlivened  by  the  resources  of  a  mind 
well  stored  with  classic  literature  and  various  reading;  and  of  a  memory 
which  embraced  within  its  scope  more  extensive  personal  knowledge  of  the 
leading  men  and  events  of  his  native  State  for  the  last  sixty  years,  man  that 
of  any  man  now  living.  It  is,  however,  the  recollections  which  hang  around 
his  domestic  life  which  most  endear  his  memory  to  his  family  and  friends. 
It  was  in  the  domestic  circle  that  the  beautiful  example  of  a  long  life,  passed 
without  reproach,  was  exhibited  in  brightest  relief.  Simple  and  unostenta- 
tious in  his  character — temperate  and  self-subdued — gentle  in  reproof,  sym- 
pathizing and  tender  in  affliction  and  distress — he  lived  amid  the  love  and 
veneration  of  all  who  were  connected  with  him." 


Louisiana. — Judge  Martin,  whose  death  at  a  ripe  old  age  has  lately 
been  brought  to  the  notice  of  the  profession,  was  a  man  whose  peculiarities 
were  as  great  as  his  talents  were  eminent.  His  judicial  opinions  fill  not  a 
few  volumes  of  reports ;  and  his  personal  exploits  would  fill  almost  as  many 
volumes  of  biography.  Sixty  years  ago  he  started  from  his  father's  home  in 
Marseilles,  with  a  knapsack  on  his  back,  and  four  hundred  francs  in  his 
pocket ;  and  after  having  flitted  through  the  West  Indies  in  the  gay  plumage 
with  which  so  sumptuous*  an  outfit  would  invest  him,  he  found  himself,  when 
at  the  age  of  twenty,  without  a  cent  in  his  pocket,  and  with  only  a  little 
cheap  finery  on  his  bade,  landed  on  the  shores  of  North  Carolina,  when,  after 
having  vainly  attempted  to  organize  a  French  Opera  company,  in  which  he 
was  both  buffo  and  everything  else,  he  became  apprentice  to  a  printer.- 
Prom  being  apprentice,  however,  he  rose  to  principal,  having,  in  three  years, 
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by  means  of  that  singular  facility  for  accumulation  which  he  afterwards  dis- 
played so  fully,  bought  his  master  out  In  Louisiana,  where  he  afterwards 
moved,  he  combined  the  occupation  of  Judge,  brick-yard  manager,  mail  con- 
tractor, and  publisher.  It  is  said  that  on  settling  up  his  accounts  with  his 
partner  in  the  brick-yard,  after  the  lapse  of  nearly  seven  years,  it  was  found 
that  the  personal  expenses  of  his  whole  family — children,  it  is  true,  he  had 
none — had  not  reached  twenty-five  cents  per  diem.  Of  his  judicial  history, 
we  hope  hereafter  to  give  a  full  narrative ;  of  his  more  mature  personal  his- 
tory, little  more  need  be  said,  than  that  there  are  few  men  of  his  time  who 
had  lived  poorer  or  died  richer.  His  estate,  which  in  a  will  of  five  lines  he 
left  to  his  brother,  exceeded  9400,000. 


JJtro  ftobluations. 

A  Treatise  on  the  Law  of  Partition,  bt  Writ,  in  Pennsylvania,  with 
a  Digest  of  Statutes,  and  an  Appendix  of  Forms.  By  £.  Spencer 
Miller.    Philadelphia,  1847,  T.  &  J.  W.  Johnson. 

In  our  last  number,  we  had  the  pleasure  of  calling  the  attention  of  the 
profession  to  the  valuable  work  of  Mr.  Hood,  on  Orphans9  Court  Practice. 
Closely  connected  with  this  subject,  and  filling  a  cap  equally  needed  in  our 
libraries,  is  Mr.  Miller's  Treatise  on  the  Law  of  Partition ; — always  a  sub- 
ject involving  important  interests,  and  calling  for  the  most  minute  and  care- 
ful management  upon  the  part  of  both  bench  and  bar ;  it  has  assumed  addi- 
'  tional  weight  since  the  act  of  1846,  conferring  upon  the  courts  of  common 
law,  jurisdiction  which  has  hitherto  been  confined  to  the  Orphans'  Court 
The  great  looseness  and  variety  of  practice  which  has  prevailed  in  the  dif- 
ferent counties  throughout  the  State,  and  the  errors  and  imperfections  in 
making  up  the  records  in  partition,  needs  reforming;  and  we  testify  most 
cheerfully  to  the  value  of  Mr.  Miller's  labours  on  this  score,  and  trust  that 
they  will  be  appreciated  by  the  profession.  The  arrangement  of  the  work 
is  excellent  The  third  part,  on  the  Jurisdiction  of  Courts  and  Practice  in 
Partition,  covers  nearly  two  hundred  pages,  and  leaves  nothing  unsaid.  The 
Index  is  full,  and  the  Appendix  of  Forms  not  the  least  valuable  part  of  the 
work,  accurately  and  carefully  prepared. 

Dvnlop's  Laws  of  the  State  of  Pennsylvania,  Chronologically  Ar- 
ranged, with  Notes  and  References  to  the  Decisions  of  the  Supreme 
Court  of  this  State.  By  James  Dunlop,  Esq.  Philadelphia,  T.  &  J.  W. 
Johnson. 

Every  one  who  has  had  occasion  to  examine  how  far  a  subsequent  legis- 
lation affects  provisions  made  by  statute  which  it  seeks  to  revise,  correct  or 
supply,  has  felt  the  importance  of  having  a  clear  chronological  arrangement 
of  the  laws  on  any  particular  subject  He  who  studies  our  revised  code 
without  knowing  something  of  its  history,  will  scarcely  succeed  in  his  task. 
For  this  reason,  every  lawyer  in  extensive  practice,  possesses  Judge  Smith's 
edition  of  the  laws  of  Pennsylvania ;  and  we  all  know  that  complete  sets  of 
the  pamphlet  laws  command  almost  fabulous  prices,  and  indeed  can  scarcely 
be  procured  at  any  price. 

With  these  views  we  are  much  pleased  with  the  plan  of  Mr.  Dunlop's 
Diffest  The  laws  are  arranged  in  chronological  order,  and  thus  is  presented 
a  clear  view  of  the  progress  which  has  been  made  from  the  settlement  of 
the  commonwealth.  A  copious  index  enables  the  student  to  discover  with- 
out difficulty  the  last  statutory  provisions  on  any  subject    We  regard  this 
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book  as  very  valuable,  as  giving  the  means  of  comparison  and  illustration, 
an  object  not  so  easily  attained  perhaps  by  the  other  digests  of  laws  now 
in  use.  We  propose  at  a  subsequent  period  to  notice  more  fully  the  present 
work,  both  in  its  own  relations,  and  in  connection  with  the  edition  of  Pur- 
don  which  is  now  passing  through  the  press,  but  which  our  limits  this  month 
do  not  allow  us  to  examine. 


Stye  JfatoailU  <&a*t. 

The  case  of  M'Dermond  ».  Kennedy,  as  reported  in  our  last  number,  has  given 
rise  to  a  review  which  was  originally  sent  to  us  as  a  communication,  and  on  our 
declining  to  publish  it,  was  distributed  generally  among  the  profession  in  this  city 
in  a  pamphlet  form.  Twelve  pages  of  comment  on  a  case  occupying  but  eight, 
however  interesting  to  those  immediately  concerned  in  the  question  to  which  it  re- 
lates, might  have  been  the  subject  of  some  complaint,  not  only  to  a  large  portion  of 
our  readers  in  this  state,  but  to  all  of  those  out  of  it ;  and  independently  of  the  chief 
reason  we  assigned  for  its  non-publication, — i.  e.,  the  feet  of  its  partaking  too  much 
of  the  character  of  an  attack  on  our  good  faith  in  reporting  the  particular  case, — we 
may  be  pardoned  for  feeling  some  delicacy  in  recognizing  the  claims  of  a  controversy 
which  this  month  asserts  the  right  of  possessing  one  fourth  of  our  pages,  and  the 
next  month  might  by  the  same  right  insist  upon  the  whole. 

We  propose  now  to  do  what  we  offered  the  respectable  and  intelligent  author  of 
the  Review  to  do  at  the  outset ;  to  set  forth-  briefly  the  points  in  which  he  con- 
siders our  report  as  defective,  and  to  give  in  reply,  with  equal  brevity,  a  statement 
of  the  principles  on  which  the  report,  so  far  as  those  points  are  concerned,  was  con- 
structed. 

It  was  mentioned  by  us»in  a  note  to  the  report,  (VI.  Law  Journal,  p.  66,) 
that  the  case,  "  in  consequence  of  a  misapprehension  at  the  time,  as  appears  by  a  letter 
from  the  Chief  Justice  now  before  us,  was  not  assigned  after  argument  to  any  par- 
ticular judge  for  examination."  u  The  impression  capable  of  being  conveyed  by  this 
remark,"  is  the  comment  of  the  author  of  the  review,  "  is,  that  no  consultation  was 
held  by  the  judges  upon  the  case  after  it  was  argued  ;  that  the  practice  of  the  court 
is  to  assign  cases  after  argument  to  some  paiticuJta  judge  for  examination,  and  that 
this  was  not  done  in  M'Dennond  v.  Kennedy."  That  the  statement  given  by  us, 
is  substantially  the  same  as  that  contained  in  the  Chief  Justice's  letter,  which  was 
our  authority,  is  not  contested ;  and  as  the  letter  in  question  was  placed  by  us  in  the 
hands  of  the  author  of  the  review  for  inspection,  before  the  reception  by  us  of  his 
communication,  the  inference  is  that  the  "  impression  conveyed '  by  us  was  the 
same  as  that  which  we  had  ourselves  received  from  the  tribunal  we  jointly  invoked. 
But  our  statement  went  merely  to  a  single  fact,  that  the  case  was  not  assigned  to 
any  particular  judge  for  examination.  Whether  or  no  there  was  a  consultation  of 
the  judges  of  the  court,  we  were  not  informed ;  it  was  a  question  concerning  which 
we  had  not  inquired,  and  on  which  we  hazarded  no  opinion.  All  we  did  was  to 
mention  the  reason  stated  to  us  for  the  non-insertion  of  the  case  in  the  regular  re- 
ports, and  in  order  to  throw  all  the  light  on  the  subject  we  could  obtain,  we  pro- 
ceeded to  insert  entire  Mr.  Bis/vet's  letter  of  August  20,  1846,  in  which  the  "  im- 
pression capable  of  having  been  conveyed"  by  the  preceding  three  lines,  was  flatly 
negatived  by  authority,  which  the  writer  of  the  review  certainly  will  not  question. 
Perhaps,  also,  the  statement  which  was  made  may  derive  additional  weight  from 
the  fact  that  the  report  as  a  whole  was  submitted  to  the  Chief  Justice  in  the  proof, 
and  did  not  reach  the  press  until  it  had  received  his  assent 

The  report  in  the  Law  Journal,  it  is  argued,  has  in  several  material  items 
varied  from  the  report  made  up  by  Mr.  Watts,  who  was  the  reporter  of  the  Su- 
preme Court  at  the  time,  and  to  whose  authority  it  is  intimated  we  should  have 
yielded.  Certainly,  if  from  that  accurate  and  able  lawyer,  any  official  report  of 
M'Dermond  *.  Kennedy  had  proceeded,  we  should  not  have  attempted  to  have  pub- 
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lished  it  at  alL  Such,  however,  is  not  the  case.  It  is  true  a  printed  anonymous 
circular  had  been  sent  to  us  in  November  last,  by  a  gentleman  of  this  city,  with  a 
request  that  it  should  be  transferred  to  our  columns,  but  its  tenor  was  such  as  to 
convince  us  that  it  had  been  committed  to  us  by  mistake ;  that  it  was,  as  it  purported 
to  be,  a  letter  addressed  to  another  party,  to  whose  discretion,  and  not  to  ours,  the 
propriety  of  its  publication  was  entrusted;  and  that  even  were  it  to  be  published  at 
all,  the  organs  in  which  it  was  to  appear  were  so  limited  as  to  exclude  us  from  the 
number. 
It  was  as  follows  :— 

Extract  qf  Letter  t*  Jtoviil*  B  Craig,  E$q. 

"  Carlisle,  Auoost  19, 1846. 
••  There  has  been  a  great  deal  of  interest  excited  in  Philadelphia,  on  the  subject  of  the  power 
of  the  city  to  subscribe  for  stock  to  the  Central  Railroad.  Mr.  Binney's  opinion  is  adverse 
to  the  exercise  of  the  power.  The  identical  question  was  presented  to  our  Supreme  Court  at 
May  Term,  1839,  and  decided  against  the  right  of  a  corporation  to  subscribe  to  such  an  ob- 
ject. As  the  question  is  an  interesting  one,  I  send  you  a  report  of  the  case  which  I  have 
made  up,  and  which  I  suggest  that  you  have  published  in  one  of  the  Pittsburgh  papers.*' 

It  then  proceeded  to  give  a  sketch  of  the  case  which  we  found  on  comparison 
with  the  paper-book  to  be  so  far  correct,  that  we  copied  it  in  our  pages  entire,  in- 
serting in  addition  the  whole  of  the  section  of  the  act  by  which  the  borough  of  New- 
ville  was  incorporated,  together  with  the  body  of  Judge  Reed's  charge,  which  in  the 
circular  was  omitted.  That  Judge  Reed's  charge  tells  strongly  for  the  views  of  the 
author  of  the  review  is  confessed;  and  that  in  determining  the  powers  of  a  creature 
of  the  legislature,  it  was  right  to  publish  the  statute  by  which  that  creature  was  con- 
stituted, seems  manifest  It  is  said,  however,  that  in  giving  Judge  Reed's  charge, 
the  following  passage  was  omitted.  "  The  plaintiff  only  acts:  verdict  of  $2.10  in  ac- 
cordance with  the  understanding  at  the  trial.  The  object,  as  stated,  being  merely  to 
try  the  right  Excepted  to  by  defendants.  This  bill  sealed."  Now  this  was  no 
part  of  the  charge,  but  simply  a  memorandum  of  the  judge  of  the  result  of  the  trial, 
which  we  had  incorporated  m  the  previous  statement  of  the  case.  The  only  ma- 
terial point  of  doctrine  it  contains  was,  as  he  remarks,  already  stated,  and  is  published 
by  us  in  the  charge.  "  It  is  stated,  too,  on  the  notes  by  consent,  that  the  main  ob- 
ject of  the  action  is  to  try  the  right  The  mere  amount  paid  by  the  plaintiff  is  only 
asked  as  damages.  The  whole  is  two  dollars  and  ten  cents."  (VI.  Law  Journal, 
p.  72.)  Having  given  thus  much,  we  did  not  think  it  necessary  to  repeat,  from  the 
bill  of  exceptions,  the  incoherent  and  redundant  minute  in  question. 

The  only  remaining  point  to  be  noticed  is  our  neglect  in  not  extracting  from  the 
letter  to  Mr.  Craig,  the  declaration  that  "  the  identical  question  (with  that  of  sub- 
scription) was  presented  to  our  Supreme  Court  at  May  Term,  1839,  and  decided 
against  the  right  of  a  corporation  to  subscribe."  Putting  aside  the  impropriety  of 
quoting  such  a  statement  from  a  letter  evidently  not  meant  for  the  public  eye,  it 
struck  us,  that  to  define  a  case  settled  eight  years  ago  by  declaring  it  to  be  u  iden- 
tical" with  one  now  in  litigation,  might  be  a  summary  method  of  settling  the  latter, 
but  was  an  imperfect  way  of  reporting  the  first  We  thought  it  better,  therefore, 
to  let  the  profession  judge  of  the  identity  of  the  precedent  by  publishing  it  in  full, 
and  leaving  to  their  unassisted  consideration  any  application  it  might  invite. 

We  have  thus  hastily  stated  the  principles  on  which  the  report  of  MDermond  «. 
Kennedy  was  framed ;  and  in  taking  final  leave  of  the  subject,  we  have  only  to  say 
in  answer  to  the  inquiry  with  which  the  review  closes,  that  the  only  thing  in  our 
possession  partaking  of  the  character  of  "  documents,  or  statements,  or  opinions," 
showing  the  views  of  the  Supreme  Court  on  the  premises,  is  the  following  passage  in 
a  letter  from  Mr.  Watts,  which  we  have  received  since  the  above  was  written. 

"Carlism,  Drcbhrsr  93, 1840. 
"  Previously  to*  the  receipt  of  your  letter  of  the  22nd  inst,  I  had  read  the  Law  Journal  re- 
port of  M'Dermond  v.  Kennedy.  I  have  looked  at  it  again,  with  a  paper-book  of  the  case 
and  my  own  notes  of  the  trial  in  my  hand.  I  think  the  report  a  full  and  accurate  one. 
Whatever  I  may  have  thought  with  regard  to  the  identity  of  this  case  with  that  which  now 
so  much  interests  the  city  of  Philadelphia,  so  far  as  I  remember,  I  had  it  not  in  my  mind  to 
make  any  public  expression  of  it ;  and  my  letter  to  Mr.  Craig,  I  need  hardly  say,  was  not  id- 
tended  to  form  any  part  of  the  report  or  the  ease,  and  doubtless  he  used  it  but  to  draw  at- 
tention to  the  case  itself." 
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JUigest  of  (Easts. 

CASKS  DECIDED  IN  1845  AND  1846  IN  MASSACHUSETTS,  NEW  YORK,  PENNSYL- 
VANIA, VIRGINIA,  NORTH  CAROLINA,  AND  SOUTH  CAROLINA. 

bills  or  exchanoe — (Continued  from  page  106.) 

25.  Plaintiff  purchased  bills  on  London,  at  one  hundred  and  dighty  days' 
sight,  (not  to  be  negotiated  unless  eastward  of  the  Cape  of  Good  Hope,)  by 
gyring  his  note  at  twelve  months,  on  the  maturity  of  which  the  amount  was 
to  be  adjusted  on  certain  stipulated  terms.  At  the  maturity  of  the  note, 
the  adjustment  was  made,  and  a  new  note  calling  for  interest  was  given ; 
which  note,  after  several  renewals,  was  paid  voluntarily.  Held,  that  the  in- 
terest so  paid  could  not  be  recovered.  1.  Because  he  was  bound  to  pay  the 
notes  at  maturity,  at  all  events.  2.  Because  he  had  only  paid  voluntarily, 
what  he  might  have  been  compelled  to  pay  by  suit  Keene  v.  Bank  U.  &, 
2  Barr,  237. 

26.  Evidence  of  mercantile  usage,  that  the  interest  during  such  period, 
was  for  the  benefit  of  the  purchaser  of  the  bills  is  inadmissible,  as  tending 
to  alter  the  express  agreement  of  the  parties.    Id. 

See  Actions  in  General,  3,  '6,  8. — Actions  of  Assumpsit,  6. — Banks,  1, 
4. — Contract,  10,  11, 16. — Bond,  6. — Courts,  2. — Limitations,  5,  8. — Set 
off,  1,  2. — Principal  and  Agent,  1. — Principal  and  Surety,  10, 11. 

BOND. 

1.  Where  A.  by  a  penal  bond  stipulated  that  he  would,  by  his  last  will 
and  testament,  devise  a  certain  tract  of  land  to  C.  S.,  in  fee,  and  in  fact  de- 
vised to  him  the  said  land,  but  not  in  fee ;  held,  that  not  having  devised  the 
land  in  fee  simple,  the  condition  of  the  bond  was  broken;  and  that  the  pro- 
per measures  or  damages,  was  the  difference  in  value  between  an  estate  in 
absolute  fee  simple,  and  the  estate  devised,  though  the  damages  could 
not  exceed  the  penalty  of  the  bond.    Spruil  v.  Davenport,  5  Ire.  145. 

2.  The  obliteration,  by  the  holder  of  a  bond  of  a  payment  endorsed  in  it, 
does  not  destroy  the  validity  of  the  bond.  Such  an  entry  is  no  more  than  a 
receipt,  and  constitutes  no  part  of  the  bond.    Simms  v.  PaschaU,  5  Ire.  276. 

3.  A  bond  taken  by  the  Bank  of  the  State  of  South  Carolina,  for  a  loan 
of  money,  is  not  illegal  and  void,  because  it  is  not  secured  by  a  mortgage, 
as  prescribed  in  the  charter.  A  contract  with  a  corporation  may  be  bind- 
ing on  the  parties,  though  it  may  be  an  abuse  of  the  corporate  powers,  for 
which  the  corporation  may  be  answerable  to  the  government  which  created 
it    Bank  v.  Hammond,  1  Rich.  281. 

4.  A  bond  to  take  the  benefit  of  the  insolvent  laws,  is  not  discharged  by 
the  act  of  July  12,  1842.    MFadden  v.  DiUy,  2  Barr,  61. 

5.  If  the  assignee  of  a  bond  fail  to  recover  it  from  the  obligor  by  reason 
of  the  consideration  of  it  having  failed  before  the  assignment  orit  was  made, 
he  may  recover  back  from  the  assignor  the  money  he  paid  for  the  assign- 
ment, whether  he  holds  his  guaranty  or  not*    Keuffelt  v.  Leber,  9W.& 

S.  &a 

6.  A  bond  or  note  cannot  be  levied  on  and  sold  by  the  sheriff;  nor  will 
such  sale  and  delivery  pass  any  title.  A  note  deposited  in  pawn,  may  be 
attached  as  a  debt  under  an  attachment  and  execution  against  the  owner ; 
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but  it  is  proper  to  return  specifically  what  goods,  &c,  were  attached.    Per 
Rogers,  J.    Rhoads  v.  Megonigal,  2  Barr,  88. 

7.  A  bond  is  not  perfected  until  delivery ;  hence,  a  mere  signing  on  Sun- 
day does  not  render  it  void,  if  not  delivered  until  the  day  following.  Com- 
monwealth v.  Kendig,  2  Barr,  448. 

8.  Whether  an  official  bond  signed  on  Sunday,  is  void  as  to  parties  to  be 
thereby  protected,  being  strangers  to  the  breach  of  the  law ;  query.    Id. 

See  Bail,  ^.—Contract,  9. — Debtor  and  Creditor,  15. — Evidence,  8. 
—"Principal  and  Surety,  13. 

Books.— See  Evidence,  21, 23,  24        Bridges.— See  Roads. 

Carrier. — See  Bailment,  2.        Chancery. — See  Equity. 

Chattels. — See  Real  and  Personal  Estate* 

Chose  in  Action. — See  Bills  of  Exchange,  3. 

Common  Schools. — See  Schools, 

constable. 

1.  Where  in  1835,  notes,  the  makers  of  which  were  proved  to  be  solvent, 
were  put  in  the  constable's  hands  for  collection,  and  on  the  trial  of  an 
action  for  the  breach  of  his  bond,  which  action  was  brought  in  1840,  he 
failed  to  account  for  or  produce  the  notes :  held,  that  the  court  did  right  in 
instructing  the  jury  that  they  might  give  in  damages  the  whole  amount  of 
the  notes.     State  v.  Eskridge,  5  Ire.  411. 

2.  To  protect  the  officer  from  paying  substantial  damages  for  the  failure 
to  perform  his  duty,  he  must  place  the  plaintiff  in  the  same  situation,  in 
every  respect,  that  he  was  when  the  agency  was  assumed.    Id. 

3.  A  constable  is  not  entitled  to  fees  for  travelling  to  serve  a  criminal 
warrant  unless  the  service  is  actually  made,  though  the  party  sought  to  be 
arrested  cannot  be  found.    Ex  parte  Wyles,  1  Den.  6*58. 

4.  It  seems  the  rule  is  universal,  that  an  officer  is  not  entitled  to  fees  for 
travelling  to  serve  process,  unless  the  service  is  made.    Id. 

5.  The  sureties  of  a  constable  are  only  responsible,  where  an  execution  is 
delivered  to  him,  in  his  official  capacity,  by  the  magistrate.  Snapp  v.  Com- 
monwealth, 2  Barr,  49. 

6.  To  charge  the  surety,  the  action  should  be  against  the  constable  as 
such.    Id. 

7.  A  return  of "  served19  by  a  constable  to  an  execution  is  insufficient ; 
and  on  a  scire  facias  against  the  constable,  and  plea  of  "  nul  tiel  record," 
judgment  was  entered  for  the  plaintiff    Burkholder  v.  KeUer,  2  Barr,  51. 

See  Criminal  Law,  5. — Sheriff,  1. 

CONSTITUTIONAL  LAW. 

1.  The  Act  of  Assembly  of  North  Carolina,  of  1640,  chapter  30,  entitled 
"  An  Act  to  prevent  free  persons  of  colour  from  carrying  fire  arms,"  is  not 
unconstitutional. 

It  is  the  settled  construction  of  the  constitution  of  the  United  States,  that, 
no  limitations  contained  in  that  instrument  upon  the  powers  of  government, 
extend  to,  or  embrace  the  different  states,  unless  they  are  mentioned,  or  it 
is  expressed  to  be  so  intended.  Free  persons  of  colour  in  that  state,  are  not 
to  be  considered  as  citizens  in  the  largest  sense  of  the  term,  or  if  they  are, 
they  occupy  such  a  position  in  society  as  justifies  the  legislature  in  adopting 
a  course  of  policy  in  its  acts  peculiar  to  them,  so  that  it  does  not  violate 
those  great  principles  of  justice  which  lie  at  the  foundation  of  all  laws. 
State  v.  Newson,  5  Ire.  250. 
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2.  Where  an  act  of  the  legislature  has  received  a  construction,  a  reme- 
dial act  will  always  be  held  to  extend  to  future  cases ;  and  it  seems  the 
legislature  have  not  the  constitutional  power  by  such  acts,  to  impair  or  ef- 
fect rights  acquired,  or  existing  under  such  construction.  Lambertson  v. 
Hogan,  2  Barr,  22. 

3.  Devise  in  trust,  with  power  to  the  tenant  for  life  to  sell  on  irredeem- 
able ground  rents,  the  tenant  for  life  was  authorized,  by  the  Act  of  Assem- 
bly, to  sell  on  redeemable  ground  rents  payable  to  the  trustees ;  the  redemp- 
tion money  also  to  be  received  by  the  trustees,  to  be  invested  under  the, 
direction  of  the  Orphans*  Court,  but  the  purchasers  not  bound  to  see  to  its 
application.  The  act  is  constitutional,  and  no  objection  can  be  made  by  a 
purchaser  on  that  account    Sergeant  v.  Kuhn,  2  Barr,  393* 

4.  A  devise  of  land  in  trust  for  A.  B.  and  C.  for  life,  remainder  to  their 
respective  children  according  to  appointment ;  and  in  default  thereof  equally 
among  them,  with  cross  remainders.  A  private  act  of  the  legislature  au- 
thorized a  sale  on  ground  rents,  redeemable  or  irredeemable ;  the  trustees 
giving  security,  on  receipt  of  the  money  paid  in  redemption,  to  be  applied 
according  to  the  trusts  in  the  will.  Held,  that  the  act  was  constitutional, 
and  the  court  will  enforce  a  contract  of  purchase  from  the  trustees.  Nor- 
th v.  Clymer,  2  Barr,  277. 

5.  Under  the  constitution,  a  single  judge  is  competent  to  hold  a  Court  of 
Quarter  Sessions  when  so  directed  by  the  legislature.  Common,  v.  Martin, 
2  Barr,  244. 

6.  The  state  is  never  presumed  to  have  parted  with  one  of  its  franchises, 
in  the  absence  of  conclusive  proof  of  such  an  intention :  hence,  a  license  ac- 
corded by  a  public  law  to  a  riparian  owner  to  erect  a  dam  in  the  Susque- 
hanna river,  and  conduct  the  water  upon  his  land  for  his  own  private  pur- 
pose, is  subject  to  any  future  provision  which  the  state  may  make  with 
regard  to  the  navigation  of  the  river;  and  if  the  state  authorizes  a  company 
to  construct  a  canal  which  impairs  the  right  of  6uch  riparian  owner,  he  is 
not  entitled  to  recover  damages  from  the  company.  Susquehanna  Canal 
Co.  v.  Wright,  9W.&S.  9. 

7.  The  acts  of  April  12, 1842,  and  March  11, 1843,  relative  to  tax  sales, 
have  no  effect  on  cases  already  adjudicated ;  for  explanatory  acts  cannot 
alter  or  impair  vested  rights ;  they  are  to  be  so  construed  as  to  affect  future 
cases  under  doubtful  statutes.  Lambertson  v.  MClelland,  et  al.,  2  Barr,  22. 


CONTRACT. 

1.  If  a  debtor  who  has  assigned  his  property  in  trust  for  the  payment  of 
such  of  his  creditors,  as  shall  become  parties  to  the  assignment,  and  thereby 
release  their  demands,  induces  one  of  his  creditors  to  become  a  party  to  the 
assignment,  by  a  promise  to  pay  his  demand  in  full,  though  it  should  not  be 
so  paid  from  the  proceeds  of  the  assigned  property,  such  promise  is  fraudu- 
lent and  void.    Ramsden  v.  Edearton,  8  Met,  227. 

2.  Where  a  party  has  been  led  to  enter  into  a  contract  by  the  fraud  of 
the  other  party,  he  may  upon  discovery  of  the  fraud,  rescind  the  contract  and 
recover  whatever  he  has  advanced  upon  it,  provided  he  does  so  at  the  ear- 
liest moment  after  he  has  knowledge  of  the  fraud,  and  returns  whatever  he 
has  received  upon  it.    Masson  v.  Jfotiet,  1  Den.  69. 

3.  Stock  borrowed  to  be  returned  at  specified  times,  and  dividends  to  be 

Kid  in  lieu  of  interest  The  stock  is  not  returned  at  the  time  specified, 
t  the  borrower  continues  to  pay  the  dividends  for  some  time  after.  The 
lender  may,  under  the  circumstances,  claim  the  value  of  the  stock  at  the 
time  the  borrower  ceased  to  pay  the  dividends,  with  interest  from  that  time. 
Enders  v.  Board  of  Public  Works,  1  Gratt  364. 

4.  The  general  rule  as  to  all  executory  contracts,  is  the  value  of  the 
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article  at  the  time  it  should  have  been  delivered,  with  interest  from  that 
time.    Id. 

5.  Id  a  case  between  vendor  and  vendee  of  real  estate,  where  the  latter 
being  entitled  to  a  conveyance  in  fee  simple,  demanded  it  of  the  vendor,  who 
offered  him  a  perpetual  lease  reserving  rent,  and  refused  to  give  any  other ; 
held,  that  the  vendee  might  prosecute  at  once  on  the  agreement,  without 
waiting  to  have  a  conveyance  prepared,  and  presenting  himself  to  receive 
it    Foote  v.  West,  1  Den.  644. 

t  6.  Where  the  thing  agreed  to  be  conveyed  was  a  pew  in  a  church, 
which  church  had  been  built  pursuant  to  articles  of  subscription,  by  the 
terms  of  which  the  pews  were  all  leased  in  perpetuity  subject  to  an  annual 
rent,  and  the  religious  society  gave  no  other  title  to  pews,  although  it  ap- 
peared that  at  the  time  of  the  agreement  the  plaintiff  had  knowledge  of 
these  facts,  it  tea*  held,  notwithstanding,  that  he  was  not  bound  to  accept 
such  lease  as  a  performance  of  the  defendant's  agreement,    ld\ 

7.  The  rule  as  to  interest  payable  on  debts  is  regulated  by  die  law  of  the 
country  in  which  the  contract  is  made,  the  law  presuming  that  the  contract 
is  to  be  executed  there,  unless  the  parties  stipulate  otherwise.  Arrington 
v.  Gee,  5  Ire.  590. 

8.  A  contract  payable  generally,  naming  no  place  of  payment,  is  to  be 
taken  to  be  payable  at  the  place  of  contracting  the  debt,  and  not  where  the 
domicil  of  the  creditor  may  be.    Id. 

9.  A  bond  taken  simply  to  secure  the  performance  of  a  contract,  wherever 
it  may  be  executed,  must  bear  the  same  interest  as  the  original  contract, 
unless  it  be  otherwise  expressed  on  the  face  of  the  bond.    Id. 

10.  Where  the  holder  of  a  mortgage  assigned  it  to  a  third  party,  and 
afterwards  received  from  the  mortgagor  his  promissory  note,  for  interest 
in  arrear  on  that  security.  Held,  that  the  note  was  void  for  want  of  a  con- 
sideration.     G&lett  v.  Campbell,  1  Den.  520. 

11.  It  was  for  the  plaintiff  to  show,  if  he  could,  that  the  amount  of  the 
note  had  been  applied  to  the  mortgage  debt.    Id. 

12.  A  contract  of  compromise  between  the  reputed  father  and  mother  of 
an  illegitimate  child,  by  which  the  former  agreed  to  pay  a  stipulated  sum 
for  the  lying  in  expenses  of  the  mother,  and  for  raising  the  child,  is  not 
founded  upon  such  an  illegal  consideration  as  will  avoid  it;  nor  will  the 
subsequent  death  of  the  child  relieve  the  rather  from  the  payment  of  any 
part  of  the  stipulated  sum.    Maurer.  v.  Mitchell,  9  W.  &  S.  69. 

13.  A.  and  B.  contracted  to  purchase  three  tracts,  £.  D.  and  J2.,  and 
in  consideration  of  services  by  B.t  which  were  rendered,  A.  agreed  to 
sell  C.  and  D.,  and  after  deducting  expenses,  to  pay  one  half  of  the  proceeds 
to  B.,  and  to  convey  one  half  of  E.  to  such  person  as  he  should  name,  cost 
and  expenses  to  be  deducted  from  the  proceeds  of  the  other  two  tracts.  On 
the  sale  of  these,  less  was  received  than  had  been  expended  by  A.  Held, 
that  B.,  having  performed  his  services,  was  entitled,  under  the  contract,  to 
a  conveyance  without  regard  to  the  profit  or  loss  on  the  sale  of  the  other 
two.    Aletimus  v.  Elliot,  2  Barr,  62. 

14.  "  Further  forbearance*'  as  the  consideration  of  a  guaranty  is  construed 
to  mean  forbearance  for  a  convenient  or  reasonable  time,  taking  into  view 
in  its  computation  as  one  element,  the  period  which  had  theretofore  been 
permitted  to  elapse  without  enforcing  payment;  and  what  is  a  reasonable 
or  convenient  time  the  court  must  determine.  Caldwell  v.  Heitshu,  9  W. 
&  8.  51. 

15.  An  agreement  by  a  shipper,  with  the  captain,  that  he  shall  be  inter- 
ested to  die  extent  of  $5000  in  the  profit  and  loss  of  the  shipments,  give  no 
special  or  general  property  in  the  goods,  but  a  mere  right  to  participate  in 
the  profits.    Fleming  v.  Sevan,  2  Barr,  408. 
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FUGITIVE  SLAVES. 


Supreme  Court  of  New  York,  before  Hie  Hon.  J.  W.  Edmonds, 
*  Circuit  Judge,  in  the  matter  of  George  Kirk,  a  Fugitive 
i  Slave.    New  York  Legal  Observer,  Vol.  4,  No.  12,  p.  456. 

The  publication  of  this  case  in  the  newspapers,  at  the  time  of 
its  trial,  and  its  subsequent  insertion  and  notice  in  the  legal 
journals  generally,  have  attached  to  it  considerable  importance. 

Indeed  the  result  arrived  at  by  the  decision  of  the  case,  in 
the  first  Circuit  of  the  Supreme  Court  of  New  York,  affords 
matter  for  grave  consideration  to  every  one  who  sincerely 
wishes  for  the  permanence  of  our  institutions.  A  slave,  incon- 
testably  a  fugitive  slave,  has  been  permitted  to  go  free ;  and  a 
statute  of  a  sovereign  state,  providing  expressly  for  the  recapture 
and  return  of  slaves  under  the  identical  circumstances  presented 
in  that  case,  has,  by  one  of  its  own  courts,  been  pronounced  un* 
constitutional.  That  a  judge  is  bound,  when  he  is  convinced  that 
a  legislative  act  is  unconstitutional,  to  declare  it  void,  is  a  weH 
established  principle ;  but  it  is  equally  well  settled  that  a  case 
should  be  very  clear  and  unequivocal  to  induce  the  court  to 
make  such  a  declaration.*  The  decision  in  this  case,  founded, 
as  we  conceive  it  to  be  upon  erroneous  views,  is  peculiarly  un- 

*  In  the  language  of  Vice  Chancellor  Sandford,  in  a  case  lately  decided  by  him 
(Law  Journal,  vol.  6,  No.  3,  p.  131,)  speaking  of  a  statute  of  New  York  for  the  sup- 
pression of  mock  auctions,  &&,  "  it  is  not  my  province  to  judge  of  its  expediency, 
nor  is  it  my  duty  to  pronounce  a  statute  unconstitutional,  except  in  a  case  where 
my  conclusion*  are  clear  and  irresistible." 

vol.  vi. — 22 
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fortunate,  interfering  as  it  does  with  the  action  of  a  state  re- 
gulation, the  effect  of  which  tended  to  the  maintenance  of  good 
feeling  between  a  free  and  a  slave-holding  state,  upon  that 
subject,  which  of  all  others  is  the  most  likely  to  engender  hos- 
tility. Believing  that  slavery  is  injurious  to  the  states  in  which 
it  prevails,  and  that  it  has  proved  an  incubus  on  their  advance- 
ment in  wealth  and  prosperity,  we  are  no  advocates  of  the  in- 
stitution; but  at  the  same  time,  we  think  that  on  this  subject 
the  citizens  of  those  states  are  to  be  left  to  judge  for  themselves 
of  the  propriety  of  its  continuance  or  abolition.  Unless  this  pri- 
vilege had  been  accorded,  there  is  every  reason  to  believe, 
from  cotemporaneous  history,  that  the  Union  would  never  have 
been  formed ;  and  that  it  was  only  upon  the  complete  assurance 
given  that  negro  slaves  should  be  considered  and  treated  as 
property,  that  the  states  most  interested  consented  to  enter  into 
a  union.  Fully  impressed  with  these  views,  it  was  with  deep 
regret  that  we  read  the  decision  to  which  we  have  referred  ;  a 
regret  not  a  little  augmented  by  the  responsibility  and  intelli- 
gence of  the  court  from  which  it  emanated. 

So  far  we  have  spoken  entirely  of  the  tendency  of  the  de- 
cision as  a  matter  of  policy.  As  citizens  we  regretted  to  see 
any  barrier,  which  had  been  erected  either  from  policy  or  li- 
berality by  one  of  the  free  against  an  encroachment  upon  the 
rights  of  the  slave-holding  states,  broken  down  or  overleaped. 
We  have  always  taken  the  law  to  be,  that  the  right  of  the 
master  to  recapture  his  fugitive  slave  was  expressly  guaranteed 
by  the  constitution ;  that  he  might  exercise  this  right,  from  the 
St  Johns  to  the  Rio  Grande ;  and  that  state  magistrates,  if  re- 
quired, were  bound  to  render  him  every  assistance.  There,  how- 
ever, we  Supposed  the  constitutional  provision  ceased,  and  that 
sovereign  states  might  pass  any  laws  which  in  their  legislative 
wisdom  they  thought  necessary  and  proper,  as  well  in  relation 
to  fugitive  slaves  as  on  all  other  subjects ;  such  legislation  not 
conflicting  with  the  constitution  of  the  United  States  or  their 
own  constitutions.  We  were  not  prepared,  however,  for  a 
view  so  strongly  and  extravagantly  federal,  as  that  no  state 
law  whatsoever,  no  matter  for  what  purpose  enacted,  (unless 
in  the  single  case  of  a  police  regulation,)  the  effect  of  which 
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might  be  to  restore  the  slave  to  the  possession  of  his  master, 
was  constitutional.  Xet  such  has  virtually  been  the  decision 
of  Judge  Edmonds,  in  Kirk's  case ;  a  decision  unsustained, 
we  think,  by  any  precedent. 

The  facts  upon  which  this  case  arose,  were  conceded  to  be 
these:  that  George  Kirk,  a  negro  slave,  without  the  consent  of 
his  owner,  and  without  the  knowledge  of  the  officers  or  owners 
of  the  vessel,  concealed  himself  on  board  the  brig  Mobile,  in  the 
port  of  Savannah,  for  the  purpose  of  securing  a  passage  to  New 
York ;  that  his  being  on  board  was  not  discovered  by  the  offi- 
cers of  the  brig  until  they  had  been  at  sea  two  days,  and  had 
got  without  the  territory  of  Georgia ;  that  as  soon  as  he  was  dis- 
covered, he  was  arrested  and  confined  until  the  vessel  arrived 
in  New  York,  when  the  captain  of  the  vessel  made  application 
to  the  mayor,  who  caused  the  negro  to  be  brought  before  him 
under  the  15th  sec.  1  Rev.  Stat.  659 ;  and  that  the  captain  did 
not  claim  him  as  agent  for  the  owner,  but  simply  under  the 
provisions  of  that  statute,  which  enacts  that  "  whenever  any 
person  of  colour,  owing  labour  or  service  in  any  other  part 
of  the  United  States,  shall  secrete  himself  on  board  of  a 
vessel  lying  in  any  port  or  harbour  of  such  state,  and  shall  be 
brought  into  this  state  in  such  vessel,  the  captain  or  command- 
er thereof  may  seize  such  person  of  colour,  and  take  him  be- 
fore the  mayor  or  recorder  of  the  city  of  New  York.  The 
officer  before  whom  such  person  shall  be  brought,  shall  inquire 
into  the  circumstances,  and  if  it  appear  upon  proper  testimony, 
that  such  person  of  colour  owes  service  or  labour  in  any  other 
state,  and  that  he  did  secrete  himself  on  board  of  such  vessel 
without  the  knowledge  or  consent  of  the  captain  or  command- 
er thereof,  and  that  by  so  doing  he  subjected  such  captain  to 
any  penalty ;  such  officer  shall  furnish  a  certificate  thereof  to 
such  captain  or  commander,  which  shall  be  a  sufficient  war- 
rant to  him  to  carry  or  send  such  person  of  colour  to  the  port 
or  place  from  which  he  was  so  brought  as  aforesaid." 

The  counsel  for  Kirk  thereupon  obtained  a  writ  of  habeas 
corpus  from  Judge  Edmonds,  and  the  negro  was  finally  brought 
before  him.  Several  technical  objections  were  taken  to  the 
interference  of  the  court,  but  they  appear  to  have  been  aban- 
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doned,  and  the  only  question  considered  was  the  constitution- 
ality of  the  statute ;  which  was  declared  to  be  unconstitutional 
and  void,  and  the  boy  Kirk  was  discharged.  This  decision  is 
based  upon  two  propositions,  one  that  the  law  of  Congress  in 
regard  to  fugitive  slaves  is  supreme  and  paramount  ;*  and  the 
other  that  the  law  of  Congress  covering  the  whole  ground  of  the 
constitution  on  this  subject,  that  legislation  supersedes  all  state 
legislaiion  upon  the  same  subject,  and  by  necessary  implication 
prohibits  it.f  These  two  propositions  are  certainly  law,  and 
Judge  Edmonds  was  bound  to  obey  them,  but  he  mistook  their 
application.  The  distinction  between  them  and  Kirk's  case 
consisted  in  this,  that  both  of  these  involved  cases  where  the  ac- 
tion of  a  state  law,  upon  the  same  subject,  interfered  with  the 
master  in  his  constitutional  effort  to  recover  his  slave.  In 
Kirk's  case,  the  master  made  no  claim,  and  has  no  direct  in* 
terest  in  the  matter.  The  Judge  himself  sets  this  out  forcibly, 
but  draws  a  different  conclusion  from  ourselves.  He  says  "  it 
must  constantly  be  borne  in  mind,  that  the  question  before  us 
does  not  grow  out  of,  nor  is  it  in  any  way  connected  with  an 
attempt,  on  the  part  of  the  owner  of  the  slave,  to  enforce  his 
rights  under  the  constitution  of  the  United  States  and  the  law 
of  Congress  of  1793,  but  arises  solely  out  of  a  state  statute, 
which  authorizes  another  person  in  no  respect  connected  with 
the  owner  of  the  slave,  nor  acting  by  his  authority,  to  re- 
transport  him  from  our  territory  to  the  place  where  he  had 
been  held  in  bondage,  and  where  again  he  may  be  returned  to 
bondage  ;"|  and  because  the  question  before  him  did  not  grow 
out  of,  nor  was  in  any  way  connected  with  an  attempt  on  the 
part  of  the  owner  of  the  slave  to  enforce  his  right  under  the 
constitution,  the  learned  judge  felt  himself  bound  to  declare  a 
statute  of  New  York,  (relative  to  masters  of  vessels,)  uncon- 
stitutional Now,  with  all  deference,  we  think  the  very  fact  of 
the  statute  being  unconnected  with  master  and  slave,  is  al- 
most conclusive  as  to  its  constitutionality.  The  mistake 
under  which  the  judge  labours,  an  error  which  runs  through 
the  whole  decision,  is  in  confounding  the  subject,  with  the 

•  Jack  v.  Martin,  12  Wend.  311. 

f  Prigg  v.  Commonwealth  of  Pennsylvania,  16  Peters,  539. 

i  New  York  Legal  Observer,  voL  4,  p.  464. 
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subject  matter.  The  subject  of  the  constitutional  provision, 
is  the  right  of  the  owner  to  his  slave ;  the  subject  of  the  statute 
of  New  York,  is  the  protection  of  the  masters  of  its  trading 
vessels :  the  subject  matter  of  both  is  the  fugitive  slave. 

Under  the  constitution  of  the  United  States,  "  no  person  held 
to  service  or  labour  in  one  state,  under  the  laws  thereof,  escap- 
ing into  another,  shall,  in  consequence  of  any  law  or  regulation 
therein,  be  discharged  from  such  service  or  labour,  but  shall  be 
delivered  up  on  claim  of  the  party  to  whom  stick  service  or  la* 
hour  may  be  due."*  And  the  act  of  Congress  of  12th  February, 
1793,  prescribes  the  mode  in  which  such  owner  or  his  agents 
shall  proceed,  and  imposes  a  penalty  upon  any  interference^ 

The  constitutional  provision  refers  to  the  slave  as  claimed 
by  his  owner  or  the  agent  of  such  owner ;  and  that  it  was  in- 
tended to  protect  the  owner's  right,  and  for  no  other  purpose, 
seems  to  us  evident  Under  the  most  liberal  construction  of 
the  constitution,  those  powers,  only,  are  taken  from  the  states 
which  are  expressly  ceded  to  Congress,  or  the  exercise  of 
which  by  the  states  would  conflict  with  some  ceded  power.J 
That  this  statute  of  New  York  for  the  protection  of  masters  of 
vessels  is  not  an  exercise  of  one  of  the  ceded  powers  is  certain; 
and  how  an  enactment,  the  effect  of  which  is  to  assist,  can  be 
said  to  conflict,  is  not  very  easily  comprehended. 

The  first  error  into  which  Judge  Edmonds  appears  to  have 
fallen,  is  in  assuming,  that  because  the  legislation  of  Congress,  if 
constitutional,  supersedes  all  state  legislation  upon  the  same  sub- 
ject; therefore,  all  action  by  the  state  legislature  upon  the  same 
subject  matter  in  relation  to  which  Congress  has  legislated,  is 
prohibited.  In  other  words,  because  the  constitution  protects  the 
master's  right  to  his  slave,  therefore,  no  laws  can  be  enacted 
in  relation  to  slaves  in  the  non-slaveholding  states,  the  indirect 
effect  of  which  may  be  to  repossess  the  master  of  his  slave :  a 
consequence  which  by  no  means  follows*  We  conceive,  that  the 
third  clause  of  section  2,  article  4,  of  the  constitution,  means 
just  what  it  professes  to  mean,  that  the  slave  shall  be  delivered 
up,  when  the  party  who  owns  him  shall  claim  him,  and  that 

•  Constitution  of  United  States,  Article  4,  Section  2. 
t  See  1  Peters'  Laws  U.  8. 302. 

*  Huston  v.  Moore,  6  Wheat;  1  Storgis  v,  Crowninahield,  4  Wheat  122. 
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the  act  of  Congress  prescribes  the  mode  in  which  such  owner 
may  proceed,  and  farther  than  this,  neither  of  them  profess  nor 
attempt  to  go*  Until  this  claim  is  made,  the  states  have  an 
undoubted  right  to  act  as  they  think  best ;  they  may  pass  laws 
prohibiting  the  entry  of  any  negro  into  their  limits;  they  may 
compel  such  negro  to  give  bond  for  his  future  conduct  or  main- 
tenance; they  may  banish  him,  or  confine  him,  until  claimed  by 
his  master,  when,  and  not  till  when,  their  jurisdiction  over  him 
ceases.  Judge  Story's  reasoning  enforces  this  view  most 
strongly,  in  the  case  of  Prigg  v.  The  Commonwealth  of  Penn- 
sylvania.* "  To  guard,  however,  against  any  possible  miscon- 
struction of  our  views,  it  is  proper  to  state,  that  we  are  by  no 
means  to  be  understood  in  any  manner  whatsoever  to  doubt  or 
to  interfere  with  the  police  power,  belonging  to  the  states  in 
virtue  of  their  general  sovereignty.  That  police  power  extends 
over  all  subjects  within  the  territorial  limits  of  the  states,  and 
has  never  been  conceded  to  the  United  States.  It  is  wholly 
distinguishable  from  the  right  and  duty  secured  by  the  provi- 
sion now  under  consideration,  which  is  exclusively  derived 
from,  and  secured  by  the  constitution  of  the  United  States,  and 
owes  its  whole  efficacy  thereto. 

We  entertain  no  doubt  whatsoever,  that  the  states,  in  virtue 
of  their  general  police  power,  possess  full  jurisdiction  to  arrest 
and  restrain  runaway  slaves,  and  remove  them  from  their  bor- 
ders, and  otherwise  to  secure  themselves  against  their  depreda- 
tions and  evil  example,  as  they  certainly  may  do  in  cases  of 
idlers,  vagabonds  and  paupers.  The  rights  of  the  owners  of 
fugitive  slaves  are  in  no  just  sense  interfered  with,  or  regulated 
by  such  a  course;  and  in  many  cases,  the  operations  of  this 
police  power,  although  designed  essentially  for  other  purposes, 
for  the  protection,  safety  and  peace  of  the  state,  may  .essen- 
tially promote  and  aid  the  interests  of  the  owners.  But  such 
regulations  can  never  be  permitted  to  interfere  with,  or  to  ob- 
struct the  just  rights  of  the  owner  to  reclaim  his  slave,  derived 
from  the  constitution  of  the  United  States;  or  with  the  reme- 
dies prescribed  by  Congress  to  aid  and  enforce  the  same.'f 

•  16  Peters,  539. 

f  Unless  the  states  possess  power  to  pass  statutes  requiring  the  slaves  in  certain 
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This  reasoning  is  confined  to  the  police  power  of  a  state,  acting 
upon  the  same  subject  matter,  over  which  Congress  has  exclusive 
control  in  another  relation :  one  moment's  reflection  will  show, 
however,  that  the  same  reasoning  would  apply  to  any  other 
power  which  the  state  possesses,  not  acting  upon  the  subject 
matter  of  congressional  legislation,  with  the  same  object  as 
that  which  has  been  vested  in  Congress.  We  think  that  the 
error  into  which  Judge  Edmonds  has  fallen,  is  in  conceiving 
that  according  to  the  view  in  Prigg's  case,  the  states  were  per- 
mitted to  legislate  upon  the  subject  of  fugitive  slaves  so  far  as 
was  necessary  for  purposes  of  police,  but  that  all  other  legisla- 
tion on  the  subject  was  prohibited ;  and  that  not  thinking  the  sta- 
tute under  consideration  a  police,  regulation,  he  at  once  comes  to 
the  conclusion,  that  state  legislation  on  the  subject  for  which  it 
was  enacted  is  prohibited.  The  mistake  lies  in  inferring,  that 
because  Judge  Story  makes  a  special  exception  a$  to  the  power 
of  the  states  over  fugitive  slaves  for  purposes  of  police,  he 
denied  their  power  over  them  for  every  other  purpose. 

Now  let  the  statute  be  called  what  it  may,  no  one  who  reads 
it  will  for  one  moment  suppose  it  intended  for  any  other  pur- 
pose than  that  which  it  professes;  that  is,  to  protect  the  masters 
of  trading  vessels  from  a  penalty;  or  in  other  words,  to  pro- 
tect the  domestic  trade  of,  and  to  forbid  the  entry  of  certain 
persons  into  the  State  of  New  York,*  a  power  as  fully  vested, 
in  the  state  legislature,  and  as  often  recognized  by  the  Supreme 

contingencies  to  be  returned  to  the  places  from  whence  they  fled,  this  reasoning  of 
Judge  Story  is  a  little  incomprehensible.  It  is  said  by  him,  that  "  they  may  make 
regulations  removing  slaves  from  their  borders,  bat  such  regulations  can  never  be  per- 
mitted to  interfere  with  the  rights  of  the  owner;"  now  a  statute  requiring  that  fugi- 
tive slaves  should  be  retransported  to  the  ports  from  whence  they  fled,  would  cer- 
tainly interfere  less  than  any  other  that  could  be  passed,  with  the  owner's  rights ;  but 
Judge  Edmonds  declares,  that  any  such  statute  would  be  unconstitutional :  "  Yet 
what  is  a  compulsory  return  of  the  slave,  with  or  without  his  owner's  consent,  to 
the  place  where  he  fled  but  an  interference  with,  or  a  regulation  of  the  master's  right 
to  control  his  movements  and  govern  his  person  1"  p.  467.  It  is  for  those  who  can, 
to  reconcile  these  two  opinions;  it  seems  to  us,  that  a  removal  of  the  slave  to  any 
other  place  than  that  from  whence  he  fled,  would  interfere  most  with  the  master's 
right.  Judge  Story  certainly  says  he  may  be  removed,  and  it  is  upon  Judge  Story  V 
opinion  that  Judge  Edmonds  mainly  relies. 

*  "  The  sovereign  may  forbid  the  entrance  of  his  territory,  either  to  foreigners 
in  general,  or  in  particular  cases,  or  to  certain  persons,  or  for  certain  particular  pur- 
poses, according  as  he  may  think  it  advantageous  to  the  state;  and  he  has,  no  doubt, 
a  power  to  annex  what  conditions  he  pleases  to  the  provision  to  enter."  *  VatteL 
Cited  in  New  York  v.  Miln,  1 1  Peters,  132. 
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Court  of  the  United  States,  as  those  to  regulate  quarantine  and 
health,  pilots,  or  police.*  That  it  does  not  interfere  with  the 
power  of  Congress  to  regulate  commerce,  is  clear.  It  applies 
to  persons,  not  to  imported  goods.]  That  it  does  not  interfere 
between  the  clairnant  master  and  the  fugitive  slave,  is  equally 
so;  until  the  master  claims,  neither  the  constitutional  provision 
nor  the  act  of  Congress  applies;  and  although  it  has  been  de- 
cided, that  any  act  which  intentionally  places  a  fugitive  from 
labour  beyond  the  reach  of  his  master,  or  is  calculated  to  have 
such  an  effect,  or  any  act  which  interferes  with,  obstructs,  or 
abolishes  the  rights  of  the  owners  of  slaves,  is  unconstitutional 
and  void; J  it  has  never  yet  been  decided,  that  a  legislative  act, 
upon  a  subject  clearly  within  the  state  jurisdiction,  is  unconsti- 
tutional, because  the  effect  may  be  to  sustain  a  right  guaran- 
tied by  the  constitution  of  the  United  States.  Judge  Edmonds, 
it  is  true,  has  virtually  decided  this,  but  upon  no  precedent. 
All  that  any  court  has  yet  decided  is,  that  no  state  law  can  in- 
terfere in  any  way  with  the  recapture  of  a  fugitive  slave,  by  his 
owner  or  the  agent  of  the  owner,  or  punish  such  owner  or  agent 
for  a  breach  of  the  peace,  in  making  such  recapture.^  If  the 
converse,  that  a  state  law  is  unconstitutional,  because  its  */*• 
feet  may  be  to  assist  the  master  in  the  recovery  of  his  slave, 
has  ever  been  decided,  we  have  not  found  the  case,  nor  has 
Judge  Edmonds;  at  least  he  does  not  cite  it.  We  will  briefly 
review  the  cases  upon  which  he  relies.  In  Jack  t>.  Martin, ||  a 
slave  had  been  apprehended  by  his  owner,  and  brought  by  vir- 
tue of  the  act  of  Congress  of  1793,  before  the  Recorder  of  New 
York,  who,  having  heard  the  proofs  and  allegations  of  the  par- 
ties, granted  a  certificate  for  the  removal  of  the  slave.  Jack, 
the  slave,  thereupon,  under  authority  of  a  statute  of  New  York,1[ 
sued  out  a  writ  de  homine  replegiando,  to  which  various  pleas 
were  entered,  and  the  case  finally  heard  upon  demurrer,  before 
Judge  Nelson,  in  the  Supreme  Court,  where  the  ground  was 

•  Gibbons  v.  Ogden,  9  Wheat  204-6-10;  City  of  New  York  v.  Milnf  11 
Peters,  136,  137. 

f  City  of  New  York  t>.  Miln,  11  Peters,  186. 

*  Jones  v.  Vanzant,  2  M'Lean's  C.  C.  R.  611 ;  Prigs/s  case,  16  Peters,  539. 

§  Wright  v.  Deacon,  5  8.  <k  R.  62;  Com.  v.  Griffith,  2  Pick.  2;  Jack  p.  Mar- 
tin, 12  Wend.  311. 

|  12  Wend.  311.  1  2  Rev.  8Ut  660. 
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taken  by  the  negro's  counsel,  that  the  law  of  Congress  of  12th 
February,  1793,  was  unconstitutional;  but  the  writ  was  quashed 
by  the  court,  which  uses  this  strong  language:  "The  coun- 
sel for  the  plaintiff  in  error  contends,  the  mode  of  making  the 
claim  and  delivering  up  the  fugitive,  is  a  subject  exclusively  of 
state  regulation,  with  which  Congress  has  no  right  to  interfere; 
and  upon  this  view  the  constitutionality  of  the  law  of  this  state 
is  sought  to  be  sustained.  I  apprehend  it  can  be  defended  upon 
no  other  ground  than  the  one  taken;  for  if  the  power  of  the 
state  to  legislate  on  this  subject  is  only  concurrent  with  Con- 
gress, after  the  exercise  of  it  by  that  body,  in  enacting  the  law 
of  1793,  it  would  be  incompetent  for  the  state  authorities  to  act 
in  the  matter.  That  law  must  be  paramount  from  necessity,  to 
avoid  the  confusion  of  adverse  and  conflicting  legislation.  So 
far  as  the  states  are  concerned,  the  power,  when  thus  exer- 
cised, is  exhausted ;  and  though  they  might  have  desired  a  dif- 
ferent legislation  on  the  subject,  they  cannot  amend,  qualify,  or 
in  any  manner  alter  it."  And  again,  "  Whether  the  power  of 
Congress  is  exclusive,  or  concurrent  with  the  state's,  it  is  unim- 
portant to  examine,  as  we  have  already  seen  when  Congress 
acts  upon  the  subject,  it  becomes  entire  and  exclusive.  When 
the  law  thus  passed  exists,  the  concurrent  power  of  the  states 
is  suspended,  and  for  the  time  is  as  inoperative  as  if  it  had  never 
existed."* 

*  It  will  be  observed  that  in  this  case  the  question  discussed  by  Judge  Nelson 
was,  whether  the  8tates,  or  Congress  were  invested  with  the  power  of  regulating  the 
mode  and  manner  in  which  the  owner's  claim  should  be  made,  and  the  fugitive  de- 
livered up.  The  correctness  of  his  conclusion  is,  for  the  present,  set  at  rest,  by  that 
of  the  8upreme  Court  of  the  United  dtates,  in  Prigs/s  case;  it  was  not,  however, 
at  the  time  sustained  in  the  Court  of  Errors  and  Appeals,  as  we  learn  from  a  note 
of  the  reporter;  and  Chancellor  Walworth's  views  are  far  otherwise.  In  the 
Court  of  Errors,  14  Wend.  607,  the  decision  was  entirely  on  a  matter  of  pleading, 
and  we  learn  from  the  note  referred  to,  that  the  judgment  of  the  8upreme  Court 
was  affirmed  solely  on  the  ground,  that  the  plaintiff  had  by  his  pleas  admitted  that 
he  was  the  slave  of  the  defendant,  and  had  escaped  from  her  service ;  and  that  the 
court  expressly  declined  to  pass  upon  the  constitutionality  of  the  law  of  Congress 
and  the  statute  of  the  state.  The  opinion  of  Chancellor  Walworth  controverts  in 
the  strongest  terms  that  delivered  by  Judge  Nelson.  The  Chancellor  says,  **  I  am 
one  of  those  who  believe,  that  the  state  legislatures  had  general  powers  to 
pass  laws  on  all  subjects,  except  those  in  which  they  were  restricted  by  the  consti- 
tution of  the  United  States,  or  their  own  local  constitutions,  and  that  Congress  had 
no  power  to  legislate  on  any  subject,  except  so  far  as  the  power  was  delegated  to  it 
by  the  constitution  of  the  United  States.  I  have  looked  in  vain  among  the  powers 
delegated  to  Congress  by  the  constitution,  for  any  general  authority  to  that  body 
to  legislate  on  this  subject    It  certainly  is  not  contained  in  any  express  grant  of 
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In  Prigg  v.  Pennsylvania,*  the  question,  decided  by  a  very 
much  divided  court,  was,  that  the  statute  of  Pennsylvania,! 
providing  that  "  if  any  person  or  persons  shall  from  and  after 
the  passing  of  the  act  by  force  and  violence,  take  and  carry 
away,  or  cause  to  betaken  or  carried  away,  and  shall  by  fraud 
or  false  pretence  seduce,  or  cause  to  be  seduced,  or  shall  at* 
tempt  so  to  take,  carry  away,  or  seduce  any  negro  or  mulatto 
from  any  part  of  that  commonwealth,  with  a  design  or  inten- 
tion of  selling  or  disposing  of,  or  of  causing  to  be  sold,  or  of 
keeping  and  detaining,  or  of  causing  to  be  kept  and  detained, 
such  negro  or  mulatto  as  a  slave  or  servant  for  life,  or  for  any 
time  whatsoever,  every  such  person  or  persons,  his  or  their 
aiders  or  abettors,  shall,  on  conviction  thereof,  be  deemed  guil- 
ty of  a  felony,  &c. ;"  and  proceeding  to  declare  a  penalty,  (a 
statute  ostensibly  interfering  with  the  constitutional  right  of  the 
master  to  remove  his  slave,)  was  unconstitutional  and  void. 

And  in  the  City  of  New  York  v.  Miln4  the  only  other  case 
cited  by  Judge  Edmonds,  the  point  discussed  was  totally  un- 
connected with  fugitive  slaves;  the  question  being,  whether  an 
act  of  the  legislature  of  New  York,  providing  that  the  master 
of  every  vessel  arriving  in  that  port,  from  any  ports  other  than 
those  of  New  York,  should  make  a  certain  report  relative  to 
the  names,  ages,  and  places  of  abode,  of  his  passengers,  and 
whether  any  of  them  had  been  previously  landed,  with  a  view 
to  proceed  to  New  York,  was  constitutional ;  and  the  decision, 
that  such  an  act  was  constitutional,  not  interfering  with,  al- 
though relating  to  the  same  subject  matter  as  the  acts  of  Congress 
of 1799  and  1818,  concerning  passengers. 

These  are  all  the  cases  cited  by  Judge  Edmonds ;  we  have 
given,  the  points  decided  in  each.  They  certainly  do  not  war- 
rant the  conclusion  to  which  he  has  arrived,  in  the  case  of  Kirk; 
that  no  state  law,  passed  for  any  other  than  a  police  purpose, 
the  effect  of  which  may  be  to  restore  the  slave  to  the  possession 
of  his  master,  is  constitutional. 

power,  and  it  does  not  appear  to  be  embraced  in  the  general  grant  of  incidental 
powers  contained  in  the  last  clause  of  the  constitution,  relative  to  the  powers  of 
Congress."  •  16  Peters,  539. 

f  9th  vol.  Smith's  Laws  of  Pennsylvania,  95.  $  11  Peters,  102. 
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It  seems  to  us  a  little  singular,  that  in  examining  the  last 
case,  the  learned  judge  was  not  struck  with  the  applicability  to 
the  question  before  him,  of  such  reasoning  as  this,  cited  with 
approbation  by  the  Supreme  Court. 

"  If  a  state,  in  passing  laws  on  a  subject  acknowledged  to  be 
within  its  control,  and  with  a  view  to  those  subjects,  shall  adopt 
a  measure  of  the  same  character  with  one  which  Congress 
may  adopt,  it  does  not  derive  its  authority  from  the  particular 
power  which  has  been  granted,  but  from  some  other  which  re- 
mains with  the  state,  and  may  be  executed  by  the  same  means. 
All  experience  shows  that  the  same  measure,  or  measures 
scarcely  distinguishable  from  each  other,  may  flow  from  distinct 
powers ;  but  this  does  not  prove  that  the  powers  are  identical. 
Although  the  means  used  in  their  execution  may  sometimes 
approach  each  other,  so  nearly  as  to  be  confounded,  there  axe 
other  situations  in  which  they  are  sufficiently  distinct  to  estab- 
lish their  individuality."*  "  Since,  however,  in  regulating  their 
own  purely  internal  affairs,  whether  of  trading  or  of  police,  the 
states  may  sometimes  enact  laws  the  validity  of  which  de- 
pends on  their  interfering  with  and  being  contrary  to  an  act  of 
Congress,  passed  in  pursuance  o£  the  constitution ;  the  court 
wiH  inquire  whether  there  was  such  collision/'^ 

Commenting  on  the  above,  the  Supreme  Court  say,  in  City 
of  New  York  v.  MilnJ  "From  this  it  appears,  that  whilst  a  state 
is  acting  within  the  scope  of  its  power  as  to  the  end  to  be  at- 
tained, it  may  use  whatsoever  means  being  appropriate  to  that 
end,  it  may  think  fit;  although  they  may  be  the  same,  or 
so  nearly  the  same,  as  scarcely  to  be  distinguishable  from  those 
adopted  by  Congress  acting  under  a  different  power ;  subject 
only  to  this  limitation,  that  in  the  event  of  collision,  the  law  of 
the  state  must  yield  to  the  law  of  Congress."  On  the  assump- 
tion that  the  subject  of  the  statute  is  to  protect  the  trading  in- 
terestsror  police  regulations  of  New  York,  such  language  as 
this  requires  no  comment.  It  may  be  asked  for  what  purpose 
was  the  statute  passed  ?  A  large,  probably  the  greater  portion 
of  the  coasting  trade  of  New  York  is  with  the  slave-holding 

•  Gibbon*  ».  Ogden,  9  Wheat,  304.  f  Id.  309.  +11  Petew*  137. 
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states ;  in  many  of  those  states  heavy  penalties  have  been  an- 
nexed to  yielding  aid  or  assistance  to  fugitive  slaves.  Cases 
are  of  constant  occurrence  where  the  slave  secretes  himself,  as 
happened  in  this  very  instance,  on  board  of  a  coasting  vessel, 
trusting  to  escape  detection,  amidst  the  bustle  and  confusion  of 
the  voyage.  If  he  succeeds  in  reaching  a  state  in  which  no 
such  law  as  this*  exists,  he  escapes,  and  the  captain  is  liable  for 
the  penalty;  and  even  should  the  captain,  discovering  him  imme* v 
diately  on  sailing,  return  and  deliver  him  up,  he  by  so  doing,  if 
insured,  forfeits  his  policy — in  either  case  the  trade  of  New 
York  suffers.  That  this  statute  was  enacted  to  obviate  the 
difficulties  arising  from  such  cases  as  these,  and  to  protect  the 
interests  of  a  great  commercial  city,  is  evident.  For  nearly 
thirty  years  it  has  been  in  operation,  uncomplained  of  by  any 
party.  It  has  been  reserved  for  this  unfortunate  mistake,  in  the 
application  of  the  case  of  Prigg  v.  the  Commonwealth  of  Penn- 
sylvania, to  destroy  its  efficdcy  and  open  the  door  to  much 
contention  and  ill-will.  Whether,  in  any  case  which  may  arise 
hereafter,  the  magistrates  in  New  York  will  feel  precluded 
from  acting,  by  this  decision  of  Judge  Edmonds,  we  cannot 
tell;  but  of  this  we  feel  assured,  that  should  such  a  question  as 
this  present  itself  to  the  Supreme  Court  of  the  United  States, 
we  are  not  warranted  in  concluding,  from  the  decision  in 
Prigg'«  case,  that  they  would  sustain  Judge  Edmonds'  views. 

In  Prigg's  case  a  majority  of  the  Supreme  Court  certainly 
did  decide,  as  far  as  any  court  can  be  said  to  decide  a  question 
not  directly  before  them,  that  "  the  legislation  of  Congress, 
upon  the  subject  of  the  recapture  of  fugitive  slaves  by  their 
owners,  supersedes  all  state  legislation  upon  the  same  subject; 
and  by  necessary  implication  prohibits  it."  And  this  was  ex- 
pressly held  to  apply  to  state  legislation  in  aid  of  as  well  as  in 
opposition  to  the  act  of  Congress.  A  doctrine  most  strenu- 
ously opposed  by  four  of  the  nine  Judges  on  that  bench — Chief 
Justice  Taney,  and  Justices  Thompson,  Baldwin  and  Daniel 

Chief  Justice  Taney ,f  premising  that  he  conceived  the  law 
of  Pennsylvania  unconstitutional  and  void,  and  that  he  agreed 

•  15  Sec  1  Rev.  Stat.  659.  f  Prigg's  cue,  16  Peten,  626. 
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to  all  that  had  been  said,  as  to  the  rights  of  the  master  to  ar- 
rest and  carry  away  his  slave  without  any  certificate  or  war- 
rant ;  that  Congress  had  a  right  to  protect  the  citizens  of  the 
slave-holding  states,  in  the  enjoyment  of  their  rights ;  that  the 
act  of  February  12,  1793,  was  a  constitutional  exercise  of  this 
power ;  and  that  every  state  law  which  required  the  master, 
against  his  consent,  to  go  before  any  state  tribunal  or  officer, 
before  he  could  take  possession  of  his  property,  or  which  au- 
thorizes a  state  officer  to  interfere,  when  he  is  peaceably  re- 
moving it  from  the  state,  is  unconstitutional  and  void ;  goes  on 
to  say :  "  But  as  I  understand  the  opinion  of  the  court,  it  goes 
further,  and  decides  that  the  power  to  provide  a  remedy  for 
this  right  is  vested  exclusively  in  Congress ;  and  that  all  laws 
upon  the  subject  passed  by  a  state,  since  the  adoption  of  the 
constitution  of  the  United  States,  are  null  and  void ;  even  al- 
though they  were  intended  in  good  faith,  to  protect  the  owner 
in  the  exercise  of  his  rights  of  property,  and  do  not  conflict  in 
any  degree  with  the  act  of  Congress. 

"  I  do  not  consider  this  question  as  necessarily  invoked  in  the 
case  before  us ;  for  the  law  of  Pennsylvania,  under  which  the 
plaintiff  in  error  was  prosecuted,  is  clearly  in  conflict  with  the 
constitution  of  the  United  States,  as  well  as  with  the  law  of 
1793.  But  as  the  question  is  discussed  in  the  opinion  of  the 
court,  and  as  I  do  not  assent  either  to  the  doctrine  or  to  the 
reasoning  by  which  it  is  maintained,  I  proceed  to  state  very 
briefly  my  objections. 

"  The  opinion  of  the  court  maintains  that  the  power  over 
this  subject  is  so  exclusively  vested  in  Congress,  that  no  state, 
since  the  adoption  of  the  constitution,  can  pass  any  law  in  re- 
lation to  it.  In  other  words,  according  to  the  opinion  just  de- 
livered, the  state  authorities  are  prohibited  from  interfering  for 
the  purpose  of  protecting  the  right  of  the  master,  and  aiding 
him  in  the  recovery  of  his  property.  I  think  the  states  are 
not  prohibited ;  and  that,  on  the  contrary,  it  is  enjoined  upon 
them  as  a  duty  to  protect  and  support  bim,  when  he  is  endea- 
vouring to  obtain  possession  of  his  property,  found  within  their 
respective  territories." 

And  this  view  is  strongly  sustained  by  Judges  Thompson 
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and  Daniel,  in  their  opinions  expressed  at  the  same  time,  and 
by  Judge  Baldwin's  brief  and  positive  dissent  from  the  reason- 
ing of  the  majority.  Judge  M'Lean  agrees  in  the  general 
principle  laid  down  by  Judges  Story  and  Wayne,  speaking  for 
themselves,  and  Judges  Catron  and  M'Kinley ;  yet  strange  to 
say,  dissents  from  the  whole  court ;  holding,  in  opposition  to  the 
eight  other  Judges,  that  the  statute  of  Pennsylvania  was  con- 
stitutional How  far  an  opinion  of  a  bare  majority  of  the  Su- 
preme Court,  upon  a  point  not  before  them  at  the  time,  will  be 
held  to  govern  any  future  case  which  may  arise,  will  depend  en- 
tirely upon  the  weight  which  the  court  may  then  attach  to  the 
reasoning  of  the  several  opinions.  To  our  minds,  those  of  the  four 
dissenting  Judges  are  much  the  most  conclusive ;  and  we  feel 
satisfied  that  when  a  case  is  presented  to  the  Supreme  Court,  in 
which  the  constitutionality  of  a  state  statute  is  questioned,  be- 
cause that  statute  was  passed  for  the  purpose  of  sustaining  and 
carrying  out  the  constitutional  provision,  and  the  act  o(  Con- 
gress in  regard  to  fugitive  slaves,  the  unanswerable  reasoning 
of  those  dissenting  Judges  will  have  its  full  weight  And  so 
much  the  stronger  will  be  the  force  of  that  reasoning,  if  the 
question  should  arise  upon  a  state  provision  not  enacted  with 
any  such  view ;  but  the  indirect  effect  of  which  is  to  main- 
tain harmony  among  the  states,  and  aid  the  constitution  and 
laws  of  the  land. 


WOODWORTH  *  HALL,  zt  ax*  WOODWORTH  v.  STONE. 

Circuit  Court  of  the  United  States  for  the  District  qf  Massachu* 

setts  f  September,  1846. 

(1.)  The  chief  clerk  in  the  Patent  Office,  although  he  has  not  been  specially  ap- 
pointed acting  commissioner,  by  the  president,  daring  the  absence  of  the  commis- 
sioner himself)  may  legally  sign  a  patent,  under  the  provisions  of  the  second  section 
of  the  patent  law  of  July  4, 1836. 

(2.)  The  word  "  vacancy"  used  in  that  act  is  meant  to  cover  an  actual  vacancy, 
arising  from  the  absence  of  the  commissioner  from  the  seat  of  government,  for  any 
necessary  cause,  as  well  as  in  consequence  of  his  death  or  resignation. 

(3.)  Whether,  where  the  officer  himself  is  not  a  party,  the  proceedings  being  be- 
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tween  third  persona,  it  is  competent  to  inquire  if  the  Acting'  commissioner,  who 
signed  the  patent,  was  acting  by  authority  of  the  president     Quere. 

(4.)  It  is  not  necessary,  where  a  clerical  mistake  has  been  made  in  a  material 
matter,  and  corrected  by  the  commissioner,  that  he  should  repeal  or  resign  the  pa- 
tent, he  being  the  officer  who  did  both  acts  originally. 

(6.)  The  secretary  of  state  must  sanction  such  alteration,  but  parole  evidence  of 
his  sanction  may  be  given,  if  it  does  not  appear  upon  the  letters  patent. 

(6.)  Whether  a  patent  so  amended  could  operate,  except  as  from  the  time  of 
the  amendment    Quere. 

(7.)  Whether  the  commissioner  has  power  to  consolidate  several  terms  of  four- 
teen, seven,  and  seven  years,  into  one  of  twenty -eight  years.    Quere. 

(8.)  An  injunction  win  be  dissolved  where  a  doubt  exists  as  to  the  originality, 
or  usefulness  of  a  patent,  or  where  the  patentee  has  made  an  error  in  his  specifica- 
tions, but  not  where  the  objection  is  to  the  acts  of  public  officers,  or  on  a  mere 
technical  ground 


In  these  cases  injunctions  had  been  granted.  A  motion  was 
made  in  May  term,  1846,  to  dissolve  the  injunction  in  the  first 
named  case,  and  at  the  same  time  an  opinion  was  delivered, 
retaining  the  injunction  as  to  one  of  the  defendants,  but  dissolv- 
ing it  as  to  the  other. 

The  principal  objections  urged  against  the  validity  of  Wood- 
worth's  patent  were;  that  it  was  signed  by  the  acting  com- 
missioner, instead  of  the  commissioner  of  patents;  and  that 
the  patent  had  been  altered  at  the  patent  office  since  it  origi- 

nallv  issued* 
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A  motion  to  dissolve  both  injunctions  was  subsequently  made 
at  an  adjourned  session  of  the  same  term,  held  at  Boston,  Sep- 
tember, 1846,  on  the  same  grounds  as  before,  accompanied  by 
new  evidence,  to  show  that  Mr.  Sylvester,  the  acting  commis- 
sioner at  the  time  of  signing  this  patent,  was  not  acting  under 
any  appointment  made  by  virtue  of  the  eighth  section  of  the 
act  of  Congress,  of  May  8th,  1792 ;  but,  being  chief  clerk  in 
the  patent  office  at  the  time,  claimed  to  be  authorized  to  sign, 
in  the  necessary  absence  of  the  commissioner,  under  the  second 
sectiou  of  the  act  of  July  4, 1836,  establishing  the  patent  office. 
Further  proof  was  also  given  to  show  that  there  was  a  mistake 
in  the  patent  itself,  as  well  as  in  the  record  and  copy,  as  to  the 
time  it  was  intended  to  run — the  proof  at  the  first  hearing  ex- 
tending only  to  the  copy.  In  answer  to  this,  it  was  shown  that 
the  secretary  of  state  subsequently  expressed  in  writing  his 
sanction  to  the  correction  of  the  mistake,  though  he  had  not 
been  consulted  at  the  time  it  was  rrrade. 
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Mr.  Giles,  for  the  motion.    Mr.  Curtis,  contra. 

Woodbury,  J. — It  is  not  necessary  to  go  into  many  of  the 
facts  and  principles  considered  in  the  former  motion  on  this 
subject,  and  then  disposed  of ;— but  the  new  and  material  facts 
since  obtained  are  to  be  examined,  so  far  as  they  may  weigh 
upon  the  objections,  and  affect  the  principles  before  settled. 

The  first  inquiry  now  is,  whether  the  chief  clerk  in  the  Pa- 
tent Office,  not  in  truth  having  been  specially  appointed  to  be 
acting  commissioner  by  the  president,  in  the  absence  of  the 
commissioner  himself,  could  legally  sign  this  patent,  under  the 
general  provision  in  the  second  section  of  the  patent  law  of 
A.  D.  1836.  The  words  of  that  section,  as  bearing  on  this  ques- 
tion, are — "  The  phief  clerk,  in  all  cases,  during  the  necessary 
absence  of  the  commissioner,  or  when  the  said  principal  office 
shall  become  vacant,  shall  have  the  charge  and  custody  of  the 
seal,  and  of  the  records,  books,  papers,  machines,  models,  and 
all  other  things  belonging  to  the  said  office,  and  shall  perform 
the  duties  of  commissioner  during  such  vacancy." 

It  is  contended  by  the  defendant  that  this  clause  empowers 
the  chief  clerk  to  act  as  commissioner  only  when  his  office  is 
technically,  entirely,  or  de  jure  vacant;  and  not  when  he  is 
merely  absent  from  sickness,  or  other  necessary  cause,  consti- 
tuting a  de  facto  vacancy  only,  or  a  want  of  the  commissioner 
present  to  discharge  the  duties  arising  from  such  cause.  It  is 
certain  that  the  words  here  used,  looking  no  farther,  appear  to 
countenance  the  more  narrow  and  limited  view  of  the  word 
u  vacancy ;"  but  if  we  look  to  the  object  of  the  clause — to  other 
sections  of  this  and  the  succeeding  patent  act — to  the  cotem- 
poraneous  construction  placed  upon  it — to  the  long  acquies- 
cence under  that  construction,  and  the  great  public  as  well  as 
private  interests  which  have  grown  up  in  conformity  to  it 
within  the  last  ten  years,  a  broader  meaning  to  the  term  seems 
fortified  by  the  whole  spirit  of  the  act,  and  by  the  analogies  of 
the  case. 

It  is  proved  as  a  fact  that  the  chief  clerk,  since  July,  1886, 
has  been  accustomed  to  perform,  under  this  section,  all  the  du- 
ties of  commissioner  during  his  necessary  absence,  and  without 
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any  new  special  authority  being  obtained  from  the  president, 
under  the  law  of  1702.  It  has  been  uniform  in  the  office  to 
consider  the  word  "Vacancy"  here  as  meant  to  cover  an  ac- 
tual, or  de  facto  vacancy,  by  a  necessary  absence  from  the 
city;  and  the  act  has  been  construed  so  as  to  include  as  a  va- 
cancy, for  this  purpose  and  object,  the  want  of  the  commis- 
sioner at  the  seat  of  government  to  discharge  his  official  duties, 
arising  from  aAy  necessary  cause,  rather  than  the  want  of  him, 
merely  in  consequence  of  his  death  or  resignation. 

It  is  conceded,  also,  that  many  patents  during  that  period 
have  been  signed,  and  records  certified,  by  the  chief  clerk  a* 
acting  commissioner,  under  the  second  section  of  the  patent 
law,  and  which  must  become  invalid  if  this  one  be  so  pro- 
nounced  for  that  cause. 

It  is  further  apparent,  from  the  fourth  section  of  the  same 
law,  that,  unless  this  broad  construction  be  correct,  the  chief 
clerk  is  not  empowered  to  certify  copies  of  the  original  records 
and  papers,  in  the  necessary  absence  of  the  commissioner, 
however  urgent  may  be  the  necessity  for  them,  in  the  protec- 
tion of  public  or  private  rights.  But,  by  a  subsequent  act,  pas- 
sed March  3d,  1837,  section  2,  the  chief  clerk  is  clearly  and 
expressly  empowered,  in  the,  absence  of  the  commissioner,  to 
give  copies  of  former  records  supplied  where  formerly  burned. 
And  here  it  would  follow,  if  necessary  absence  in  the  first  law 
is  not  covered  by  the  term  "  vacancy,"  he  is  not  authorized  to 
give  copies  of  original  records  in  the  absence  of  the  commis- 
sioner, though  he  may  of  records  burnt,  and  supplied  again 
afterwards.  This  would  be  a  distinction  most  groundless,  and 
hardly  presumable  to  have  been  intended.  It  would  likewise 
follow,  that  in  the  absence  of  the  commissioner,  the  chief  clerk 
was  to  have  charge  of  the  seal  and  records,  but  could  not  use 
them  for  some  of  the  most  common  and  necessary  and  urgent 
business  connected  with  them. 

Furthermore,  he  is  placed  under  oath,  and  also  under  bonds, 
so  as  to  secure  the  community  when  he  does  act;  and  is,  in- 
deed, more  safe  for  the  public  than  a  temporary  commissioner 
selected  by  the  president,  as  such  a  one  may  be  under  no 
bonds,  whatever ; — yet,  though  under  this  security,  a  construc- 

vol.  vi. — 24 
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lion  is  urged  that  he  has  not  been  trusted  by*  Congress  to  act 
in  the  very  cases  where  a  person  is  trusted  by  them  to  act, 
without  security,  if  selected  by  the  president.  And  this  is  the 
reasoning,  too,  though  he  is  selected  to  be  chief  clerk,  render* 
ing  him  eligible  to  perform  these  duties,  virtually  by  the  presi* 
dent,  in  all  cases,  and  often  by  his  express  wish.  Nor  is  it  any 
stretch  of  confidence,  extraordinary  or  unnecessary,  for  Con- 
gress to  confer  on  a  clerk,  by  an  act,  such  a 'power  as  the 
signing  of  a  patent.  It  is  done  clearly  and  expressly,  and  is 
conceded  to  be  properly  done  when  the  commissioner  dies  or 
resigns,  and  a  technical  vacancy  exists ;  and  in  case  of  his  afc 
sence  it  is  done,  not  for  persona]  favour,  but  for  public  conve* 
nience :  so  that  persons  are  not  to  be  delayed  in  getting  patents 
till  a  successor  be  appointed,  and  arrive,  perhaps,  from  some 
remote  place.  So  it  is  conceded  to  have  been  done  for  more 
than  half  a  century,  by  a  clear  grant  to  the  president  from  Con- 
gress, by  the  eighth  section  of  the  act  of  8th  May,  1792.  The 
danger  from  the  broad  construction  here,  is  then  no  greater 
than  from  other  powers,  admitted  already  to  exist  in  other 
ways,  in  relation  to  this  same  subject  But  to  guard  against 
long  absences,  without  a  regular  and  more  responsible  head  to 
a  department  or  Bureau,  it  is  wisely  provided,  by  the  act  of 
13th  February,  1793,  that  the  temporary  appointment  by  the 
president  shall  not  continue  over  six  months  at  one  time,  be- 
cause a  regular  successor  could  in  that  time  be  procured,  and 
the  sanction  of  the  senate  should  be  asked  for  filling  the  office 
during  a  longer  time ;  and  by  the  section  now  under  conside- 
ration it  is  contemplated  that  the  temporary  head  of  the  Bureau 
shall  act  only  during  the  "  absence"  of  the  commissioner  which 
is  "  necessary,"  or  a  vacancy  happening  in  any  way;  both  of 
which  are,  of  course,  likely  in  all  cases  not  to  last  longer  than 
six  months,  in  an  age  when  such  offices  are  so  much  sought 
after  as  in  this. 

Again,  in  respect  to  the  meaning  of  the  word  "  vacancy,"  as 

used  in  like  cases,  it  is  obvious  that  the  act  of  18th  February, 

1703,  looked  to  it  as  covering  absence  and  sickness,  as  well  as 

'death  or  resignation  of  the  regular  incumbent,  because  it  speaks 

of  a  "  vacancy"  when  referring  to  the  former  act,  and  a  tern- 


OimOUIT  OOUET  OF  THE  UWITBD  STATES.  183 

porary  appointment  for  only  six  months  under  it,  and  when  that 
previous  act  authorized  such  appointment  as  much  in  case  of 
absence  and  sickness  as  of  death.  All  of  them,  then,  seem  to 
be  covered  by  the  reference,  as  each  constituting  a  "  vacancy" 
-de  facto,  to  be  sure,  in  case  of  absence  and  sickness,  but  still 
referred  to  under  the  generic  term  of  a  "  vacancy." 

There  is  another  circumstance  of  some  importance,  not  yet 
noticed,  bearing  on  this  question.  It  is  well  known  to  all  who . 
have  been  familiar  with  the  departments  and  Bureaus  at  Wash- 
ington, that  the  delay  and  inconvenience  to  the  public  in  ok 
taining  temporary  appointments  from  the  president,  if  absent 
far  from  the  seat  of  government,  as  he  sometimes  is,  when  the 
head  of  a  department  or  Bureau,  by  sickness  or  accident,  is 
obliged  to  be  absent  from  his  office,  has  led  sometimes  to  com* 
plaints  of  a  suspension  or  delay  of  business  of  an  important 
character ;  and  it  has  been  contemplated,  either  by  a  general 
law,  or  as  the  department  and  Bureaus  become  from  time  to 
time  reorganized,  to  provide  that  the  chief  clerks  in  each 
should  temporarily  exercise  the  duties  of  the  heads  thereof, 
while  they  were  necessarily  absent.  It  is  obvious  that  the 
public  would  often  be  much  benefited  by  such  a  provision,  in 
cases  like  the  president's  being  away,  so  that  he  could  not  at 
once  make  a  temporary  appointment ;  and  it  is  equally  obvious 
that  the  public  can  never  suffer  by  such  an  appointment,  by 
operation  of  law,  more  than  it  does  now,  when  made  by  the 
president,  if  not  away ;  nor  would  such  a  general  provision  be 
either  novel  or  dangerous,  considering  that  in  the  case  of  most 
ministerial  offices  under  the  government,  such  as  collectors  of 
the  customs  and  marshals,  their  deputies,  appointed  by  them* 
selves,  can  now  act  for  them  in  their  absence,  and  do  constant- 
ly perform  most  important  duties  at  such  times. 

Hence,  when  the'  Land-Office  was  re-organized,  4th  July, 
1836,  the  same  day  the  bill  passed  re-organizing  the  Patent- 
Office,  containing  the  provisions  now  under  consideration, 
clauses  were  inserted  in  both  bills  with  a  view  to  confer  such 
a  power  or  appointment  on  the  chief  clerks  in  both  Bureaus. 
The  clause  in  respect  to  the  Patent-Office  I  have  already  quot- 
ed, and  have  been  examining  its  spirit,  and  other  analogies,  in 
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order  to  see  if  the  broad  one  covering  the  present  case  is  not 
the  proper  construction  of  its  language  and  intent  The  other 
clause,  in  respect  to  the  Land-Office,  is  on  the  same  subject; 
but,  by  a  different  arrangement  of  the  sentence,  is  too  clear  to 
admit  of  any  different  construction  from  that  I  have  applied  to 
the  Patent-Office.  In  the  last,  the  language  is — "  And  in  case 
of  vacancy  in  the  office  of  the  commissioner  of  the  General 
Land-Office,  or  of  the  absence  or  sickness  of  the  commissioner, 
the  duties  of  said  office  shall  devolve  upon,  and  be  performed, 
ad  interim,  by  the  clerk  of  the  public  lands." 

This  clerk  of  the  public  lands  was  the  chief  clerk  in  the 
office. 

Undoubtedly  the  object  to  be  attained  was  alike  in  both ;  the 
inconvenience  to  be  remedied  was  the  same;  the  risks  similar ; 
and  it  was  probably  only  by  inadvertence  that  less  precise 
language  was  employed  in  the  patent  act  than  in  the  act  as  to 
the  Land-Office. 

It  is  a  sound  rule,  in  the  construction  of  statutes  generally, 
that  "  everything  which  is  within  the  intent  of  the  makers  of 
the  act,  although  it  be  not  within  the  letter,  is  as  much  within 
the  act  as  if  it  were  within  the  letter  and  intent  also."  4  Paige, 
Ch.  252,  in  Walker  v.  Devereux,  cites  1  Plowd.  866  Dwarris 
on  Stats.,  691.  It  is  conceded,  however,  that  the  intent  must 
be  ascertained  by  the  words  that  are  used,  coupled  with  the 
mischief  to  be  remedied.  But  it  is  a  mistake  to  argue  that  be- 
cause ministerial  officers  can  do  only  what  they  are  specially 
empowered,  (7  Mass.  R.,  281 — 3,)  they  cannot  do  what,  on  a 
fair  and  liberal,  and  useful  construction  of  the  words  used  by 
Congress,  they  are  specially  empowered  to  do.  The  intent  of 
an  act  of  Congress,  as  to  such  offices,  is  to  be  gathered  from 
the  whole  spirit,  no  less  than  the  letter  of  the  act,  as  much  as 
it  is  in  other  cases. 

In  both  of  the  provisions  we  have  just  been  considering,  the 
intention  of  Congress  seeming  to  have  been  the  same,  the  ac- 
tion of  the  chief  clerks,  or  heads  of  their  respective  Bureaus, 
in  their  absence,  is  not  an  action  without  pretence  of  justifica- 
tion by  any  express  act  of  Congress,  without  countenance  of 
any  law,  and  a  mere  usurpation,  as  it  would  be,  if  done  under 
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an  idea  that  they  can  so  act,  and  transcebd  limited  powers  by 
mere  construction,  as  being  clerks,  and  their  superiors  absent ; 
or  as  being  more  convenient,  at  times,  to  the  public. 

But  they  equally  rely  here,  and  for  ten  years  have  relied,  on 
explicit  and  special  provisions  by  Congress  to  authorize  their 
action  in  both  cases ;  both  provisions  being  made  at  the  same 
time,  and  with  a  like  view,  though  one  uses  language  not 
susceptible  of  a  modified  or  different  construction,  while  the 
other  does  not ;  but  language  which,  at  the  same  time,  will 
fairly  bear  a  construction  in  conformity  with  the  spirit  of  the 
law,  and  similar  to  that  which  must  confessedly  be  put  on  the 
other  act. 

Besides  this  reasoning  and  these  analogies  on  the  present 
question,  the  conclusions  which  I  have  formed  in  favour  of  the 
validity  of  these  letters  patent,  under  this  objection,  are  strength-, 
ened  by  some  other  considerations. 

Here  a  patent  is  offered  in  evidence,  valid  on  its  face,  and 
objected  to  only  by  matter  dehors f  that  the  acting  commissioner 
who  signs  it  was  not  in  fact  one  so  acting  by  appointment  of 
the  president  If  he  had  been,  it  is  conceded,  the  patent  is 
valid ;  and  this  was  virtually  decided  by  the  Supreme  Court  in 
4  Howard,  663,  Wilson  *.  Rosseau,  et  ah.,  where  this  very 
patent,  signed  by  Mr.  Sylvester  as  acting  commissioner,  was 
objected  to  and  upheld.  No  proof  was  offered  there  that  he  had, 
or  had  not,  received  any  such  appointment;  but,  in  such  cases, 
it  being  legal  to  have  an  acting  commissioner,  it  was  presumed 
he  was  duly  appointed  so,  and  his  acts  therefore  valid.  So,  in 
this  case,  such  a  presumption  would  be  enough,  provided  it  be 
not  competent  to  go  further,  with  evidence  on  the  subject,  in  a 
proceeding  between  third  persons ;  the  power  of  the  officer  him- 
self not  being  put  directly  in  issue  in  a  proceeding  where  he  is 
a  party.  That  a  person  is  an  acting  officer  is  enough  in  most 
cases,  even  in  that  of  murder,  see  the  cases  collected  at  the 
last  session  of  this  term,  in  the  case  of  the  United  States  v. 
Peterson,  et  aL 

For  like  reasons,  probably,  Justice  Story,  in  this  case,  when 
the  injunction  was  granted,  intimated  that  the  patent  must  be 
bad  on  its  face  in  .order  to  sustain  an  objection  here  about  the 
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officer,  and  Judge  Krfne  countenances  to  some  extent  the  same 
idea  in  his  opinion  in  Smith,  et  al.,  v.  Mercer,  et  al9  connected 
with  this  same  patent,  August,  1846,  Penn.  D.  Ct. 

These  reasons  and  opinions  make  it  very  questionable  whe- 
ther the  evidence  is  competent,  or  admissible  at  all  in  this  action, 
that  the  acting  appointment  of  the  chief  clerk  was  not  made  by 
the  president  himself;  and  if  it  is  not,  the  patent  on  its  face,  as 
in  the  4th  of  Howard,  must  be  deemed  valid. 

I  should,  however,  do  injustice  to  the  intrinsic  difficulties  of 
this  question,  and  the  different  reasonings  and  analogies  which 
have  been  and  may  be  fairly  brought  to  bear  on  it,  were  I  not 
to  add  that  some  doubt  remains  in  respect  to  the  results  I  have 
reached— though  the  inclination  of  my  mind  is  decidedly  to 
sustain  the  validity  of  the  letters. 

The  second  objection  to  the  patent,  on  account  of  its  altera- 
tion, has  been  fully  considered  before,  on  some  different  facts, 
when  the  motion  to  dissolve  one  of  the  injunctions  was  made, 
last  spring.  The  correction  of  a  mistake,  though  committed 
clerically,  yet  as  here  in  a  matter  material,  was  then  supposed . 
not  to  be  valid,  though  made  by  the  commissioner,  unless  ap- 
proved by  the  Secretary  of  State.  It  was  not  thought  neces- 
sary by  me  that  the  patent,  after  such  a  correction,  should  be 
repealed  or  re-signed  by  the  commissioner,  he  being  the  officer 
who  did  both  acts  originally.  But,  as  the  Secretary  of  State 
must  by  law  sign  it,  as  well  as  the  commissioner,  should  the 
patent  be  altered  after  he  signs  it,  he  must,  by  analogy,  be 
made  aware  of  any  such  subsequent  alteration,  and  sanction  it, 
before  his  signature  can  be  regarded  as  verifying  the  amended 
patent 

No  evidence  was  produced  before  of  his  knowledge,  and  his 
sanction  of  this  change ;  but  such  evidence  is  now  offered,  and 
is  probably  sufficient,  without  any  entry  of  the  same  on  the 
letters  patent  themselves.  That  would  certainly  be  a  conve- 
nient mode  of  perpetuating  the  evidence  of  his  sanction ;  but, 
no  law  requiring  it,  the  principle  seems  to  demand  nothing  be- 
yond his  assent  to  the  correction  or  ratification  of  it ;  both  of 
which  exist  here  in  writing. 

Independent  of  form,  it  is  in  substance  veryseldom  that  he 
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interferes  at  all  with  the  issue  or  correction  of  patents ;  but  the 
commissioner  practically  discharges  all  such  duties. 

There  is  still  another  question  connected  with  this  point 
which  might  arise,  but  has  not  been  now  pressed*  It  is  whe- 
ther a  patent  so  amended  could  operate,  except  as  from  the  time 
of  the  amendment ;  and,  if  not  so,  then  those  letters,  being  al- 
tered since  the  bill  was  filed,  capnot  avail  the  plaintiff  in  sup- 
port of  it. 

Where  new  matter  was  inserted  not  originally  contemplated, 
or  corrections  made  not  clerically,  it  is  questionable  whether 
they  could  relate  back  to  the  date  of  the  letters  patent;  but 
here  it  seems  they  ought  to,  as  much  as  any  like  clerical 
amendments  of  declarations,  or  pleas,  or  judgments,  under  the 
statutes  of  Jeofails. 

A  different  conclusion  might  be  formed,  on  a  fuller  exami- 
nation of  the  subject,  as  to  third  persons  who  had  acquired 
rights  as  the  patent  stood  before  it  was  corrected.  Unless  by 
its  being  in  a  mistaken  form  as  to  length  of  time,  the  new  pa* 
tent  must  be  considered  void ;  and  the  surrender  of  the  former 
patents  for  twenty-eight  years,  on  which  it  was  to  be  founded, 
would  be  considered  void,  also,  till  a  new  patent  in  proper  form 
issued,  instead  of  the  old  ones. 

I  merely  glance,  however,  at  these  last  considerations,  with- 
out deciding  on  what  has  not  been  presented  nor  argued,  and 
without  going  into  .the  subject  of  the  amendments  that  might 
then  become  necessary  in  the  bill. 

There  has  a  third  question  been  suggested,  but  not  argued, 
as  not  being  included  in  the  notice  of  the  motion,  and  will, 
therefore,  not  be  examined  at  this  time.  It  is  the  power  of  the 
commissioner  to  consolidate  all  the  terms  of  fourteen,  seven, 
and  seven  years,  into  one  patent  for  twenty-eight  years.  I 
shall  merely  say,  that  in  the  case  of  4  Howard,  before  referred 
to,  this  patent  thus  consolidated,  was  upheld ;  though  it  does 
not  appear  that  this  objection  was  taken  and  discussed  by  coun- 
sel or  the  court,  though  the  counsel  were  numerous,  and  very 
astute  to  raise  all  objections  appearing  plausible. 

The  point  may  still  be  found  a  tenable  one ;  but,  if  so,  a  like 
conclusion  may  follow  as  in  the  other  case  just  referred  to— 
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that  if  sueh  renewal  is  void,  the  surrender  of  the  former  patents 
is  likewise  void,  and  recoveries  can  be  had  on  them  as  if  never 
attempted  to  be  consolidated. 

Finally,  it  is  contended  that  if  any  doubt  exists  as  to  the  va- 
lidity of  a  patent,  as  some  assuredly  dpes  here,  as  before  stated, 
the  injunction  should  be  dissolved.  This  may,  with  some 
qualifications  as  to  other  matters  connected  with  the  subject, 
be  true  in  granting  an  injunction,  as  laid  down  in  4  Wash.  C. 
C.  534,  if  the  doubt  relate  to  the  merits — that  is,  the  originality 
or  usefulness  of  a  patent,  or  a  patentee's  own  error  in  his  spe- 
cification. But,  when  the  objection  relates  to  the  technical 
form  or  signature  of  papers  connected  with  the  letters,  and  the 
doubts  arise  from  acts  of  public  officers,  and  not  any  neglect 
or  wrong  of  the  patentee,  the  position  seems  to  me  not  sound. 
More  especially  should  an  injunction,  once  granted,  not  be  dis- 
turbed for  such  doubts,  when,  as  in  this  case,  the  term  for  trial 
of  the  merits  is  near ;  and  the  allowing  such  doubts  to  prevail, 
even  to  the  extent  of  dissolving  an  injunction,  might  not  mere* 
ly  affect  the  present  patent  and  present  parties,  but  operate  in- 
juriously on  all  other  patents  and  parties  where,  for  the  last  ten 
years,  by  a  cotemporaneous  and  continued  construction  of  the 
patent  law,  chief  clerks  have,  under  its  authority,  signed  pat- 
ents  or  other  important  papers  as  acting  commissioner,  in  the 
necessary  absence  of  the  commissioner,  or  made  mistakes  of  a 
clerical  character  in  the  form  of  the  letters. 

In  my  opinion,  so  far  from  its  being  proper  under  such  cir- 
cumstances, to  dissolve  an  injunction  for  doubts  on  such  tech- 
nical objections,  it  is  rather  the  duty  of  the  court  if,  as  here, 
mischievous  consequences  are  likely  to  ensue  to  others  from 
interfering,  and  if,  as  here,  legislative  measures  have  been  re- 
commended by  the  public  officers,  which  are  pending,  to  reme- 
dy or  obviate  the  possible  evil  from  any  public  mistakes,  not  to 
dissolve  an  injunction  already  granted,  unless  required  to  do  it 
by  imperative  principles  of  law,  showing  the  letters  patent  to 
be  clearly  void.    (6  Peters,  244.) 

The  motion  in  these  cases,  therefore,  is  not  granted. 
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8MITH  AND  8L0AT  v.  JAMES  M.  PATTON. 

Cbrcidt  Court  of  the  United  Stales,  Eastern  District  of  Penn- 
sylvania, in  Equity. 

An  injunction  having  issued  restraining  the  defendant  from  constructing  or  wing 
a  machine,  in  which  complainants,  as  joint  owners,  had  exclusive  property,  and  the 
defendant  having  simultaneously  with  the  issuing  of  the  injunction  leased  the 
machine  to  one  of  the  complainants  and  subsequently  to  the  assignee  of  that  com- 
plainant's interest,  each  of  whom  had  since  used  it,  H  never  having  been  in  the 
legal  possession  of  the  defendant  since  he  was  enjoined.  Held,  that  such  act,  on 
the  part  of  the  said  complainant,  was  for  all  the  purposes  of  the  question  an  equi- 
table release,  acquitting  the  defendant  from  liability  arising  from  the  continued  use 
of  the  machine,  and  that  in  such  case  an  application  for  an  attachment  would  be 
refused. 

The  facto  are  fully  stated  in  the  opinion  of  the  Court 

Mr.  G.  W.  Biddle,  and  Mr.  Meredith  for  complainants ; 
and  Mr.  Marklavd  for  defendant. 

Kane,  J. — In  this  case,  an  injunction  issued  on  the  18th  of 
August,  to  restrain  the  defendant  from  constructing,  using  or 
vending,  a  certain  machine,  in  which  the  complainants  as 
joint  owners  have  exclusive  property  under  letters  patent. 
The  machine  being  still  in  use,  notwithstanding  the  injunction, 
an  attachment  was  asked.  The  defendant  resisted  the  ap- 
plication, and  denied  that  the  machine  has  been  used  by  him 
since  the  injunction  was  awarded.  The  affidavits  before  the 
court  sustained  this  denial  of  the  defendant,  and  showed  that 
on  the  18th  of  August  he  leased  the  machine  to  one  of  the 
complainants,  and  subsequently  to  the  assignee  of  that  com- 
plainant's  interest  Each  of  these  had  since  used  it,  but  it 
had  never  been  in  the  legal  possession  of  the  defendant  since 
he  was  enjoined. 

At  law,  a  tenant  in  common  may  release,  even  to  the  pre- 
judice of  his  co-tenant,  if  there  be  no  fraud ;  and  that,  after 
suit  brought  and  continuance  had.  And  equity  will  not  in 
general  interfere  to  prevent  it,  but  will  leave  the  parties  to 
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their  remedy  against  each  other.  (Austin  t>.  Hall,  13  Johns. 
386;  Decker  v.  Livingston,  15,-482;  Eisenhart  v.  Slay  maker, 
14  S.  &  It  157.) 

As  between  these  complainants  and  the  defendant  a  release 
by  one  of  the  co-tenants  of  the  patent  right  would  be  pleadable 
in  bar.  There  has  been  no  formal  release  here ;  but  the  act 
now  complained  of  is,  that  one  of  the  co-tenants,  and  the  de- 
fendant might  meritoriously  claim  of  him  indemnity  if  he  were 
made  answerable  for  the  consequences  of  it.  It  is  for  all  the 
purposes  of  the  question  an  equitable  release,  and  bears  a  close 
analogy  to  the  modification  of  a  covenant  by  a  joint  covenan- 
tee, which  has  been  held  equivalent  to  a  release  of  liabilities 
under  so  much  of  the  covenant  as  was  modified,  (14  Johns. 
192.)  If  then  the  act  of  the  defendant's  assignee  of  the  ma- 
chine is  to  be  imputed  to  the  defendant  as  an  infraction  of  the 
complainant's  rights,  the  same  act  being  that  of  a  complainant, 
must  be  regarded  as  acquitting  the  defendant  from  liability  in 
consequence.  The  defendant  therefore  cannot  be  regarded  as 
in  contempt ;  and  the  application  for  an  attachment  against 
him  must  be  refused. 


COMMONWEALTH  v.  THE  JUDGES  OP  THE  COURT  OP  COM- 
MON PLEAS. 

Supreme  Court  of  Penneylvaniaj  December  Term,  1846. 

(l.)  The  Orphan*'  Court  if  a  Court  of  Chancery  within  the  sphere  of  its  limited 
junadictioii* 

(2.J  Hence  a  writ  of  error  does  Dot  lie  to  proceeding*  on  a  feigned  iaiue  di- 
rected by  that  Court  to  the  Court  of  Common  Pleat, 

Motion  for  an  alternative  mandamus. 
Mr.  HiasT  for  the  motion,  Mr.  Drayton,  and  Mr.  T.  I. 
Whartow  contra'. 

In  consequence  of  the  decision  of  this  Court,  in  Murphy's 
Appeal,*  that  the  heirs  of  a  decedent  were  entitled  to  be  heard 

•  e  w.  &  a  in. 
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against  the  right  to  levy  on  land,  descended  to  them  from  their 
ancestor,  under  a  judgment  obtained  against  the  administrator 
for  a  debt  due  by  the  ancestor, — the  Orphans9  Court  directed 
an  issue  to  be  tried  in  the  Common  Pleas  between  the  plain* 
tiff  in  the  original  judgment  and  the  heirs  as  defendants ;  in 
the  trial  of  which  issue,  a  verdict  was  given  for  the  plaintiff. 
A  writ  of  error  thereupon  sued  out  by  the  defendants  was 
quashed  by  the  Supreme  Court,  no  judgment  having  been  en- 
tered in  the  Court  of  Common  Pleas  on  the  verdict 

The  present  application  was  for  an  alternative  mandamus  to 
the  Judges  of  that  Court  to  compel  the  entry  of  a  judgment. 

The  authorities  cited  in  support  of  the  mandamus  were : — 
Vanzant  v.  Boileau,  1  Binn.  444;  Kellogg  v.  Krauser,  14  S.  & 
R.  137;  Moore  v.  Allbright,  4  S.  &  R.  831. 

Contra.  Act  16th  June  1836,  Purdon's  Digest,  230 ;  Grier 
v.  Kelley,  2  Binn.  290 ;  Rex  v.  Rex,  3  S.  &  R.,  530;  McCoy 
o.  Porter,  17  S.  &  R.  60 ;  Sterret's  Appeal,  2  Penn.  R.  420  ; 
Warner's  Appeal,  1  Wh.  104 ;  Baker  v.  Williamson,  2  Barr. 
116;  Miller  v.  Miller,  3  Binn.  30;  Kuhlman  v.  The  Coram.  6 
Binn.  24;  Coram,  v.  Beaumont,  4  R.  366 ;  Gest's  case,  9  S.  & 
R.  17 ;  Comm.  v.  The  Judges,  5  W.  &  S.  272. 

Per  Curiam.  This  case  is  virtually  decided  by  Baker  v. 
Williamson,  in  which  it  was  ruled  that  a  writ  of  error  lies  not 
in  the  case  of  an  issue  directed  by  a  Court  of  Chancery.  Our 
Orphans9  Court  is  essentially  such  in  its  proceedings  and  de- 
crees within  the  limited  sphere  of  its  jurisdiction.  Where 
trial  by  jury  is  of  right,  as  it  is  in  the  case  of  a  contested  will, 
and  in  certain  money  cases,  the  writ  of  error  is  also  of  right ; 
not  so  in  regard  to  an  issue  formed  for  the  information  of  the 
chancellor,  who  may  after  all  disregard  the  verdict.  It  would 
be  not  only  useless  but  inconvenient  to  have  the  regularity  of 
the  trial  inspected  by  any  one  else ;  useless,  because  he  would 
not  be  bound  by  the  writ ;  and  inconvenient,  because  it  would 
produce  interminable  delay.  We  are  of  opinion,  therefore, 
that  no  judgment  should  be  rendered,  and  that  the  return  to 
the  mandamus  is  sufficient. 
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HART8H0RNE  v.  HENDERSON. 

Philadelphia  Common  Pleas. 


Money,  in  the  hands  of  the  debtor  of  a  decedent,  is  not  the  subject  of  an  attach- 
ment in  execution,  at  the  suit  of  a  creditor,  on  a  judgment  recovered  against  the 
administrator  of  such  decedent 

The  opinion  of  the  Court  was  delivered  by  Parsons  J. 

In  this  case,  a  judgment  was  recovered  by  the  plaintiff  be- 
fore a  justice  of  the  peace ;  then  a  transcript  was  filed  in  the 
Court  of  Common  Pleas,  and  an  execution  was  issued  against 
said  defendant,  as  the  administrator  of  John  Yates,  late  of 
Lancaster  County,  deceased,  with  a  clause  of  attachment  to 
attach  money  in  the  hands  of  Matthew  Newkirk,  and  summon 
him  as  a  garnishee.  The  counsel  for  the  garnishee  have  sub* 
mitted  to  us  two  questions ;  whether  money  in  the  hands  of  a 
debtor  to  a  decedent  is  the  subject  of  attachment  at  the  suit  of 
a  debtor  on  a  judgment  recovered  against  the  administrators 
of  a  deceased?  and  secondly,  whether,  when  there  are  con- 
flicting claims  as  to  the  rightful  person  to  receive  such  money, 
the  court  will  adjudge  it  to  an  attaching  creditor  before  the 
question  of  legal  right  is  determined  1 

No  authorities  were  cited  on  the  argument,  to  show  whether 
the  principal  point  now  before  us  had  been  determined  in  Penn- 
sylvania, although  it  was  intimated  by  the  court  at  the  time,  that 
we  considered  the  principle  settled ;  that  the  creditor  of  a  de- 
cedent could  not,  after  having  obtained  a  judgment  against  the 
representative  of  the  deceased,  proceed  and  attach  debts  due 
the  estate  which  were  in  the  legal  custody  of  the  executor  or 
administrator,  while  the  effects  were  being  marshaled  for  dis- 
tribution). Since  then,  however,  I  have  found  cases  which  have 
settled  principles  bearing  a  strong  analogy  to  the  question  now 
before  us ;  and  I  think  it  will  be  found,  in  the  course  of  these 
remarks,  that  the  point  now  discussed  has  been  definitely  set- 
tled by  the  court  of  last  resort  in  Pennsylvania. 
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In  the  case  of  Ross  v.  Clark,  1  Dallas,  357,  it  was  held  that 
a  foreign  attachment  would  not  lie  upon  money  in  the  hands 
of  a  prothonotary ;  and  why?  Because  it  was  in  the  custody  of 
the  law.  In  the  case  of  Shewell  «.  Keene,  2  Wharton,  332,  it 
was  held  that  a  legacy  could  not  be  attached  in  the  hands  of 
an  executor,  for  a  debt  due  by  the  legatee,  on  process  of  for- 
eign attachment.  The  language  of  the  court  seems  to  be  very 
applicable  to  the  present  cause.  "  It  has  been  decided  that 
money  in  the  hands  of  a  prothonotary  or  sheriff,  cannot  be  in- 
tercepted by  a  creditor  of  the  party  entitled  to  receive  it ;  but 
it  must  be  paid  over  to  himself  only."  "  The  case  of  an  exec- 
utor or  administrator  is  analogous  to  that  of  a  sheriff  or  pro- 
thonotary. He  has  the  funds  in  his  hands  as  an  officer  or 
trustee  authorized  by  law ;  and  if  a  new  party  were  allowed  to 
levy  on  it  by  attachment,  there  would  be  no  end  of  disputes 
and  law  suits;  and  no  business  could  be  certain  of  ever  being 
brought  to  a  close  within  a  reasonable  time.  It  is  of  great 
importance  to  the  interests  of  heirs,  creditors  and  legatees, 
that  the  affairs  of  a  decedent's  estate  be  kept  as  simple  and 
distinct  as  possible ;  that  its  concerns  be  speedily  closed,  and 
the  estate  adjusted." 

To  permit  the  present  attachment  to  lie,  would  defeat  all  the 
objects  mentioned  in  the  above  remarks,  and  perhaps  cause  all 
the  trouble  and  vexation  indicated  by  the  judge  who  delivered 
the  opinion  of  that  court  It  was  decided  by  us  last  winter, 
that  an  attachment  could  not  be  sustained,  for  the  purpose  of 
levying  upon  the  money  to  be  paid  by  the  county  to  an  indi- 
vidual for  his  fees  as  a  juror  in  the  District  Court,  (Simons  v. 
Whartonby,  4  Pennsylvania  Law  Journal,  226 ;)  and  I  think  the 
principles  then  stated  rule  the  present  case. 

It  was  also  held,  in  Arlyn  v.  Bollman,  (1  Watts  &  Sergeant, 
344,)  that  a  foreign  attachment  could  not  be  sustained  against  a 
justice  of  the  peace  for  the  purpose  of  attaching  money  collect- 
ed by  him  on  a  judgment  upon  his  docket  But  I  consider  the 
point  now  before  us  is  clearly  settled  in  the  case  of  M'Coombe 
v.  Dunch,  executor  of  Hudson,  2  Dall.  73.  The  report  of  the 
case  is  short,  but  this  point  seems  to  have  been  brought  direct- 
ly to  the  attention  of  the  court    A  motion  was  made  to  dis- 
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solve  the  attachment  then  issued ;  first  open  the  ground,  that  a 
foreign  attachment  would  not  lie  against  executors;  and  se- 
condly, that  partnership  credits  could  not  be  attached  to  an* 
swer  the  separate  debt  of  one  member  of  the  firm.  And  it  is 
said  by  the  reporter,  that  the  president  delivered  the  opinion  of 
the  court  upon  both  points  in  favour  of  the  surviving' partner; 
and  hence  the  motion  was  granted,  and  the  attachment  was 
dissolved.  This  decision,  I  believe,  has  never  been  overruled ? 
but  on  the  contrary,  it  is  cited  by  Mr.  Justice  Sergeant,  in  his 
opinion  in  the  case  of  Shewell  v.  Keene,  with  approbation ;  if 
so,  it  seems  to  me  conclusive  of  the  question  now  before  us. 
For  it  must  be  borne  in  mind,  that  the  statute  which  'gives  au- 
thority to  iSsue  executions  with  the  clause  of  attachment,  places 
this  process  upon  the  same  footing  as  foreign  attachments;  And 
if  the  question  was  new,  1  should  be  disposed  to  decide  the  law 
in  the  same  way ;  for  unless  such  was  held  to  be  the  role,  in- 
finite confusion  would  be  introduced  into  the  settlement  of  the 
estates  of  decedents.  Nor  could  a  case  be  mentioned,  which 
illustrates  the  soundness  of  the  principle  more  strongly  than 
the  present  Letters  of  administration  upon  the  effects  of  the 
deceased  were  issued  in  a  county  sixty  miles  distant ;  a  debt  is 
due  the  estate  in  this  city,  and  a  creditor  serves  a  process  upon 
the  administrator  who  happens  to  be  in  the  city,  and  seeks  to 
collect  his  whole  debt  out  of  a  fund  in  the  hands  of  a  debtor 
here,  when,  for  ought  we  know,  the  estate  may  be  insolvent, 
and  unable  to  pay  more  than  fifty  per  cent  on  the  dollar.  Now 
no  principle  can  be  sound,  which  would  produce  such  manifest 
injustice,  and  conflict  with  other  laws. 

Therefore,  without  using  further  arguments  upon  the  question, 
we  think,  on  principle  and  by  authority,  this  attachment  ought 
to  be  dissolved.  Such  being  the  unanimous  opinion  of  the 
court,  it  is  not  deemed  necessary  to  notice  the  second  objec- 
tion raised  by  the  answer  of  the  garnishee. 

Mr.  Kitchen  for  plaintiff,  and  Mr.  C.  Gilpin  for  defendant. 
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COMMONWEALTH  v.  HOOVEB. 
Lancaster  Quarter  Sessions. 

In  an  indictment  charging  the  defendant  with  fornication  and  bastardy,  when  the 
period  of  gestation  proved  was  318  days,  the  Court  charged,  that  although  tfaia 
was  an  unusual  period  of  gestation,  it  was  not  an  impossible  one,  and  that  the  de- 
fendant might  hare  been  the  father  of  a  child  born  under  such  circumstances, 

» 

The  facts  of  this  case  are  fully  stated  in  the  charge  of  the 
learned  Judge,  (Hon.  Ellis  Lewis,)  to  the  Jury  : — 

Charge. — The  defendant  is  indicted  for  fornication  and 
bastardy.  The  prosecutrix,  Catharine  E.  Rife,  is  a  competent 
witness,  but  her  credibility  is  for  the  jury.  According  to  her 
account,  the  child  was  begotten  on  the  23d  of  March  1845. 
It  was  born  on  the  80th  January  1846— a  male,  fine,  large  and 
healthy.  The  period  of  gestation  was  313  days.  It  is  con- 
ceded that  the  defendant,  had  no  intercourse  with  the  mother 
after  the  23d  of  March  1945,  and  that  the  time  of  delivery  is 
fixed  with  equal  certainty.  A  question  of  science  has  arisen 
respecting  the  possibility  of  protracted  gestation. 

The  usual  period  is  nine  calendar  months,  or  from  273  to 
275  days.  What  has  been  denominated  the  extreme  of  the 
usual  period  is  2$0  days,  or,  ten  lunar  months..  But  whether 
any,  and  if  any,  what  longer  time  may  be  allowed  as  possible, 
are  the  questions  which  the  case  presents  for  decision.  Medi- 
cal writers  of  celebrity  and  authority,  are  arrayed  on  both 
sides  of  these,  questions ;  and  the  medical,  witnesses  upon  the 
stand  are,  in  like  manner,  divided  in  opinion.  In  construing 
this  evidence  so  far  as  respects  the  facts  narrated  by  each,  it 
is  proper  to  consider  that  writers  and  witnesses  are  respective- 
ly relating  only  the  results  of  their  own  knowledge,  and  when 
one  states  that  no  case  of  protracted  gestation  has  fallen  under 
his  observation,  it  is  but  negative  testimony,  and  cannot  just- 
ly be  relied  upon  to  invalidate  tlte  affirmative  evidence  of  others 
equally  entitled  to  credit,  who  can  enumerate  cases,  of  the 
kind,  which  they  positively  affirm  to  have  come  within  the 
range  of  their  practice  and  knowledge. 
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In  the  most  familiar  transactions  of  life,  witnesses  will  differ 
in  their  narration  of  circumstances. 

In  an  account  of  a  simple  assault  and  battery,  the  bystanders 
frequently  vary  in  their  statement  of  the  facts.  Some  narrate 
incidents  which  others  omit.  Conceding  all  the  witnesses  to 
be  equally  worthy  of  credit,  the  rule  is,  to  reconcile  their  evi- 
dence, so  that  all  will  stand  consistently  together,  if  this  be 
reasonably  practicable.  Some  witnesses  observe  circumstan- 
ces which  others  have  not  seen.  Negative  evidence  is  there- 
fore deemed  insufficient  to  outweigh  affirmative  statements 
from  witnesses  equally  entitled  to  credit.  One  gentleman',  in 
a  long  course  of  practice,  may  have  failed  to  observe  any  case 
of  the  kind.  Another,  in  a  very  brief  period,  may  have  noticed 
several.  And  it  is  reasonable  to  believe  that  where  such  a 
diversity  of  opinion  exists,  each  will  be  in  some  measure  in- 
fluenced by  his  own  professional  experience,  and  that  this  will 
also,  to  some  extent,  affect  his  belief  in  the  cases  reported  by 
others.  There  are  doubtless  many  of  these  cases  where  the 
struggle  for  character,  and  property,  and  the  circumstances  of 
the  parties  whose  interests  have  been  involved,  have  furnished 
temptations  to  falsify,  and  may  have,  influenced  the  decisions 
of  the  tribunals.  But,  after  making  all  proper  allowances  for 
cases  of  this  description, — the  whole  evidence  on  the  question, 
when  fairly  considered,  appears  to  show  that  cases  of  protract- 
ed gestation  are  not  impossible,  although  their  existence  itt 
very  unusual.  The  heads  of  wheat  in  the  same  field  do  not 
all  ripen  together.  The  ears  of  corn  on  the  same  stalk  do  not 
all  come  to  maturity  at  the  same  time.  Even  the  grains  of 
corn  on  the  same  ear  ripen  at  different  periods.  The  fruit  on 
the  same  tree  shows  the  like  deviation, — a  portion  will  ripen 
and  fall,  while  other  portions  remain  comparatively  green 
upon  the  parent  stalk.  The  eggs»of  the  fowl,  under  process  of 
incubation  at  the  same  time,  are  subject  to  the  same  variation. 
In  quadrupeds,  if  the  testimony  of  M.  Tessier  be  believed,  we 
have  proof  of  the  like  irregularity.  Whatever  may  be  the 
causes  operating  in  each  case  to  divert  nature  from  her  ac- 
customed course,  to  accelerate  or  delay  her  usual  progress, 
the  human  species,  like  the  rest  of  creation,  seems  occasionally 
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under  their  influences.  The  developments  of  puberty,  although 
generally  shown  at  a  certain  age,  are  far  from  regular.    Some 
individuals  approach  it  earlier, — others  later  in  life.    Intellec- 
tual maturity  is  subject  to  the  same  irregularities*    Some  are 
precocious,  others    astonishingly  tardy    in  arriving    at    the 
usual  degree  of  discretion.    The  intervals  between  the  cata- 
menial  visits,  although  in  general  regular,  and  fixed,  exhibit 
remarkable  deviations.    The  final  departure  of  the  catamenia, 
although  generally  to  be  expected  at  a  certain  age,  is  as  ir- 
regular as  their  first  approach,  and  as  subject  to  variation  as 
were  their  periodical  returns.    A  certain  period  of  life  has 
been  usually  assigned  for  the  termination  of  a  mother's  perils, 
but  the  instances  of  extensive  deviations  from  this  general  rule, 
are  numerous  and  well  established.    The  gestation  of  one 
child  at  a  time  is  according  to  the  usual  course  of  nature ;  but 
the  births  of  twins,  triplets,  &c,  furnish  indubitable  proofs  of 
astonishing  departure  from  the  usual  course.    The  sensations 
of  the  mother,  produced  by  the  elevation  of  the  foetus  from 
the  cavity  of  the  pelvis,  (called  quickening,)  although  usually  oc- 
curring at  a  certain  period,  are  known  to  be  subject  to  the 
like  departure  from  the  usual  time.    It  has  been  said  that 
human  life  does  not  generally  extend  beyond  70  years.    But 
if  this  be  the  general  rule,  the  departures  are  numerous.    The 
most  distinguished  jurist  perhaps  now  living  in  the  whole  world 
(Chancellor  Kent,)  will  be  83  years  old  on  the  31st  of  July 
next ;  and  yet,  within  a  few  days,  I  have  been  honoured  by  the 
receipt  of  a  letter  from  him  under  date  of  the  18th  inst,  in 
which  he  states  that  he  is  still  in  "  good  and  active  health, — 
that  his  relish  and  ardour  for  study  and  legal  learning  con- 
tinues unabated,  that  he  has  the  blessing  of  good  eyes,  and 
that  he  is  still  an  observer  of  what  passes  with  lively  sensibili- 
ty."   This  instance  may  serve  to  illustrate  not  only  the  oc- 
casional deviation  from  general  rules  respecting  the  duration  of 
human  life,  but  the  like  variation  in  respect  to  intellectual 
vigour,  by  which  one  individual  attains  a  pre-eminence  over 
the  generality  of  mankind.    All  nature  abounds  with  occasion- 
al departures  from  her  general  customs.    Even  the  compass, 
which  guides  the  mariner  on  the  trackless  ocean — which  ena- 
vou  vi. — 26 
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bles  science  to  fix  with  reasonable  certainty  the  boundaries  of 
kingdoms,  and  farms,  and  the  truthfulness  of  which  to  its 
accustomed  law  has  been  perpetuated  by  a  proverb,  is  subject 
to  mysterious  but  acknowledged  variations. 

From  analogy,  and  from  the  statements  of  distinguished 
authors,  and  eminent  witnesses,  after  making  every  allowance 
for  mistakes  and  the  operation  of  unfavourable  influences,  we 
are  led  to  the  belief,  that,  although  nature  delights  in  adhering 
to  her  general  usages,  she  is  occasionally  retarded  in  her  pro- 
gress, and  otherwise  coerced,  by  causes  not  always  apparent, 
into  extensive  deviations  from  her  accustomed  path.  And  we 
are  induced  to  believe  that  protracted  gestation  for  the  period 
of  313  days,  although  unusual  and  improbable,  is  not  impossible. 
The  evidence  to  establish  the  existence  of  such  a  considerable 
departure  from  the  usual  period,  should  be  clear  and  free  from 
doubt.  The  witness  should  possess  a  character  beyond  re- 
proach, and  her  testimony  should  be  consistent  and  uncontra- 
dicted in  all  material  facts.  If  the  jury  are  satisfied  that  the 
evidence  for  the  commonwealth  is  of  this  character,  the  un- 
usually long  period  of  gestation  does  npt  require  them  to  dis- 
regard it.  The  law  fixed  no  period  as  the  ultimum  tempus 
pariendu*  The  usual  period  has  been  stated,  but  longer  time 
♦may  be  allowed,  according  to  the  opinions  of  physicians  and 
the  circumstances  of  the  case.  The  question  is,  therefore, 
open  for  the  decision  of  the  jury.  If  they  believe  the  witness, 
they  may  find  the  defendant  guilty." 

Here  the  court  drew  the  attention  of  the  jury  to  the  promi- 
nent facts  tending  on  the  one  side  to  impeach,  and  on  the  other 
to  support,  the  credit  of  the  prosecutrix ;  and  then  left  the  case 


*  This  remark  must,  of  course,  be  understood  with  reference  to  the  case  before 
the  Court  The  question  was  one  of  paternity  of  the  child.  In  an  indictment 
against  a  married  woman  for  adultery,  the  4th  section  of  the  act  of  1705  seems 
to  have  fixed  upon  twelve  months  as  the  longest  period.  A  married  woman  having 
a  child  born,  in  the  absence  of  her  husband,  is  by  that  act  directed  to  be  punished 
as  an  adulteress,  unless  she  can  prove  that  "  her  husband  has  been  in  some  of  the 
Queen's  colonies  or  plantations  in  this  continent,  betwixt  the  easternmost  parts 
of  New  England,  and  the  southernmost  parts  of  North  Carolina,  within  hucbt 
month*  next  before  the  birth  of  such  child.'- 
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to  the  jury,  with  the  direction  that,  if  they  entertained  reason- 
able doubts  of  the  defendant's  guilt  he  was  entitled  to  an  ac- 
quittal. 

The  jury  found  the  defendant  guilty,  and  the  usual  sentence 
was  passed  upon  him. 
Frazer  and  Mathiot,  for  the  commonwealth, 
Stevens,  for  the  defendant. 


JJotnts  of  flractitf.— Wistntt  Court,  C  €.  #. 

HILL  v.  MINTZER 

In  this  case,  the  narr.  was  filed  July  1,  1845.  July  9,  1845, 
a  plea  of  misnomer  in  abatement  was  filed.  Plaintiff  obtained 
a  rule  to  show  cause  why  this  plea  should  not  be  stricken  off, 
it  having  been  filed  too  late. 

Mr.  F.  C.  Brewster,  for  the  rule,  contended,  that  the  plea 
should  have  been  filed  within  four  days  after  the  narr. 

Sed  per  Curiam.    Let  the  rule  be  discharged. 


WILSON  v.  LEECH. 

Upon  the  trial  of  this  cau  e,  Mr.  I.  Norris,  counsel  for  the 
plaintiff,  offered  to  read  the  deposition  of  a  witness  taken  un- 
der a  rule  granted  for  that  purpose,  which  had  not  been  filed 
of  record  in  the  Prothonotary's  office,  Mr.  F.  C.  Brightly, 
for  defendant,  objected,  and  cited,  8  S.  &  K.  549 ;  13  S.  &  R. 
329. 

The  Court  excluded  the  deposition,  and  said  it  was  their 
uniform  practice  to  do  so,  when  the  deposition  had  not  been 
filed,  and  exception  was  taken  on  that  ground. 
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ERFORT  v.  GLENAT. 

In  this  case  the  plaintiff  filed  a  copy  of  an  instrument  of 
writing,  whereby  the  defendant  acknowledged  to  have  received 
from  the  plaintiff  9500,  which  he  promised  to  repay  after  four- 
teen days'  notice.  The  defendant  filed  an  affidavit  of  defence,  ad- 
mitting that  the  plaintiff  had  demanded  his  money  more  than 
fourteen  days  previous  to  the  commencement  of  the  suit,  and  al- 
leging that  notice  in  writing  ought  to  have  been  given  to  him, 
which  had  not  been  done.  Rule  to  show  cause  why  judgment 
should  not  be  entered  for  want  of  a  sufficient  affidavit  of  de- 
fence. 

Per  Curiam.  We  think  a  sufficient  notice  was  given  to  the 
defendant,  and  that  written  notice  was  unnecessary.  Judg- 
ment for  plaintiff. 

This  judgment  was  afterwards  affirmed  by  the  Supreme 
Court,  upon  writ  of  error  sued  out  by  the  defendant. 

P.  C.  Brightly,  for  plaintiff. 

E.  D.  Ingraham,  for  defendant. 


FORCHELMAN  r.  FEISTMANN  mis'  FATMAN. 

In  the  Supreme  Court  for  tlie  Eastern  District  of  Pennsylvania 

atMsiPrius,  October  6<A,  1845. 

In  this  case  the  plaintiff  filed  copies  of  two  foreign  bills  of 
exchange  drawn  by  defendant  by  the  name  of  Feistmann  in  Mu- 
nich, Bavaria,  upon  Messrs.  Allman  and  Ross  and  Brother,  in 
Augsburg,  for  2015  florins,  payable  to  the  order  of  Marcus 
Pflaum,  and  by  him  endorsed  to  plaintiff.  The  defendant  filed 
an  affidavit  of  defence,  averring  that  from  his  dealings  with  the 
drawees  he  had  a  right  to  draw  on  them,  and  that  no  notice 
either  of  non-acceptance  or  non-payment  had  been  given  to 
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him.    Rule  to  show  cause  why  judgment  should  not  be  entered 
for  want  of  a  sufficient  affidavit  of  defence. 

■ 

Sergeant  J. — Held  that  the  affidavit  was  insufficient  in  not 
showing  that  notice  could  have  been  given  to  the  defendant. 
It  was  easy  for  him,  if  he  had  been  a  resident  of  Bavaria  at 
the  maturity  of  the  bills,  to  have  stated  it  in  his  affidavit. 

Mr.  Brightly,  for  plaintiff.  Mr.  H.  M.  Phillips  for  defendant. 


COMMONWEALTH  v.  FITZPATRICK. 

iii  the  Court  of  Oyer  and  Terminer,  far  the  City  and  County  of 

Philadelphia,  April  17,  1837. 

A  juror  is  competent  unless  it  be  found  by  the  triers  that  he  is  not  indif- 
ferent between  the  parties. 

Upon  the  trial  of  this  indictment,  charging  the  defendant 
with  murder,  John  Brewer,  one  of  the  jurors,  being  called,  and 
challenged  by  the  Attorney  General  for  cause,  the  Court  ap- 
pointed two  triers,  who  were  sworn  well  and  truly  to  try 
whether  the  juror  stood  indifferent  between  the  parties  to  the 
issue.  Having  heard  the  witnesses,  &c,  the  triers  disagreed 
as  to  the  indifference  of  the  juror*  the  one  finding  that  he  was 
indifferent,  and  the  other  that  he  was  not,  whereupon  the  At- 
torney General  contended  that  the  challenge  must  be  allowed, 
as  the  juror  had  not  been  found  to  be  indifferent 

King,  President,  remarked,  that  he  could  not  agree  with 
the  Attorney  General,  that  a  juror  is  incompetent  unless  he  be 
found  indifferent  by  the  triers.  Competency,  as  a  juror,  is  a 
common  law  right,  of  which  no  one  can  be  deprived  unless 
by  a  decision  that  he  is  not  indifferent  between  the  parties. 
The  juror  must  therefore  be  sworn. 

The  defendant  was  acquitted. 
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ittontljlg  Intelligence. 

The  Legislature. — We  observe  that  Mr.  Halt  has  introduced  a  hill  into 
the  House  of  Representatives,  providing  that  where  executors  are  appointed 
by  the  will  trustees  for  any  purpose  of  the  will,  they  may  renounce  as  trus- 
tees, and  still  act  as  executors  in  the  technical  sense  of  the  term.  Should 
this  bill  become  a  law,  it  will  remedy  an  inconvenience  hitherto  much  felt 

A  bill  has  been  reported  from  the  Judiciary  Committee  of  the  House, 
making  a  radical  change  in  the  character  and  extent  of  the  rights  of 
married  women  over  their  property.  It  is  entitled,  "  An  Act  to  secure  to 
married  women  the  use  ana  enjoyment  of  their  property."  It  enacts,  that 
whatever  property,  real  or  personal  a  woman  may  be  entitled  to  at  the  time 
of  her  marriage,  shall  after  that  event  remain  in  every  respect  her  separate 
estate,  and  shall  not  be  liable  for  the  debts  of  the  husband,  nor  be  mortgaged 
or  encumbered  in  any  way  by  him  without  her  consent  in  writing.  Pro- 
vision is  also  made  for  her  disposition  of  her  estate  by  will.  It  also  enacts 
that  the  wife's  separate  estate  thus  held,  shall  be  liable  for  debts  contracted 
for  the  support  and  maintenance  of  the  family,  if  the  husband  should  possess 
no  property  which  can  be  made  available  for  that  purpose. 

It  would  perhaps  be  at  this  time  out  of  place  fully  to  discuss  the  nature  of 
these  provisions.  Our  impression  decidedly  is,  that  with  the  humane  inten- 
tion or  preventing  an  extravagant  or  unkind  husband  from  squandering  his 
wife's  property,  the  practical  effect  of  the  proposed  law  will  be  to  make  it  a 
means  of  fraud,  and  delay  on  bona  fide  creditors.  Every  lawyer  in  Penn- 
sylvania, we  doubt  not,  is  now  convinced  that  the  humane  act  of  1842,  abol- 
ishing imprisonment  for  debt,  has  served  rather  as  a  screen  for  the  fraudu- 
lent insolvent,  than  as  a  protection  to  the  honest  but  unfortunate  debtor. 

XA  provision  in  regard  to  the  property  of  married  women,  similar  to  that 
now  before  our  legislature  was,  if  we  mistake  not,  incorporated  by  the  con- 
vention into  the  new  constitution  of  New  York. .  It  remained  there,  however, 
but  a  few  days,  and  on  reconsideration  was  stricken  out  The  advocates  of 
the  "  rights  of  women,"  however,  not  dismayed,  have,  we  are  informed, pre- 
sented a  bill  to  the  legislature  of  New  York,  at  the  present  session,  to  effect 
the  same  purpose. 


jDfcti)  {tabulations. 

Digest  of  Select  British  Statutes.  Bt  Samuel  Roberts.  Second  Edi- 
tion, with  Additional  Notes  and  References  to  English  and  Ame- 
rican Decisions  down  to  the  Present  Time  ;  and  also  the  Report 
made  bt  the  Judges  or  the  Supreme  Court  to  the  Legdlaturb.  By 
Robert  E.  Wright.  Philadelphia,  James  Kay,  Junior,  &  Brother.  Pitts- 
burg, C.  H.  Kay,  1847. 

A  new  edition  of  "  Roberts'  Digest"*  has  been  for  some  time  a  desidera- 
tum. The  number  of  British  statutes  in  force  in  Pennsylvania,  notwith- 
standing the  labours  of  the  '  evisers  of  the  civil  code,  is  still  considerable, 
and  the  importance  of  their  careful  preservation  cannot  be  overrated.    The 
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editor  of  the  present  volume  has  carefully  preserved  tbe  arrangement, 
even  to  the  paging  of  the  original  text;  has  added,  on  the  authority  of  the 
Supreme  Court  several  statutes  which  are  not  contained  in  the  first  edition, 
and  has  enriched  the  whole  with  valuable  explanatory  notes  and  references. 
The  "  report  of  the  judges"  is  also  prefixed. 


A  Treatise  on  the  Principles  op  the  Law  or  Marine  Insurances.    By 
Francis  Hilyard.    New  Library  of  Law  and  Equity,  Vol.  II.  No.  1. 

The  publishers  of  the  "  New  Library  of  Law  and  Equity,"  have  done 
great  service  to  the  profession  by  reprinting  this  standard  English  work  on 
Marine  Insurances.  There  are  various  questions  connected  with  this  sub- 
ject, which  raise  doubts  not  always  to  be  solved  by  a  reference,  to  Mr. 
Phillip's  admirable  treatise.  The  subject  of  insurable  interest,  for  instance, 
is  one  in  which  many  difficulties  arise  from  the  various  changing  peculiari- 
ties of  mercantile  transactions.  This  matter  is  fully  discussed  oy  Mr.  Hil- 
yard,  and  the  latest  decisions  on  the  subject  in  England  are  carefully  collect- 
ed. The  first  part  of  this  work,  mainly  relating  to  this  department  of  the 
subject,  impresses  us  very  favourably  with  the  author's  qualifications  to  dis- 
cuss so  important  a  branch  of  legal  science ;  and  we  trust  that  the  remain- 
der, which  is  to  appear  in  the  next  succeeding  numbers  of  the  "  Library  of 
Law  and  Equity,"  will  confirm  our  present  opinion. 


Harrison's  Analytical  Digest  or  all  the  Reported  Cases  determined 
in  the  House  of  Lords,  the  Several  Courts  of  Common  Law  in 
Banc,  and  at  Nisi  Prius  and  the  Court  of  Bankruptcy.  From 
Mich.  Term,  1756,  to  Easter  Term,  1843,  including  also  the  Crown  Cases 
Reserved,  and  a  full  selection  of  Equity  Decisions ;  to  which  is  added  a 
Supplement  continuing  the  work  to  the  year  1846.  Second  American, 
from  third  London  Edition.    By  R.  Harrison,  Esq.,  of  the  Middle  Tern- 

Sle,  in  five  volumes.    Philadelphia,  Robert  H.  Small,  Law  Bookseller,  25 
finor  Street,  1846. 

In  the  five  volumes  forming  the  present  edition  of  "  Harrison's  Digest," 
are  contained  the  accumulated  gatherings  of  all  the  English  courts,  for  a 
period  little  short  of  a  century.  Since  the  first  edition  issued  from  the 
English  press,  two  others,  within  a  very  few  years,  have  rapidly  followed. 
From  the  last,  which  appeared  in  1843,  is  published  the  second  American 
edition  now  before  us.  The  success  of  this  work  is  the  best  earnest  of  its 
value.  So  long  as  we  adhere  to  the  good  old  maxim  of  "  stare  decisis/9  a 
treasury  like  this,  embodying  the  substance  of  nearly  50,000  cases,  cannot 
but  prove  invaluable  to  the  practising  lawyer.  The  fifth  volume,  consist- 
ing of  nearly  2,000  pages,  forms  a  supplement  to  the  three  first,  (the  fourth 
being  occupied  entirely  with  an  index  of  cases,)  and  comprises  all  the  cqses 
decided  down  to  1846.  We  agree  with  our  Boston  cotemporary,  that  "  no 
member  of  the  profession  can  afford  to  be  without  it'* 


What  shall  bb  done  with  the  Practice  of  the  Courts.  Shall  it  be 
Wholly  Reformed  ?  Questions  Addressed  to  Lawyers.  By  David 
Dudley  Field* 

This  is  the  title  of  a  pamphlet  recently  published  in  New  York,  which  ad- 
vocates a  most  sweeping  change  in  the  present  system  of  practice,  in  the 
courts  to  be  organized  under  the  new  constitution  of  that  state.  The  author 
strenuously  insists  upon  the  complete  abolition  of  the  system  of  pleading, 
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and  the  necessity  of  giving  relief,  in  controversies  both  of  a  legal  and  equi- 
table nature  in  the  same  forum,  and  under  a  similar  system  of  procedure. 
His  objections  to  special  pleading  are  of  the  old-fashioned  kind ;  that  it  is 
productive  of  embarrassment  to  suitors,  over-curious  in  its  refinements, 
and  apt  to  sacrifice  the  substantial  justice  of  the  cause  to  technical  forms, 
and  yet,  with  singular  inconsistency,  he  thinks  that  where  the  general  issue 
is  pleaded,  the  parties  are  not  sufficiently  informed  as  to  the  nature  of  the 
case  they  are  to  try,  and  thus  injustice  is  often  effected.  These  difficulties 
are  all  to  be  remedied  by  the  simple  plan  of  allowing  each  party  to  tell  his 
own  story,  in  his  own  way,  unembarrassed  by  rules  which  will  confine  them 
to  any  particular  point  at  issue,  and  thus  he  supposes  that  the  court  will  be 
much  better  instructed  as  to  the  exact  cause  of  difficulty,  and  the  jury  ren- 
dered able  more  intelligently  to  solve  it*  We  are  sorry  to  think  that  this 
plan,  so  far  from  having  any  thing  in  its  favour,  has  at  least  all  experience 
against  it  That  the  system  of  pleading,  particularly  that  in  use  in  this 
country,  which,  from  a  variety  of  causes  has  been  very  much  perverted  from 
its  original  purpose,  has  defects,  no  one,  it  is  presumed,  will  doubt ;  but  we 
have  only  to  look  at  the  illogical  and  unsatisfactory  mode  of  trying  a  cause 
in  France,  whose  system  the  author  seems  to  favour,  to  understand  into 
-  what  a  bewildered  labyrinth,  suitors  "  who  tell  their  story  in  their  own  way" 
become  involved.  It  is  next  to  impossible  for  an  indifferent  person  to  ex- 
tract from  such  a  mass  the  real  points  to  be  decided.  The  real  difficulty, 
we  think,  lies  in  the  other  direction.  We  should  follow  the  English  ex- 
ample, and  restrict  the  use  of  the  general  issue.  Special  pleading,  freed  from 
objections  on  the  score  of  mere  form,  by  the  liberal  allowance  of  amend- 
ment, should,  we  think,  be  favoured.  No  system  can  tend  so  well  to  ac- 
quaint the  parties  with  the  real  state  of  the  cause,  and  certainly  none  can 
be  so  convenient  for  the  court  and  jury. 

Mr  Field  is  also  loud  in  his  condemnation  of  the  whole  system  of  a 
separate  equity  practice,  and  thinks  great  advantage  would  follow  the  es- 
tablishment of  a  tribunal  in  which  all  distinction  between  legal  and  equita- 
ble rights  and  remedies  should  be  abolished,  and  litigation  freed  from  the 
embarrassment  of  the  present  "  forms."  We  are  afraid  that  reformers  of 
the  practice,  as  well  as  of  the  general  provisions  of  laws,  are  apt  to  underrate 
the  importance  of  forms.  The  habits,  the  institutions  of  a  people  are  formed ; 
their  ordinary  business  concerns  have  assumed  in  a  great  degree  their  pre- 
sent shape,  in  consequence  of  the  influence  of  these  very  forms;  and  had 
they  nothing  to  recommend  them  but  their  incorporation  for  ages  in  the 
most  intimate  arrangements  of  civil  life,  he  would  be  a  rash  legislator  in- 
deed, who  would,  for  the  sake  of  attaining  some  fancied  theory  of  perfection, 
disturb  the  whole  machinery  of  a  system  in  which  the  honest  truth-loving 
and  practical  spirit  of  the  Anglo  Saxon  character  have  been  so  well  de- 
veloped. 


Hon.  John  Davis,  LV.  D.,  late  Judge  of  the  United  States  District 
Court  of  Massachusetts,  died  recently  at  his  residence  in  Boston.  He  was 
for  many  years  an  eminent  admiralty  judge,  and  a  worthy  colleague  of 
Judge  Story,  on  the  bench  of  the  Circuit  Court. 


Hon.  Edward  Avery  has  been  elected  by  the  legislature  of  Ohio,  Chief 
Justice  of  that  State. 


digest  .or  CASKS,  205 


Digest  of  (Hasts. 

CASES  DECIDED  IN  1815  AND  1946  IN  MASSACHUSETTS,  NEW  YORK,  PENNSYL- 
VANIA, VIRGINIA,  NORTH  CAROLINA,  AND  SOUTH  CAROLINA. 

contract. — {Continued  from  page  164.) 

16.  If  a  note  be  taken  by  a  seller  of  goods,  with  an  agreement  that  he 
will  endeavour  to  collect  it  or  return  it  within  two  or  three  months ;  it  does 
not  imply  he  is  bound  to  proceed  to  a  suit ;  nor  is  he  liable  as  for  negligence, 
even  though  ifbe  shown  a  recovery  might  have  been  had.  Martin  v. 
Pennock,  2  Barr,  376. 

17.  An  agreement  by  one  of  several  heirs  of  an  intestate  to  sell  and  con- 
vey all  his  interest  in  the  real  estate,  "  Except  so  much  of  said  estate  as 
shall  be  coming  to  the  said  E.,  at  the  decease  of  the  widow,"  is  to  be  con- 
strued to  mean  an  agreement  to  sell  and  convey  two-thirds  of  the  interest  of 
the  vendor  in  his  father's  estate.    Ludwig  v.  Leonard,  9  W.  &  S.  44. 

See  Actions  on  the  Case,  3. — Actions  of  Assumpsit,  5. — Apprentice,  1. 
— Auctions. — Bills  of  Exchange,  1. — Evidence,  22. — Landlord  and  Ten* 
ant,  12. — Vendor  and  Purchaser,  7. 

Contribution.  ~&e6  Joint  Tenant  and  Tenant  in  Common. 

Conversion. — See  Real  and  Personal  Estate,  2. 

CORPORATIONS. 

1.  The  franchises  and  corporate  rights  of  a  company,  and  the  means  vested 
in  them  which  are  necessary  to  the  existence  and  maintenance  of  the  object 
for  which  they  were  created,  are  incapable  of  being  granted  away,  and 
transferred  by  any  act  of  the  company  itself,  or  by  any  adverse  process 
against  it.     The  Susquehanna  Canal  Company,  v.  Bonham,  0  W.  &  S.  27. 

2.  A  rail-road  corporation  is  not  dissolved  by  the  rale  of  its  road.  Only 
the  real  estate  which  remains  in  a  corporation  at  the  moment  of  its  dissolu- 
tion reverts  to  the  original  proprietors;  what  has  been  divested  out  of  the 
corporation  by  its  own  act,  or  the  act  of  the  law,  does  not  so  revert,  until 
the  charter  of  the  company  (if  for  a  term  of  years,)  would  by  its  limitation 
have  expired.     State  v.  Kivers,  5  Ire.  297. 

3.  A  rail-road  is  not  in  all  respects  a  highway  publici  juris,  but  it  is  the 
subject  of  private  property,  and  in  that  character  it  is  liable  to  be  sold,  unless 
the  sale  be  forbidden  by  the  legislature ;  not  the  franchise,  but  the  land  it- 
self constituting  the  road.     Id.  , 

4.  To  make  an  agreement  by  the  president  of  a  private  corporation  evi- 
dence, it  should  be  shown  to  be  within  the  scope  of  his  authority.  Far- 
mers' B.  v.  M'Kee,  2  Barr,  318. 

5.  A  party  who,  at  an  election  for  trustees  of  a  religious  corporation,  has 
a  minority  only  of  the  votes  received  by  the  inspectors,  cannot  upon  a  quo 
warranto  information  be  declared  elected,  though  it  appear  that  a  number  of 
other  legal  votes  sufficient  to  have  made  up  a  majority,  were  offered  to  be 
given  in  his  favour,  and  were  erroneously  rejected.    The  People  v.  Phillips, 

1  Den.  388. 

6.  Under  the  12th  section  of  the  charter  of  the  Reading  Rail-road  Com- 
pany, the  contractors  were  authorized  to  enter  and  occupy,  with  temporary 
dwellings,  stables,  blacksmiths*  shops,  &c,  the  land  adjoining  the  line  of 
road,  provided  no  more  was  taken  than  was  necessary  for  such  purpose, 
while  engaged  in  the  performance  of  their  contract.    Lauderburn  v.  Duffy, 

2  Barr,  398. 

See  Actions  in  General,  11.— Bferf,  3. — Pleading,  3. — Witness,  6. 
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206  DIGEST  OF  GASES. 

COSTS. 

1.  Costs  are  in  the  nature  of  penalties,  and  statutes  granting  them  have 
always  been  strictly  construed.     Thompson  v.  Farr,  1  Rich.  4. 

2.  The  endorser  of  a  writ,  sued  out  by  an  inhabitant  of  another  state,  is 
not  discharged  from  his  liability  for  costs  by  the  removal  of  the  plaintiff  into 
this  state  during  the  pendency  of  his  suit,  and  his  thenceforward  continuing 
to  be  an  inhabitant  of  the  state.     Proprietors,  <J*c.,  v.  Reed,  8  Met,  146. 

3.  In  issues  where  the  parties  are  entitled  as  a  matter  of  right,  or  when 
the  court  neglects  to  make  an  order  regulating  the  costs  on  a  feigned  issue, 
the  costs  follow  the  result  of  the  case.     Todd  v.  Stroud,  1  Rich.  25. 

4.  When  the  beneficial  owner  of  a  demand  is  a  non-resident  of  the  state, 
and  prosecutes  in  this  couit  in  the  name  of  parties  residing  here,  (in  New 
York,)  who  are  insolvent,  he  will  be  compelled  to  give  security  for  costs. 
Su»fi  v.  Collins,  1  Den.  659. 

5.  A  plaintiff,  who  appealed  from  an  award  in  his  favour,1  and  recovered 
more  than  the  sum  awarded  to  him,  but  less  than  such  amount  with  interest 
added  for  the  immediate  time,  allowed  to  recover  full  costs.  Haines  v. 
Moorehead,  2  Barr,  65. 

6.  Although  a  plaintiff  recover  an  amount  below  the  jurisdiction  of  the 
court,  yet  if  it  be  reduced  by  evidence  of  set-off,  the  plaintiff  will  be  entitled 
to  his  costs.     Odell  v.  Culbert,  9  W.  &.  S.  66. 

7.  In  all  cases  in  which  an  action  is  dismissed  for  want  of  jurisdiction  in 
the  court  in  which  it  is  commenced,  the  defendant  is  entitled  to  a  judgment 
for  his  costs.     Hunt  v.  tnhab.  of  Hanover,  8  Met  343. 

8.  Under  the  revised  statutes  of  New  York,  there  are  but  two  grounds 
for  awarding  costs  against  an  executor  or  administrator.  (1.)  Where  the 
claim  has  been  presented,  and  payment  has  been  unseasonably  resisted  or 
neglected ;  (2.)  Where  there  has  been  a  refusal  to  refer,  the  claim  being 
disputed.     Bullock  v.  Bogardus,  1  Den.  276. 

9.  In  a  prosecution  for  a  misdemeanor,  at  the  instance  of  a  voluntary  pro- 
secutor, though  the  prosecution  fails  upon  the  ground  that  one  of  the  grand 
jury  was  not  duly  qualified ;  there  should  be  a  judgment  for  costs  against 
the  prosecutor.     St.  Clair's  case,  1  Gratt  556. 

10.  Costs  accrued  are  to  be  paid  on  appeal ;  the  second  article  of  section 
27,  of  the  act  of  1836,  not  being  altered  by  the  act  of  March  20,  1845. 
Merritt  v.  Smith,  2  Barr,  161. 

11.  The  lien  of  an  attorney  relates  only  to  his  costs,  and  not  to  a  fee. 
Schaslock  v.  OUmd,  1  Rich.  207. 

12  Where  a  plain!  iff' in  a  judgment  enters  satisfaction  on  the  record  for 
the  whole  amount  of  his  judgment  including  the  costs,  the  officers  of  court 
have  a  right  to  have  the  entry  of  satisfaction  vacated,  so  far  as  it  covers 
their  costs.    Id. 

13.  Where  a  sheriff  has  several  executions  against  a  defendant,  and 
makes  one  levy  (seizure)  of  his  property,  and  enters  the  same  on  each  exe- 
cution, he  is  entitled  to  charge  for  but  one  levy,  and  not  for  a  levy  on  each 
execution.     Thome  v.  Vaughan,  1  Rich.  18. 

14.  A  prothonotary  is  not  entitled  to  a  separate  attachment  fee  for  every 
witness  whose  name  is  inserted  in  the  writ  Payran  v.  JW*  William,  9  W. 
&  S.  154. 

See  Constables,  3,  4.— Criminal  Law,  7. — Error,  2. — Exrs.  $  Admrs., 
25.— Practice,  39.— Witness,  19. 

Counterfeiting. — See  Criminal  Law,  8. — Evidence,  52. 

County  Commissioners. — See  Damages,  7. 

County  Officers. — See  Judgment,  2. 
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COURTS. 

1.  A  court  in  this  commonwealth,  has  no  authority  to  cause  an  entry  of 
41  neither  party,"  or  in  other  words,  that  the  plaintiff  was  nonsuited,  and  the 
defendant  defaulted,  in  which  case  neither  could  have  a  judgment  for  costs, 
to  be  entered  on  its  docket,  on  motion  of  the  plaintiff,  and  on  his  exhibiting 
an  instrument  purporting  to  be  signed  by  the  defendant  and  himself,  and  ac- 
knowledging that  the  action  is  settled,  if  the  defendant  denies  the  execution 
or  validity  of  such  instrument     Coburn  v.  Whitley,  8  Met.  272 

2.  In  an  action  of  assumpsit,  for  goods  sold  and  delivered,  brought  in  the 
county  court,  the  damages  were  laid  at,  $200,  and  the  evidence  was  the  fol- 
lowing instrument :  "April  22d,  1840,  received  15001b.  of  bacon  at  6  cents, 
and  1281b.  of  lard;  (signed)  William  Taber."  On  the  back  was  endorsed, 
"  credit,  $36  paid  April  22d."  The  jury  found  a  verdict  for  $76,20.  Held, 
that  this  instrument  was  neither  a  promissory  note,  nor  a  liquidated  account, 
and  therefore  the  case  did  not  come  within  the  provisions  of  the  act  of  1826, 

S inhibiting  the  courts  from  taking  jurisdiction  of  any  sum  less  than  $100 
ue  by  bond,  note  or  liquidated  account    Newman  v.  Taber,  5  Ire.  231. 

3.  And  that  if  this  were  not  so,  yet  the  court  could  not  dismiss  the  suit 
on  motion,  as  the  action  was  "  commenced"  for  more  than  $100 ;  the  defen- 
dant's objection  should  have  been  urged  by  a  plea  in  abatement     Id. 

4.  All  of  the  plaintiffs,  or  all  of  the  defendants  must  join,  on  an  appeal 
from  an  inferior  court,  or  the  appeal  will  be  dismissed.  Wilkinson  v.  Oil* 
Christ,  5  Ire.  228. 

5.  The  courts  of  this  State,  have  jurisdiction  of  the  offence  of  having 
false  money  counterfeited  in  the  similitude  of  any  gold  or  silver  coin  cur- 
rent by  law  or  usage,  within  the  States,  knowing  the  6a me  to  be  false  and 
counterfeit,  and  with  intent  to  utter  or  pass  the  same  as  true.  Com.  v. 
Fuller,  8  Met  313.  ^ 

6.  The  District  Court  has  jurisdiction  under  the  act  of  1818  and  1830  of 
all  claims  for  the  removal  of  nuisances  by  the  Board  of  Health,  though  less 
than  $100.     Kennedy  v.  Board  of  Health,  2  Barr,  366. 

7.  The  form  of  the  claim  is  regulated  by  the  mechanic's  lien  acts,  in 
force  before  that  of  1836.    Id. 

8.  The  right  to  hold  to  bail  given  to  one  magistrate,  is  auxiliary  to  the 
proceeding  before  two  justices.     Com.  v.  Nathans,  2  Barr.  138. 

9.  The  court,  refusing  to  compel  the  attorney  for  the  commonwealth  fo> 
join  in  a  demurrer  to  evidence  tendered  by  the  defendant,  is  not  required 
ex  officio,  to  direct  the  jury  to  find  a  special  verdict    Com.  v.  Doss,  1 
GraL557. 

10.  It  is  not  the  duty  of  a  court  in  conducting  a  trial  to  determine  ab- 
stract propositions  submitted  by  counsel,  (e.  g.  whether  certain  testimony 
which  had  been  given,  bore  upon  the  issue,  or  only  upon  the  credit  of  the 
witnesses,)  it  is  enough  if  the  court  respond  to  all  objections  to  testimony 
taken  by  either  party,  and  give  the  proper  instructions  to  the  jury.  The 
People  v.  Cunningham,  1  Den.  524. 

11.  What  is  the  law  of  another  State,  (not  contained  in  a  statute,)  is, 
like  the  law  of  foreign  countries,  a  matter  of  fact  to  be  tried  by  the  jury, 
and  cannot  be  determined  by  the  court    Moore  v.  Gwynn,  5  Ire.  187. 

12.  Where  a  case  arises  under  a  statute  of  a  sister  State,  the  statute 
being  properly  authenticated  under  the  act  of  Congress,  or  proved  under 
our  act  oi  Assembly,  it  is  the  province  of  the  court  to  decide  both  upon  the 
existence  of  the  statute,  and  its  proper  construction.    Id. 

13.  So  where  the  plea  of  nul  tiel  record  is  pleaded,  to  a  judgment,  or 
other  proceeding  in  a  court  of  record  in  another  State,  from  necessity  the 
court,  to  whom  it  is  exhibited,  decides  not  only  upon  the  legal  existence  of 
the  supposed  record,  but  upon  its  effect    Id. 

See  Amendment,  2. — Arrest,  3. — Contract,1!^. — Costs,  7. — Evidence,  1. 
—Mandamus,  1,  2*-Practice,  9, 10,  12,  31.— Sheriff,  14. 
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Covekaht. — See  Vendor  and  Purchaser,  4. 

CRIMINAL    LAW. 

1.  Defendants  purchased  goods  from  the  prosecutor's  clerk,  and  gave  in 
payment  an  instrument  purporting  to  be  a  five  dollar  bill  of  the  Bank  of 
Tallahassee,  in  Florida,  the  blanks  of  which  were  filled  up,  except  those 
opposite  the  words,  "  Cashier*'  and  u  President."  In  those  blanks  an  il- 
legible scrawl  was  written,  which,  on  careless  inspection,  might  have  been 
mistaken  for  the  names  of  those  officers.  Defendants  knew,  before  they 
passed  it,  that  it  was  worthless.  Held,  that  they  were  guilty,  at  common 
law,  of  cheating  by  a  false  token.     State  v.  Stroll  and  Carr,  1  Rich.  244. 

2.  To  sustain  an  indictment  at  common  law,  for  cheating  by  a  false 
token,  the  instrument  or  device  by  which  the  cheat  was  effected,  must  be 
calculated  to  deceive  the  public,  that  is,  it  must  be  the  semblance  of  a  pub- 
lic, and  not  a  private  instrument;  it  must  be  such  as  affects,  or  may  affect 
the  public.    Id. 

3.  It  is  only  when  the  act  or  acts  done  by  a  person,  or  the  omission  to  act 
by  one  who  ought  to  act,  operate  to  the  annoyance,  detriment,  or  disturb- 
ance of  the  public  at  large,  that  the  offender  is  liable  to  indictment  at  com- 
mon law.     State  v.  Deberry,  5  Ire.  371. 

4.  A  single  act  of  drunkenness,  though  it  be  in  the  presence  of  a  crowd, 
is  not  indictable,  if  the  persons  assembled  were  not  thereby  annoyed  or  dis- 
turbed.   Id. 

5.  It  is  the  duty  of  a  magistrate,  before  issuing  a  warrant  on  a  criminal 
charge,  except  in  cases  super  visum  to  require  evidence  on  oath,  amount- 
ing to  a  direct  charge,  or  creating  a  strong  suspicion  of  guilt ;  and  an  in- 
nocent person  arrested  on  a  warrant  issued  by  a  magistrate  not  on  his  own 
view,  nor  on  any  oath,  would  have  an  action  against  the  magistrate.  But 
the  officer  executing  such  warrant  is  justified,  the  subject  matter  being 
within  the  magistrate's  jurisdiction,  though  it  does  not  appear  upon  what 
evidence  it  was  issued.     Welch  v.  Scott,  5  Ire.  72. 

6.  A  seal  is  indispensably  necessary  to  a  warrant,  issued  by  a  magistrate 
to  arrest  a  defendant  on  a  criminal  charge.    Id. 

7.  Counsel  employed  by  a  prosecutor,  acts  for  the  attorney  general ;  and 
in  assenting  to  the  discharge  of  an  accused  person,  must  be  guided  by  his 
own  judgment  on  the  evidence  of  the  innocence  of  the  party,  even  though 
it  be  contrary  to  the  oath  of  the  client,  and  in  such  a  case,  he  is  entitled  to 
compensation.    Rush  v.  Cavanaugh,  2  Barr.  187. 

8.  On  the  trial  of  an  indictment  ou  the  Rev.  Stat.  c.  127,  }  8,  for  having 
in  possession  a  counterfeit  bank  bill  with  intent  to  pass  it  as  true,  knowing 
it  to  be  counterfeit,  evidence  that  the  defendant  had  passed  other  counter- 
feit bills  is  admissible  to  show  his  knowledge  that  the  bill  mentioned  in  the 
indictment  was  counterfeit ;  but  his  conversation  respecting  a  bill  which  he 
had  passed,  if  made  after  he  had  passed  it,  is  not  admissible  to  prove  the 
fact  that  such  bill  was  counterfeit,  without  the  production  of  the  bill  itself* 
or  proof  that  it  is  destroyed,  or  is  in  the  possession  or  control  of  the  defendant 
Com.  v.  Bigelow,  8  Met  235. 

9.  A  count  in  an  indictment  which  charges  two  distinct  offences,  is  bad, 
and  if  the  defendant  is  found  guilty  on  such  count,  he  may  avail  himself  of 
the  objection  by  motion  in  arrest  of  judgment.    State  v.  Hotoe,  1  Rich.  260. 

10.  Where  a  person  who  occupies  a  tract  of  land,  over  which  a  public  road 
runs,  keeps  up  a  fence  across  the  road,  though  he  did  not  originally  erect  it, 
he  is  liable  to  an  indictment  for  a  nuisance.     State  v.  Hunter,  5  Ire.  369. 

11.  If  an  indictment  sufficiently  charge  any  offence,  though  not  the  one 
intended,  it  cannot  be  quashed.    State  v.  Evans,  5  Ire.  603. 
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12.  An  indictment  lor  "unlawfully,  wickedly  and  maliciously"  cutting 
and  destroying,  a  quantity  of  standing  Indian  corn,  cannot  be  supported. 
Stale  y.  Htlmes,  5  Ire.  864. 

13.  An  indictment  for  malicious  mischief,  will  only  lie  for  the  malicious 
destruction  of  personal  property.    Id. 

14.  An  indictment  against  an  officer  of  a  bank,  for  embezzling  property 
belonging  to,  or  deposited  in  the  bank,  must  charge  a  specific  act  of  fraud, 
and  the  defendant  must  be  proved  guilty  of  the  specific  offence  charged ; 
and  not  more  than  one  offence  can  be  well  alleged  in  one  count  of  the  in- 
dictment    Com.  v.  Wyman,  8  Met  247. 

15.  A  false  bank  bill  is  a  public  token,  for  cheating  with  which,  an  in- 
dictment will  lie  at  common  law,  and  it  makes  no  difference  that  it  pur- 
ports to  be  the  bill  of  a  bank  of  another  State  or  Territory.  State  v.  Stroll 
and  Carr,  1  Rich.  244. 

16.  The  defendant  had  been  indicted  for  stealing  the  cow  of  J.  G.,  and 
acquitted.  He  was  again  indicted  for  the  stealing  of  the  same  cow  at  the 
same  time  and  place,  and  of  the  same  owner,  but  by  the  name  of  J.  G.  A., 
which  was  his  proper  name.  Held,  that  the  acquittal  was  no  bar  to  the 
second  indictment    State  v.  Risher,  1  Rich.  219. 

17.  The  plea  of  autrefois  acquit,  under  such  circumstances,  to  be  good, 
must  aver  that  the  owner  of  the  goods  was  the  same  person,  notwithstand- 
ing the  variance  in  the  surname,  and  that  he  was  as  well  known  by  the  one 
name  as  by  the  other,  and  this  averment  must  be  proved  at  the  trial.    Id. 

18.  A  sentence  of  a  convict  to  additional  punishment,  on  an  information 
which  sets  forth  three  previous  convictions  and  sentences,  is  valid,  if  two 
of  those  sentences  were  valid,  although  one  of  them  was  erroneous  and 
had  been  reversed.     Newton  v.  Com.  8  Met  535. 

19.  Neither  the  Commonwealth  nor  the  accused  has  a  right  to  demur  to 
the  evidence  in  a  criminal  prosecution,  except  with  the  consent  of  the  other 
party.     Com.  v.  Doss,  1  Grat  557. 

See  Actions  in  general,  13. — Costs,  9. — Courts,  5,  9.— Error,  10. — 
Evidence,  6,  26,  51,  53,  54,  56,  57,— Libel,  1.— Nuisance,  4. 

DAMAGES. 

1.  Where  a  lessee  for  years  covenanted  that  the  buildings  which  he  should 
erect,  should  at  the  expiration  of  the  term  revert  to  the  lessor,  "  without 
damages  of  any  kind,  except  the  natural  wear  of  the  same,9*  and  a  building, 
so  erected,  was  destroyed  by  means  of  the  negligent  acts  of  a  third  party ; 
held,  that  it  was  waste,  for  which  the  tenant  was  responsible  to  the  lessor/ 
and  that  the  lessee  or  his  assignee,  in  an  action  against  the  party  guilty  of 
the  negligence,  was  therefore  entitled  to  recover  the  whole  value  of  such 
building.     Cook  v.  C.  Transportation  Co.,  1  Den.  91. 

2.  The  measure  of  damages  against  a  party  who  has  employed  another  to 
do  certain  mechanical  work  at  a  price  agreed  upon,  and  who  has  counter- 
manded his  directions,  and  forbidden  the  further  execution  of  the  work,  after 
it  had  been  commenced,  is  not  the  whole  covenant  agreed  to  be  paid,  but  a 
just  recompense  for  such  injury  as  the  party  employed  has  sustained  on  ac- 
count of  the  breach  of  the  agreement  The  party  so  employed  has  no  right 
to  proceed  with  the  work  alter  such  countermand.  Clark  v.  Mersiglia,  1 
Den.  317. 

3.  Where  the  defendant  agrees  for  rooms  and  board  at-  a  boarding  house, 
for  a  stated  period,  at  a  stipulated  price,  and  leaves  before  the  time  expires, 
the  rule  of  damages  is  net  the  price  agreed  to  be  paid,  but  the  loss  which 
the  plaintiff  has  suffered,  by  the  defendant's  breach  of  contract  Wilson  v. 
Martin,  1  Den.  602 ;  Spencer  v.  Halstead,  Id.  606. 

4.  A  workman  who  contracts  with  the  commonwealth  for  the  construe- 
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tion  of  a  piece  of  work  upon  the  Pennsylvania  canal,  for  a  stipulated  price, 
is  liable  upon  an  implied  assumpsit,  to  pay  the  owner  of  the  land  on  the  line 
of  the  work,  from  whom  he  takes  the  materials  used  in  its  construction. 
May  v.  Kornhaus,  9  W.  &  S.  121. 

5.  One  who  contracts  to  do  work  for  the  commonwealth,  is  entitled  to 
any  peculiar  advantage,  which  the  law  provides  for  the  commonwealth,  as 
if  by  its  own  agents  it  were  doing  the  work ;  and,  therefore,  in  estimating 
the  damages  done  to  the  owner  of  the  land,  from  which  ^  materials  were 
taken,  it  is  a  legitimate  inquiry,  whether,  upon  the  whole,  an  injury  was 
done  to  the  land  of  the  plaintiff.    Id. 

6.  A  creditor  of  the  vendor  of  a  chattel,  of  which  it  was  uncertain  that 
the  price  was  fully  paid,  levied  and  sold ;  profits  which  might  have  bees 
made  by  the  use  of  the  chattel,  or  loss  from  incapacity  to  employ  men  and 
horses,  by  reason  of  its  detention,  are  speculative,  ana  cannot  be  estimated, 
there  being  no  other  circumstances  showing  oppression,  or  calling  for  vin- 
dictive damages.     Farmers'  B.  v.  M'Kee,  2  Barr,  318. 

7.  Interest  is  not  payable  by  county  commissioners,  on  damages  awarded 
for  opening  a  street,  until  the  land  is  entered  on.  Stewart  v.  The  County, 
2  Barr,  340, 

See  Bond,  1. — Constable,  1,  2. — Constitutional  Law,  6. — Statutes,  2. — 
Principal  and  Agent,  7. 

DEBTOR  AND  CREDITOR. 

1.  When  money  is  lent  to  part  of  the  members  of  a  firm,  who  gave  a 
note  for  it  in  their  own  names  only,  the  lender  is  not  a  creditor  of  the  firm, 
although  the  borrowers  apply  the  money  towards  payment  of  the  debts  of 
the  firm.     Green  v.  Tanner,  8  Met.  411. 

2.  In  the  distribution  of  an  assigned  estate,  lien  creditors  are  let  in  pro 
rata  with  general  creditors  on  the  personal  property  ;  retaining  their  liens 
on  the  realty  for  the  residue.     Skunk's  Appeal,  2  Barr,  304. 

3.  A  judgment  to  cover  future  advances  is  valid,  but  if  the  creditor  gives 
a  statement  of  the  amount  then  due,  to  enable  the  defendant  to  borrow  from 
another,  he  is  stopped  claiming  beyond  that  amount.  Ter  Hoven  v.  Kerns, 
2  Barr,  96. 

4.  It  seems  future  advances,  made  by  the  first  creditor,  will  not  be  pre- 
ferred to  liens  attaching  before  such  future  advances  are  made.  Per 
Kennedy  J.    But  if  there  be  an  obligation,  to  make  the  advances,  query.  Id. 

5.  Mere  receipt  of  payment,  for  one  item  of  an  entire  contract,  is  no 
waiver  of  a  demand  for  the  residue.     Tompkins  v.  Haas,  2  Barr,  74. 

6.  It  seems,  the  mere  payment  to  an  executor,  by  a  devisee,  of  the 
amount  of  decedent's  debts,  will  not  discharge  the  land ;  nor  will  a  refusal 
to  accept  the  amount,  because  it  was  paper  money,  impair  the  rights  of  the 
creditor.     Per  Rogers  J.    Hunt  v.  Moore,  2  Barr,  105. 

7.  An  offer  bv  the  plaintiff  in  a  suit,  to  return  claims  received  by  him  to 
be  collected  and  applied  to  payment  of  debts  due  him,  which  claims  he  was 
at  liberty  to  return  at  any  time,  is  sufficient  to  entitle  him  to  sue,  unless 
some  be  lost  through  negligence  in  proceeding  thereon.  Mullen  v.  Morris, 
2  Barr,  85. 

8.  An  auditor  appointed  to  adjust  and  settle  the  accounts  of  a  voluntary 
assignee,  under  the  Act  of  14th  April  1836,  is  confined  to  the  account  be- 
tween the  assignee  and  the  cestui  que  trust.  Third  persons  claiming  ad- 
versely cannot  interfere  in  the  settlement,  but  must  resort  to  adversary  pro- 
ceedings.    Okie's  Appeal,  9W.&S.  156. 

9.  The  accountant  may,  however,  if  he  chooses,  pay  over  to  adversary 
claimants,  or  claim  to  hold  as  a  stakeholder  for  his  indemnity ;  and  if  he 
does  so,  the  propriety  of  it  will  be  for  the  auditor  to  determine  in  the  first 
instance.    Id. 
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10.  The  fact  that  a  firm  was  in  debt,  when  the  partners  made  a  convey- 
ance of  their  property,  is  not  sufficient  to  raise  a  presumption  that  the  con- 
veyance was  fraudulent    In  order  to  avoid  such  conveyance,  proof  must  be 

fiven  that  it  was  made  with  the  intention  to  defraud  the  creditors  of  the 
rm,  or  subsequent  purchasers,  and  that  the  grantee  had  knowledge  of  such 
intention.     Green  v.  Tanner,  8  Met  411. 

11.  A  bona  fide  purchaser  from  the  fraudulent  grantee  of  a  debtor  ac- 
quires a  good  title  against  the  creditors  of  the  original  grantor.    Id. 

12.  A  conveyance,  fraudulent  as  to  creditors,  is  rendered  valid,  by  their 
receipt  of  a  dividend  under  a  subsequent  assignment  of  which  the  considera- 
tion for  the  fraudulent  conveyance  formed  part,  and  of  which  fact  they 
had  notice.     Fumes$  v.  Ewing,  2  Barr,  479. 

13.  Unless  a  party  claim  a  benefit  under  a  composition  deed,  he  is  not 
hound  to  notify  the  creditors  that  he  holds  securities  of  the  debtor.  Smith's 
Appeal,  2  Barr,  3:31. 

14.  Parol  gift  of  real  estate,  by  a  father  to  a  daughter,  who  is  put  into 
possession  of  the  property ;  but  before  she  obtains  a  conveyance,  the  father 
becomes  insolvent,  is  void  as  to  creditors.     Com.  v.  Ricks,  1  Grat.  416. 

15.  A  bond  by  a  minor  son  to  a  father,  in  consideration  of  permission  to 
leave  home,  and  work  for  himself,  or  for  his  board  whilst  at  home,  and 
working  on  his  own  account,  if  bona  fide,  is  neither  against  the  policy  of 
the  law,  nor  fraudulent  on  creditors.     Geisl  v.  Geist,  2  Barr,  441. 

16.  The  practice  of  opening  judgments  on  the  motion  of  creditors  is  im- 
proper ;  an  issue  should  be  directed  when  the  money  is  brought  into  court 
by  the  6herifF.    Per  Rogers  J.    Id. 

17.  On  an  appropriation  of  the  proceeds  of  a  sale  of  real  estate  by  the 
sheriff,  judgment  creditors  may  avail  themselves  of  a  right  to  set  aside 
a  judgment  given  and  obtained  by  collusion  for  the  purpose  of  defrauding 
them ;  but  they  cannot  thus  attack  a  judgment  on  the  ground  that  the  de- 
fendant in  it  was  overreached  or  taken  advantage  of,  by  the  plaintiff,  with 
regard  to  its  consideration.    Dougherty's  Estate,  9  W.  &  S.  189. 

See  Contract,  1,  16. — Decedents,  1,  2. — Evidence,  59. — Execution,  1. — 
Executors  and  Administrators,  9,  18. — Frauds,  1. — Infants,  1. — InsoU 
wnts,  2.  —Partnership,  3. — Sheriff,  8. — Principal  and  Surety,  4,  8. — 
Trust  and  Trustees,  6. — Witness,  15. 

DECEDENTS. 

1.  Upon  a  scire  facias  against  the  administrator  de  bonis  non,  with  the 
will  annexed  of  a  decedent,  with  notice  to  the  devisees  of  the  land  to  ap- 
pear and  show  cause  why  the  plaintiffs  should  not  have  execution  against 
the  land  devised  to  them,  it  is  competent  for  such  devisees  to  prove  that,  by 
an  order  of  the  Orphans'  Court,  the  lands  of  the  testator  were  sold  by  the 
administrator  to  an  amount  sufficient  to  pay  all  his  debts ;  and  if  this  be 
established,  although  the  plaintiff  may  be  entitled  to  judgment,  quod  recu- 
peret, against  the  administrator,  he  cannot  recover  against  the  devisees  of 
ihe  land.  It  is  the  duty  of  the  creditor  in  such  case  to  look  to  the  appro- 
priation of  the  proceeds  of  the  sale  of  a  decedent's  lands  made  by  an  order 
of  the  Orphans'  Court.    Benner  v.  Phillips,  9  W.  &  S.  13. 

2.  Distributees  of  a  foreign  intestate,  receiving  assets,  are  responsible 
here  for  the  debts  of  their  intestate,  to  the  amount  of  the  assets  received. 
Hairston  v.  Medley,  1  Grat  96. 

3.  Distributees  receiving  assets  of  the  estate  from  the  administrator,  may 
be  compelled  to  refund  for  payment  of  debts,  the  amount  so  received  with 
interest     Cookas  v.  Peyton's  executor.    1  Grat.  431. 

4.  Judgment  having  been  obtained,  at  the  suit  of  one  heir  against  the 
administrator,  who  was  the  only  other  heir,  execution  issued  on  the  ances- 
tor's land,  in  the  hands  of  an  alienee  of  the  heir;  it  was  set  aside  for  want 
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of  a  judgment  against  the  heir  as  such,  under  the  34th  section  of  the  Act  of 
1834.     Atherton  v.  Atherton,  2  Barr,  112. 

5.  The  creditor  is  not  bound  under  this  act,  to  elect  in  the  first  instance 
to  proceed  againBt  the  heirs ;  his  proper  course  is  to  proceed  to  judgment 
against  the  representative,  and  then  obtain  judgment  de  terris  by  scire  facias 
against  the  heirs.    Id. 

6.  In  such  a  proceeding  the  heirs  may  contest  the  judgment  on  original 
grounds,  or  that  the  lien  of  the  debt  is  lost.     Per  Gibson,  .C  J.    Id. 

See  Liens,  1. — Real  and  Personal  Estate,  1. — Witness,  4. 

'  DEED. 

1.  The  erasure  of  the  name  of  one  of  several  obligors  and  substitution  of 
another,  avoids  the  instrument  as  to  parties  not  consenting.  Smith  v. 
Weld,  2  Barr,  54. 

2.  An  alteration  in  an  assignment  of  a  certificate  given  by  the  sheriff  to 
the  purchaser,  upon  a  sale  of  real  estate,  made  after  its  execution,  where  the 
alteration  is  of  a  character  not  to  change  its  legal  effect,  will  not  avoid  the 
assignment.     The  People  v.  Muzzy,  1  Den.  239. 

3.  Since  the  revised  statutes,  the  presumption  that  a  deed  was  delivered 
on  the  day  it  bears  date  does  not  prevaili  n  respect  to  deeds  not  acknow- 
ledged or  proved,  and  which  have  no  subscribing  witness.  Elsey  v.  Metcalf, 

1  Den.  323 

4.  Such  presumption  never  obtains  where  the  deed  is  proved  to  have 
been  in  the  hands  of  the  grantor  at  a  period  subsequent  to  its  date.     Id, 

5.  The  sending  of  a  deed  by  the  grantor  to  a  stranger,  or  the  deposite  of 
it  in  a  public  office,  is  not  a  delivery  to  the  grantee,  unless  it  is  so  sent  or 
deposited  for  his  use.     Id. 

6.  A  deed  was  executed  and  left  with  the  magistrate  before  whom  it  was 
acknowledged,  and  taken  away  by  a  brother  of  the  grantee,  for  him  ;  held, 
to  be  proper  evidence  of  delivery  to  leave  to  a  jury.    Arrison  v.  Hamutead, 

2  Barr,  191. 

7.  When  the  signer  of  an  unacknowledged  deed,  and  one  of  the  subscrib- 
ing witnessess  thereto,  are  dead,  and  the  other  subscribing  witness,  on 
being  produced  before  a  court  of  record,  testifies  that  he  has  no  distinct 
recollection  of  the  matter,  nor  of  his  own  hand  writing,  the  court  may  ex- 
amine other  persons  as  to  the  hand  writing  of  the  grantor,  and,  if  satisfied 
of  its  genuineness,  may  admit  the  deed  to  record ;  and  such  decision  can* 
not  be  inquired  into  in  a  collateral  manner,  but  is  conclusive  on  the  subject, 
unless  fraud  was  practised  on  the  court    Thomas  v.  he  Baron,  8  Met  355. 

8.  A  deed,  under  the  statute  of  uses,  can  convey  no  title  to  land,  unless 
a  good  or  a  valuable  consideration  is  expressed  on  the  face  of  it,  or,  if  not 
so  expressed,  can  be  proved,  aliunda.     Springs  v.  Hanks,  5  Ire.  30. 

9.  Conveyances  by  the  common  law,  which  operated  by  the  actual  trans- 
mutation of  possession,  required  no  consideration  to  support  them  ;  but  those 
under  the  statute  are  void  without  consideration,  because  the  statute  only 
converts  into  a  legal  estate,  the  use  which  was  before  an  equitable  interest, 
and  equity  would  enforce  no  use,  where  there  was  not  a  good  or  a  valuable 
consideration  to  support  it     Id. 

10.  A  father,  by  deed  duly  recorded,  gave,  granted,  and  released  to  his 
son,  S.  W.,  and  his  heirs,  a  tract  of  land,  with  the  appurtenances,  at  his 
(the  father's}  death,  to  have  and  to  hold  the  same :  held,  to  be  a  good  cove- 
nant to  stand  seized  to  uses,  and  that  S.  W.  on  the  death  of  his  lather,  be- 
came entitled  to  the  land.  Chancellor  v.  Winaham,  5  Ire.  161. 

11.  If  a  deed  express  a  money  consideration,  and  that  the  covenantee  is 
the  son,  or  be  without  any  consideration  expressed,  and  a  food  one  averred 
and  proved,  it  may  be  construed  as  a  covenant  to  stand  seized  to  uses.  Aliter, 
if  a  money  consideration  alone  be  expressed.    Id. 
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DAYI8  &  BROOKS  v.  THE  BRIG  8ENECA,  CAPTAIN  LEVELY, 

PART  OWNER. 


Circuit  Court  of  the  United  States,  for  the  Eastern  District  of 

Pennsylvania,  April  Sessions,  1829. 

(1.)  Whore  two  equal  joint  owners  of  a  ship,  differing  as  to  which  of  the  two 
was  entitled  to  appoint  the  master,  there  being  no  difference  between  them  as  to  the 
destination  of  the  ▼easel,  and  one  of  them  insisting  to  undertake  a  voyage  in  per- 
son, as  master,  in  opposition  to  the  will  and  equal  rights  of  the  other  part  owner, 
the  latter  applied  by  petition,  asking  either  for  the  sale  of  the  joint  property,  or  that 
he  might  be  permitted  to  send  the  Teasel  to  sea  under  a  master  of  his  own  appoint- 
ment ;  held,  that  a  sale  of  the  vessel  ought  to  be  decreed* 

(2.)  The  jurisdiction  of  the  District  Court,  under  the  9th  section  of  the  judiciary 
act  of  1789,  embraces  all  cases  of  a  maritime  nature,  whether  they  be  particularly 
of  admiralty  cognizance  or  not ;  and  such  jurisdiction,  and  the  law  regulating  its 
exercise,  are  to  be  sought  for  in  the  general  maritime  laws  of  nations,  and  are  not 
'wM  to  that  of  England,  or  any  other  particular  maritime  nation. 

(8.)  The  provisions  of  the  French  marine  law  which  authorize  a  compulsory  sale 
of  a  vessel,  in  case  of  partners  disagreeing  about  the  use  of  her,  are  part  of  the 
general  law  of  admiralty  binding  on  the  courts  of  the  country. 

This  case  came  before  this  Court  by  appeal  from  the  District 
Court,*  in  which  a  petition  was  filed  on  the  4th  of  December 
last,  by  Davis  &  Brooks,  merchants  of  the  city  of  New  York, 
stating  that  they  were  owners  of  one  half  of  the  brig  Seneca, 
then  lying  in  the  port  of  Philadelphia,  and  that  the  remaining 
half  part  belonged  to  Captain  Henry  Levely ;  that  Captain  Leve- 
ly  had  had  possession  of  the  brig  for  several  months,  having  the 
sole  control  thereof,  and  had  proceeded  on  certain  voyages  to 
the  detriment  and  dissatisfaction  of  the  late  part  owners, 

*  The  case,  as  decided  by  Judge  Hopkinson,  is  reported  at  large  in  Gilpin,  10. 
The  present  opinion,  however,  reversing  the  decree  below,  is  now  for  the  first  time 
reported. 

VOL.  VI. — 28 
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Washington,  J.  The  novelty,  as  well  as  the  difficulty  of 
this  case,  well  entitled  it  to  the  labour,  the  talents,  and  the 
learning  which  have  been  bestowed  upon  it  at  the  bar.  It  is 
not  my  intention  to  follow  the  counsel  over  the  whole  ground 
which  they  have  so  ably  occupied,  much  less  to  express  an 
opinion  upon  many  of  the  topics  which  they  have  discussed. 
In  the  unsettled  state  of  admiralty  jurisdiction  and  admiralty 
law  in  the  United  States,  I  think  it  the  safest  course  to  advance 
step  by  step  ih  deciding  the  many  new,  and  often  intricate 
questions  to  which  those  subjects  may  give  rise.  Influenced 
by  this  consideration,  I  shall  confine  my  observations  to  the 
precise  case  before  me ;  which,  from  the  amended  pleadings 
and  the  new  evidence  exhibited  in  this  Court,  I  find  to  be  that 
of  joint  owners  of  a  vessel,  having  equalinterests  in  her,  each 
trilling  and  desirous  to  employ  her  in  navigation,  but  upon  his 
own  terms,  and  neither  willing  to  do  so  upon  any  other.  The 
terms  upon  which  the  appellants  desire  it  are,  that  she  may  be 
commanded  by  a  master  of  their  appointment,  and,  at  all  events 
that  Levely  should  not  be  that  master.  The  appellee  objects 
altogether  to  those  terms,  and  claims  to  take  her  to  sea  under 
his  dole  command.  It  is  manifest,  therefore,  that  the  difference 
between  these  owners,  is  not,  whether  the  vessel  shall  be  em- 
ployed, but  which  of  them  shall  be  entitled  to  appoint  the  mas- 
ter ;  and,  that  upon  this  point,  all  prospect  of  compromise  is 
hopeless.  They  do  not  differ,  it  is  true,  as  to  the  destination 
of  the  vessel,  because,  until  this  preliminary  matter  of  disagree* 
ment  was  adjusted,  it  was  unnecessary  for  either  to  propose, 
or  to  discuss  the  expediency  of  any  particular  voyage.  But  I 
consider  it  to  be  entirely  unimportant  to  the  decision  of  this 
case,  whether  the  subject  of  difference  be  the  appointment  of 
the  master,  or  the  particular  destination  of  the  vessel,  if  the 
consequence  in  either  case,  as  to  the  employment  of  the  vessel 
npust  be  the  same. 

In  this  state  of  things,  the  respondent,  assuming  to  act  as 
master,  and  insisting  to  undertake  a  voyage  in  opposition  to 
the  will,  and  to  the  equal  rights  of  the  other  part  owners,  the 
latter  applied  by  petition  to  the  District  Court  to  decree  a  sale 
of  the  joint  property,  or  that  they  might  be  permitted  to  send 


CIRCUIT  OOU&T  OF  THE  UNITED  STATES.  217 

the  vessel  to  sea  ujider  a  master  of  their  own  appointment. 
The  important  question  presented  by  this  petition  was,  had 
that  court  jurisdiction  and  authority  to  decree  a  sale,  and  a  di- 
vision of  the  proceeds  ? 

As  preliminary  to  the  investigation  of  this  question,  I  not 
only  admit,  but  insist, 

First,  that  the  judicial  power  of  the  United  States  under  the 
constitution— and  the  jurisdiction  of  the  District  Courts,  under 
the  9th  section  of  the  judiciary  act  of  1769 — embrace  all  cases 
of  maritime  nature,  whether  they  be  particularly  of  admiralty 
cognizance  or  not. 

Second,  that  this  jurisdiction,  and  the  law  regulating  its  ex- 
ercise, are  to  be  sought  for  in  the  general  maritime  law  of  na- 
tions, and  are  not  confined  to  that  of  England,  or  any  other 
particular  maritime  nation. 

Lastly,  that  the  present'  is  a  case  of  admiralty  and  maritime 
cognizance,  since  it  involves  a  dispute  between  part-owners  of 
a  vessel,  concerning  the  disposition  and  employment  of  her  in 
navigating  the  sea. 

But  these  positions,  if  they  be  correctly  taken  and  admitted, 
overcome  only  a  part  of  the  difficulties  which  this  case  pre- 
sents. We  are  still  left  to  inquire,  does  this  maritime  law 
authorize  a  sale  of  the  property  in  a  case  like  the  present  ? 
And  where  is  that  law  to  be  found  ?  For  I  cannot  agree  with 
the  appellant's  counsel,  that  if  the  jurisdiction  of  the  Court  be 
established,  the  authority  follows  as  a  corollary.  The  Circuit 
Courts  of  the  United  States  have  a  common  law  jurisdiction  in 
all  the  cases  to  which  it  is  extended  by  the  Constitution  and 
Acts  of  Congress ;  but  the  rules  by  which  they  are  authorized 
to  decide  on  any  given  case,  must  be  sought  for  in  the  law  of 
the  land. 

Where  then  is  the  law  applicable  to  this  case  to  be  found  ? 
Not  in  the  practice,  or  adjudications,  of  the  Admiralty  Court 
of  England.  The  case  of  Ouston  t>.  Hebden,  1  Wils.  101,  and 
that  of  the  Apollo,  1  Haggard  306,  are  conclusive  both  against 
the  jurisdiction  and  the  authority  of  that  Court. 

We  next  pass  to  those  great  sources  of  maritime  jurispru- 
dence, the  Rhodian  law,  and  the  laws  of  Oleron  and  Wisbury, 
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in  neither  of  which  do  we  find  any  provision  made  for  a  case 
similar  to  the  present 

Our  attention  is  then  invited  to  the  civil  law,  or  rather  to  the 
Roman  marine  code,  another  legitimate  source  of  general 
maritime  law ;  in  which  we  find  sundry  wise  provisions  for 
adjusting  disputes  between  part  owners  of  vessels,  from  which 
the  three  following  rules  may  be  deduced* 

1.  That  the  opinion  and  decision  of  the  majority  in  interest 
of  the  owners,  concerning  the  employment  of  the  vessel,  is  to 
govern,  and  therefore  they  may,  on  any  probable  design, 
freight  out  or  send  the  ship  to  sea,  though  against  the  will  of 
the  minority. 

2.  But  if  the  majority  refuse  to  employ  the  vessel,  though 
they  cannot  be  compelled  to  it  by  the  minority,  neither  can 
their  refusal  keep  the  vessel  idle,  to  the  injury  of  the  minority 
or  to  the  public  detriment ;  and  since  in  such  a  case  the  minori- 
ty can  neither  employ  her  themselves  nor  force  the  majority  to 
do  so,  the  vessel  may  be  valued  and  sold. 

3.  If  the  interests  of  the  owners  be  equal,  and  they  differ 
about  the  employment  of  the  vessel,  one  half  being  in  favour 
of  employing  her,  and  the  other  opposed  to  it,  in  that  case  the 
willing  owner  may  send  her  out. 

It  is  manifest  that  neither  of  these  rules  applies  to  the  present 
case,  in  which  there  are  no  unequal  interests  and  no  unwilling 
owner,  each  being  desirous,  and  equally  so,  to  employ  the 
vessel. 

In  the  further  prosecution  of  our  inquiries,  we  are  naturally 
led  to  an  examination  of  the  marine  code  of  France, — to  those 
celebrated  ordinances  of  Louis  XIV.,  published  to  the  mari- 
time nations  of  Europe  as  early  as  the  year  1681.  The  5th 
and  6th  articles  of  this  code,  cited,  and  learnedly  commented 
upon  by  Valin,  p.  564,  will  alone  be  noticed.  The  former  is 
substantially  the  same  as  the  first  rule  of  the  Roman  law  be- 
fore referred  to. — The  latter  is  as  follows : 

"  No  person  may  constrain  his  partner  to  proceed  to  the 
public  sale  of  a  ship  held  in  common,  except  the  opinions  of 
the  owners  be  equally  divided  about  the  undertaking  of  some 
voyage." 
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There  is  certainly  some  ambiguity  in  the  phraseology  of  this 
article,  and,  unexplained,  it  might  be  construed  to  mean  no 
more  than  is  expressed  in  the  third  rule  of  the  Roman  law  be- 
fore  noticed,  applying  to  owners  having  equal  interests.  But. 
Valin  leaves  no  room  for  doubt  as  to  the  true  exposition  of  this 
article.  In  his  first  volume,  page  585,  he  says :  "  The  case 
excepted  in  this  article  is,  when  '  the  opinions  of  the  parties 
are  equally  divided  on  the  undertaking  of  some  voyage,1  upon 
which  we  may  remark,  that  the  question  is  not  of  two  equal 
opinions,  of  which  one  is  to  leave  the  vessel  without  any  kind 
of  voyage,  and  the  other  to  undertake  such  or  such  a  voyage, 
there  being  no  doubt  in  that  case  that  the  opinion  favourable 
to  a  voyage  ought  to  prevail,  saving  the  right  to  discuss  the 
projected  voyage;  but  solely,  of  the  case  of  two  opinions 
equally  divided  upon  the  particular  enterprise  projected  by  one 
moiety  of  the  persons  interested,  and  rejected  by  the  other 
moiety,  whether  that  .moiety  proposes  on  its  part  another 
voyage,  or  confines  itself  to  a  disapproval  of  it,  provided, 
nevertheless,  that  it  gives  plausible  reasons  for  its  conduct ; 
otherwise  this  would  have  the  air  of  an  absolute  refusal  to 
permit  the  vessel  to  be  navigated,  which  justice  could  not 
tolerate,  being  contrary  to  the  object  of  the  vessel,  to  the 
original  intention  of  the  parties,  and  to  the  interests  of  com- 
merce-" 

This  article,  thus  explained,  embraces  the  present  case,  un- 
less it  could  be  successfully  contended  that  there  is  a  substan- 
tial difference  between  a  disagreement  respecting  the  particu- 
lar voyage  proposed  and  discussed,  and  the  appointment  of 
the  master  to  conduct  the  voyage.  The  reason  strikes  me  to 
he  the  same  in  theone  case  as  in  the  other,  and  the. consequence 
to  the  parties,  to  their  original  intention,  to  the  object  of 
the  vessel,  and  to  the  interests  of  commerce,  are  precisely  the 
same.  In  the  one  case  as  in  the  other,  the  vessel  must  remain 
unemployed,  since  neither  owner  can,  otherwise  than  tortiously 
send  her  to  sea,  against  the  will  of  the  other.  And  were  he 
to  persist  in  doing  so,  is  there  no  power  in  a  Court  possessed 
of  general  maritime  jurisdiction,  to  restrain  him  1  I  am  not 
prepared  to  admit  so  monstrous  a  legal  solecism  as  the  denial 
of  this  authority  would  seem  to  imply. 
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But  the  ordinance  provides  that  the  party  objecting  to  the 
voyage  must  assign  a  plausible  reason  for  his  conduct,  in  order 
to  repel  a  presumption  that  his  objection  is  founded  on  an  un- 
willingness to  employ  the  vessel  at  all.  And  is  it  not  more 
than  a  plausible  reason  for  one  owner  to  allege  his  equal  right 
to  employ  the  person  to  whose  care  his  property  is  to  be  en- 
trusted, and  to  object  to  the  one  selected  by  the  other  owner, 
upon  the  ground  of  his  want  of  confidence  in  the  skill  or  in  the 
integrity  of  the  person  so  selected  ?  I  am  far  from  saying,  or 
even  believing,  that,  in  point  of  fact,  the  objection  to  Captain 
Levely  is  well  founded,  since  there  is  no  proof  in  the  cause  to 
substantiate  it;  but  if  it  be  honestly  entertained  by  the  appel- 
lants, it  is  not  for  this  Court  to  decide  that  it  is  futile,  and 
merely  urged  as  a  pretext  for  detaining  the  vessel  in  port. 

Having  ascertained  the  true  meaning  of  this  article  of  the 
French  marine  ordinances,  its  authority,  or  the  influence 
which  it  should  have  in  deciding  this  cause,  is  next  to  be  con* 
sidered. 

It  is  insisted  by  the  counsel  for  the  appellee,  that  this  article 
is  nothing  more  than  a  part  of  the  local  law  of  France,  found- 
ed upon  the  Roman  law  of  licitation,  adopted  by  France,  ap- 
plicable to  the  partition  of  property,  moveable  and  immoveable 
which  is  held  in  common  by  two  or  more  persons,  which, 
without  a  sale,  could  not  be  otherwise  conveniently  divided 
*  between  them ;  and,  in  support  of  this  argument,  it  is  remarked 
that  the  expressions  of  the  article  are  all  negative,  and  must 
necessarily  refer  to  some  other  code  whenever  the  excepted 
case  shall  occur. 

The  ingenuity  and  the  imposing  appearance  of  this  argu- 
ment are  freely  acknowledged ;  but  it  will  not,  I  think,  bear  a 
close  examination.  For,  admitting  the  general  law  of  licita- 
tion to  have  formed  a  part  of  the  locul  law  of  France,  it  does 
not  follow  that  an  ordinance  restraining  and  qualifying  that 
law  in  cases,  and  in  relation  to  subjects  purely  maritime  in 
their  nature,  should  likewise  form  a  part  of  the  local  law  of 
that  country.  It  would  rather  seem  that,  on  account  of  their 
maritime  character,  it  was  deemed  proper  to  withdraw  such 
subjects  from  the  local,  for  the  purpose  of  incorporating  them 
into  the  general  marine  code  of  the  nation.    That  the  5th 
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article  is  of  this  description,  has  not  been  questioned ;  it  was 
no  doubt  copied  from  the  Roman  maritime  code,  which  having 
also  provided  for  cases  of  disputes  between  the  owners  of  un- 
equal interests,  as  well  as  between  those  having  equal  interests 
in  one  event  only,  it  would  seem  as  if  the  6th  article  had  been 
introduced  for  the  purpose  of  perfecting  the  system,  by  af- 
fording a  remedy,  in  another  event  for  which  the  Roman"  law 
had  made  no  provision*  It  is  most  obvious,  in  short,  that 
Valin,  as  well  as  other  jurists  who  have  treated  of  these  article* 
have  considered  them,  not  as  parts  of  the  common,  but  of  the 
maritime  law  of  France,  and  we  find  provisions  similar  to  them 
in  principle  introduced  into  the  Code  de  Commerce  of  that 
country. 

That  the  ordinances  of  Louis  XIV.  are  not  of  binding 
authority  upon  the  maritime  courts  of  other  countries  I  freely 
admit ;  but  as  affording  evidence  of  the  general  maritime  law 
of  nations,  they  have  been  respected  by  the  maritime  courts  of 
all  nations,  and  adqpted  by  most,  if  not  by  all  of  them,  on  the 
continent  of  Europe.  We  are  informed  that  this  code  was 
compiled  from  the  prevailing  maritime  regulations  of  France, 
and  of  other  nations,  as  well  as  from  the  experience  of  the  most 
respectable  commercial  men  of  France.  And  why  should 
not  such  parts  of  it  as  are  purely  of  a  general  maritime  charac- 
ter, which  are  adapted  to  the  commercial  state  of  this  country,' 
and  are  not  inconsistent  with  the  municipal  regulations  by 
which  our  courts  are  governed,  be  followed  by  the  Courts  of 
the  United  States  in  questions  of  a  maritime  nature  ?  I  leave 
this  question  to  be  answered  by  those  who  would  restrain  the 
admiralty  jurisdiction  of  the  District  Court  within  the  limits 
allowed  by  the  Common  Law  Courts  of  England  to  be  exer- 
cised by  the  High  Court  of  Admiralty  of  that  country. 

And  why,  let  me  again  ask,  shall  the  6th  article  of  this  code 
be  rejected  in  the  case  now  under  consideration?  Neither 
justice  nor  policy  requires  it.  For  it  is  manifest  that  the 
appellants  must  either  surrender  their  property  in  this  vessel, 
or  rather  the  fruits  of  it,  to  the  appellee,  or  their  equal  right  to 
appoint  the  master,  and  to  decide  upon  her  destination,  or  that 
she  must  remain  idle  in  port  until  the  subject  in  dispute  is 
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totally  lost  to  both  the  owners.  There  is  no  other  imaginable 
alternative,  unless  it  be  the  one  which  the  appellants  ask  for. 
For  if  the  appellee  may  now  legally  claim  the  right  to  take 
this  vessel  to  sea,  and,  by  giving  security  for  her  safe  return, 
may  take  to  himself,  in  exclusion  of  the  other  part  owners,  all 
the  earnings  of  the  voyage,  his  right  to  employ  her,  on  the 
same  terms,  as  long  as  she  shall  be  in  a  condition  to  be  navi- 
gated, will  continue  equally  valid,  and  the  exercise  of  it  can 
no  more  be  denied  then  than  now. 

Suppose,  for  the  purpose  of  further  illustrating  this  part  of 
the  subject,  these  parties  had  filed  cross  petitions,  setting  forth 
the  difference  between  them  respecting  the  appointment  of  a 
master,  and  each  praying  to  be  permitted  to  take  the  vessel  to 
sea  under  the  usual  stipulations,  since  neither  could  entitle  him* 
self  to  a  preference,  what  could  the  Court  do  but  dismiss  both 
petitions,  and  thus  leave  the  vessel  unemployed ;  unprofitable 
to  both  parties  and  to  the  interests  of  commerce,  and  subject 
to  all  the  injury  to  which  such  a  state  of  things  would  expose 
her.  Yet  this  is  substantially  the  present  case;  and  if  the 
Court  has  no  power  to  decree  a  sale,  it  is  clear  that  neither  of 
the  parties  can  take  the  vessel  to  sea  without  a  decree  of  the 
District  Court  authorizing  him  to  do  so. 

Upon  the  whole,  considering  the  article  of  the  French  Code, 
which  has  so  often  been  referred  to,  as  constituting  a  part  of 
the  maritime  laws  of  nations — that  it  is  in  itself  a  wise  and 
equitable  provision — that  it  is  not  inconsistent  with  the  com- 
mercial state  of  this  country,  or  with  any  law  which  should 
govern  this  Court,  1  feel  myself  not  only  at  liberty,  but  bound 
to  adopt  and  apply  it  to  the  present  case,  and  I  shall  therefore 
reverse  the  sentence  of  the  District  Court,  and  decree  a  sale 
of  this  vessel. 

My  opinion,  I  acknowledge,  was  very  different  when  this 
cause  was  opened,  from  that  which  I  now  entertain.  I  had 
read  that  which  was  pronounced  in  the  District  Court  by  the 
learned  judge  of  that  Court,  with  an  entire  conviction  of  its 
correctness.  But  the  new  evidence  which  has  been  introduced 
in  this  Court,  presents,  in  at  least  one  most  essential  particular, 
a  different  case  from  that  which  was  submitted  to  the  view  of 
that  Court. 
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Supreme  Court  of  Pennsylvania,  Nisi  Prius,  February  23, 
1831 ,  before  Mr.  Justice  Kennedy. 

(1.)  Where  one  or  more  individuals  contribute  sums  of  money  to  employ  conn* 
eel  to  cany  on  a  criminal  prosecution,  it  is  not  maintenance  in  them  to  do  so,  nor 
does  the  fact  of  their  so  doing  go  to  impeach  their  credit ;  though  if  such  aid  be 
given  through  malicious  motives,  and  without  probable  cause,  they  render  them- 
selves liable  to  an  action  for  damages  at  the  suit  of  the  party  so  prosecuted. 

(2.)  When  three  or  more  persons  agree  to  go  to  a  church  where  divine  service 
is  to  be  performed,  and  to  laugh  and  talk  during  the  performance  of  the  same  in  a 
manner  which  might  be  excusable  in  a  tavern ;  and  in  so  doing  manifest  a  de- 
termination to  resist  by  force  any  effort  that  may  be  made  to  remove  them  or  pre- 
vent their  so  doing,  they  will  be  guilty  of  riot 

(3.)  It  Hems  that  the  unnecessary  performance  of  secular  labours  on  Sunday,  in 
such  a  way  as  to  disturb  the  worship  of  others,  is  indictable  in  Pennsylvania. 

The  defendants  were  indicted  for  a  disturbance  alleged  to 
have  been  committed  in  the  Wiccaco  Church,  in  the  county  of 
Philadelphia,  where  they  had  met,  on  Sunday,  May  31,  1829, 
for  the  purpose  of  protesting  against  the  preaching  of  the  Rev. 
Mr.  Connelly,  whose  authority  to  act  as  minister  they  disputed. 
It  appeared  that  the  congregation  having  assembled,  Mr. 
Connelly  attempted  to  take  his  place  in  the  pulpit,  when  one  of 
the  defendants  interrupted  him  by  telling  him  he  was  not  the 
choice  of  the  congregation,  handing  him  a  letter  to  that  effect, 
which  he  was  requested  to  read.  A  disturbance  ensued,  and 
the  result  was  that  Mr.  Connelly  was  forced  to  withdraw  from 
the  Church. 

Judge  Kennedy,  before  examining  the  evidence,  which  he 
afterwards  did  at  great  length,  said : —  **" 

It  has  been  said  that  the  principal  witnesses  on  the  part  of 
the  commonwealth,  have  contributed  sums  of  money  to  em- 
ploy counsel  to  aid  in  carrying  on  the  prosecution,  and  that 
in  doing  so  they  have  been  guilty  of  the  crime  of  maintenance, 
which  is  an  indictable  offence,  and  ought  to  impeach  their 
credit.  This  I  consider  a  misapplication  of  the  term  mainte- 
nance, which  is  committed  by  a  person  who  has  no  interest  or 
concern  in  the  cause,  therein  inciting  and  stirring  up  one  man 
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to  sue  another ;  or  it  may  be  committed  by  such  a  person  in 
supplying  money  to  commence  and  carry  on  suits  with  which 
he  has  no  concern.  If,  however,  he  should  be  the  guardian  or 
parent  of  the  plaintiff,  he  will  be  excused,  or  be  otherwise  in- 
terested in  the  matter,  he  will  be  justified.  Interest  in  the 
cause  of  action  is  sufficient  to  justify  his  interference;  and  if  so, 
it  is  manifest  that  maintenance  cannot  be  committed  by  any 
one  of  the  community  in  taking  a  part  in  commencing  and 
carying  on  a  prosecution  in  the  name  of  the  commonwealth, 
charging  the  defendants  with  a  public  offence,  because  he  has 
an  interest,  a  deep  interest,  I  would  say,  in  bringing  to  justice 
all  such  as  have  been  guilty  of  a  public  offence.  Every  in- 
dividual of  the  community  may  be  considered  as  a  plaintiff  in 
such  cases.  And  we  know  that  it  is  every  day's  practice  for 
individuals,  private  citizens,  to  take  an  active  part  in  public 
prosecutions,  and  employ  counsel  to  aid  the  attorney  appointed 
for  the  commonwealth  in  conducting  and  attending  to  their 
prosecutions.  The  motives  which  induce  private  citizens  thus 
to  interfere  in  public  prosecutions,  may  be  commendable  or 
otherwise.  If  they  do  commence  and  carry  them  on  from 
malicious  motives,  and  without  any  probable  cause  for  doing 
so,  they  render  themselves  liable  to  an  action  for  damages  at 
the  suit  of  the  party  so  prosecuted.  If  you  have  discovered 
that  any  or  all  of  the  witnesses  on  the  part  of  the  common- 
wealth were  under  the  influence  of  bad  motives  in  giving  their 
testimony,  you  no  doubt  will  feel  yourselves  disposed  to  make 
proper  allowance  for  it. 

The  counsel  who  first  addressed  you  on  behalf  of  the  defen- 
dant admitted  that  the  manner  of  doing  the  act  which  is  char- 
ged as  a  riot  is  everything,  and  may  make  that  criminal  and 
amount  to  a  riot,  which,  when  done  in  a  different  manner,  may 
be  laudable.  This  is  certainly  so  ;  but  then  I  understood  him 
to  contend  that  although  the  time  and  place  might  aggravate 
the  offence,  they  can  never  make  that  an  indictable  offence 
which  otherwise  would  not  be  so.  To  the  truth  of  this  propo- 
sition I  cannot  give  my  assent.  I  consider  that  the  place  in  which 
a  thing  is  done  may  be  of  as  much  importance  in  making  the 
act  a  public  offence  or  otherwise,  as  the  manner  of  doing  it 
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It  Is  laid  down  as  law,  and  I  have  no  doubt  it  is  so,  that  a  man 
may  call  in  his  friends  completely  armed  to  defend  and  protect 
himself  against  a  threatened  assault  in  his  own  house,  but  if  he 
go  abroad  thus  attended  by  two  or  more  with  a  view  to  de- 
fend himself  against  a  threatened  attack,  unless  indeed  it  should 
be  to  go  to  the  magistrate  to  make  his  complaint,  it  would  be 
considered  a  riot  The  place,  in  this  case  then,  becomes  of 
the  essence  of  the  crime.  Can  it  be  doubted  for  a  moment 
that  if  three  or  more  agree  td  go  to  church  when  divine  ser- 
vice is  to  be  performed,  and  to  laugh  and  talk  during  the  per- 
formance of  the  same,  and  behave  in  such  a  manner  as  would 
be  excusable  in  a  tavern,  and  in  doing  so,  manifesting  a  de- 
termination to  resist  by  force  any  effort  that  may  be  made  to 
remove  them  or  prevent  from  doing  so,  that  they  would  not 
be  guilty  of  a  riot  ?  I  would  consider  it  a  most  aggravated 
one ;  yet  it  is  only  rendered  so  by  the  time  and  place.  Doctor 
Collin  no  doubt  felt  the  influence  of  this  distinction,  when  he 
came  to  his  door,  as  is  testified,  and  admonished  those  who 
were  assembled  in  his  yard  making  a  noise  by  loud  talking, 
such  as  had  not  been  usual  in  that  place,  that  they  were  not  in 
a  tavern. 

I  also  consider  it  a  great  mistake  to  say  that  you  may  do 
in  Pennsylvania  on  the  first  day  of  the  week,  or  more  common- 
ly called  Sunday,  whatever  you  may  do  on  any  other  day  of 
the  week.  Without  waiting  to  inquire  whether  or  not  God 
has,  as  Mr.  Dupuy,  one  of  the  defendants,  said,  made  all  days 
alike,  and  whether  the  distinction  be  of  divine  appointment  or 
not,  it  is  sufficient  to  know  that  the  Legislature  of  Pennsyl- 
vania have  passed  acts  restraining  and  prohibiting  the  doing 
of  certain  acts,  and  prescribing  a  certain  course  of  conduct  on 
that  day.  It  is  forbidden  that  yve  should  engage  in,  and  fol- 
low our  usual  occupations,  unless,  indeed,  it  should  be  that  our 
daily  labour  was  that  of  performing  acts  of  necessity  or  mercy, 
which  are  lawful  at  all  times  and  seasons.  The  policy  of 
these  acts,  I  think,  ought  not  to  be  questioned.  I  presume  it 
will  be  admitted,  by  any  intelligent  mind,  that  religion  is  of 
the  utmost  importance  to  every  community.  The  history  of 
the  past  furnishes  abundant  evidence  of  the  truth  of  this  propo- 
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sition.  It  is  the  basis  of  civilization.  Without  it  we  should'be 
in  a  state  of  moral  darkness  and  degradation,  such  as  usually 
attend  the  most  barbarous  and  savage  states.  It  is  to  the  in- 
fluence of  it,  that  we  stand  indebted  for  all  that  social  order 
and  happiness  which  prevails  among  us.  It  is  by  the  force  of 
religion  more  than  by  that  of  our  municipal  regulations,  or  our 
boasted  sense  of  honour,  that  we  are  kept  within  the  line  of 
moral  rectitude,  and  constrained  to  administer  to  the  welfare 
and  comfort  of  each  other.  In  short,  we  owe  to  it  all  that  we 
enjoy,  either  of  civil  or  religious  liberty.  Blessings  which 
certainly  cannot  be  too  highly  appreciated,  but  ought  not,  as 
the  defendants  are  said  to  have  done  upon  this  occasion,  to  be 
used  as  a  cloak  to  cover  a  design  to  disturb  the  public  peace, 
and  to  promote  a  sinister  end.  Here,  then,  give  me  leave  to 
say,  that  the  institution  of  the  Sabbath  is,  in  my  humble 
opinion,  not  only  admirably  adapted  to  promote  and  establish 
religion  among  us,  but  to  secure  and  preserve  our  physical 
as  well  as  moral  health  and  strength. 

That  this  congregation,  or  some  portion  of  it,  was  assem- 
bled for  the  purpose  of  joining  in  public  worship,  we  may 
reasonably  conclude  was  the  fact ;  and  that  such  a  disturbance 
was  created  and  produced  as  to  break  it  up,  and  prevent  pub* 
lie  worship  from  taking  place,  seem  to  be  testified  to  by  most 
of  the  witnesses  on  both  sides 
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Quarter  Sessions  of  Bucks  County,  Pa.f  May  1831,  before  Judge 

Fox,  and  the  Associate  Judges. 

(1.)  Eaves-dropping  is  an  indictable  offence  in  Pennsylvania,  though  if  it  should 
appear  that  the  alleged  offence  was  committed  by  the  husband  of  the  prosecutrix,  who 
was  the  subject  of  it,  or  by  his  authority,  it  would  seem  that  the  prosecution 
does  not  lie. 

(2.)  Eaves-dropping!  it  seems,  consists  in  privily  listening,  not  in  looking  or 
peeping. 

This  was  an  indictment  for  eaves-dropping.    The  defendant 
was  proved  to  have  watched  at  the  window  of  the  chamber  of 
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the  prosecutrix,  a  married  woman,  and  to  have  subsequently, 
whether  truly  or  not  was  not  very  plain,  circulated  stories  of 
what  he  saw  there,  very  much  to  her  discredit* 

Mr.  Ross  addressed  the  jury  for  the  prosecution,  and  Mr. 
Morris  for  the  defence. 

Fox  J.,  charged  the  jury  substantially  as  follows : — 
I  consider  this  as  a  serious  kind  of  offence.  Every  man's 
bouse  is  his  castle,  where  no  man  has  a  right  to  intrude  for 
any  purpose  whatever.  No  man  has  a  right  to  pry  into  your 
secrecy  in  your  own  house.  There  are  very  few  families 
where  even  the  truth  would  not  be  very  unpleasant  to  be  told 
all  over  the  country.  It  might  perhaps  cause  the  destruction 
of  the  family,  even  if  the  stories  told  were  true.  Suppose,  in 
this  case,  they  are  true.  Suppose  they  are  false,  and  this  man 
did  go  to  that  house  for  the  purpose  of  framing  these  stories. 
Why,  you  have  it  in  evidence,  that  this  family  is  slandered ; 
that  the  husband  and  wife  do  not  live  together.  Therefore,  it 
is  important  to  all  persons,  that  our  families  should  be  sacred 
from  the  intrasion  of  every  person.  Then  this  case  I  suppose 
to  be  settled  as  to  the  law,  and  to  become  a  mere  question  of 
fact  Did  he  go  there  and  listen,  with  the  intent  to  frame 
slanderous  tales  ?  &c.  If  a  man  goes  with  intent  to  effect  a 
certain  purpose,  it  is  for  you  to  determine  whether  he  would 
not  use  all  his  senses  to  make  the  discovery ;  whether  he  would 
not  listen  as  well  as  look,  and  if  you  are  satisfied  he  did  listen 
with  that  intent,  you  may  convict  him  on  this  indictment. 

Another  question  is  presented  in  this  case,  and  it  is  a  serious 
one.  Some  evidence  has  been  offered  to  show  that  the  owner 
of  the  house, — the  husband— gave  this  man  authority  to  watch 
his  wife.  If  he  did  so,  as  he  had  a  right  to  do,  the  defendant 
should  be  acquitted.  There  is  no  law  that  can  prevent  a  hus- 
band from  constituting  a  watch  of  his  wife.  A  husband  may 
slander  his  wife,  yet  she  cannot  maintain  an  action  for  the 
slander.  If  the  wife  is  slandered  by  another,  the  husband  may 
join  in  the  action  for  the  slander.  And  there  is  no  way  that  I 
know  of  for  her  to  obtain  redress  at  law  against  her  husband.  And 
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if  he  has  given  this  man  authority  to  watch  his  wife,  I  do  not 
know  how  he  can  be  prosecuted.  But  it  is  for  the  defendant 
to  make  out  this  part  of  the  proof  of  authority.  If  he  has 
proved  it,  it  is  good  evidence  for  him ;  if  not,  it  is  not  suffici- 
ent for  his  defence. 

[In  the  course  of  the  argument  of  counsel  a  manuscript 
opinion  of  Judge  Rush,  in  Commonwealth  v.  Mengelt,  decided 
in  1618,  was  read,  where  it  was  ruled  that  peeping,  or  looking 
privily,  was  not  indictable,  a  man  being  allowed  to  look 
wherever  he  pleased;  but  that  to  constitute  eaves-dropping, 
there  must  be  a  listening  or  hearkening  of  the  discourse.] 


WILLIAM  MORGAN,  alias  BILL,  v.  J.  REAKIRT,  KEEPER  OF 

ARCH  STREET  PRISON. 

Supreme  Court  of  Pennsylvania,  1835. 

(1.)  A  negro,  alleged  to  be  a  fugitive  from  labour  from  another  State,  having 
been  committed  by  a  State  Judge  to  wait  his  final  decision,  on  the  claim  of  the 
master,  a  writ  of  hominie  replegiando,  sued  out  in  behalf  of  the  negro,  for  the  pur- 
pose of  trying  his  freedom,  was  under  the  circumstances  of  the  case,  quashed. 

(2.)  Under  the  act  of  Congress  of  12th  February,  1793,  which  makes  it  the 
duty  of  any  judge  or  magistrate,  of  any  county,  city,  or  town  corporate,  upon 
proper  application  made,  and  evidence  produced,  showing  that  a  party  before  him 
is  a  fugitive  from  labour  in  another  state,  "  to  give  a  certificate  thereof  to  such 
claimant,  his  agent,  or  attorney,  which  shall  be  sufficient  warrant  for  removing 
such  fugitive,"  &a,  the  certificate  of  a  magistrate  of  competent  authority  is  conclu- 
sive on  the  premises,  and  will  not  be  reviewed  by  an  appellate  court,  either  col- 
laterally or  directly. 

The  plaintiff,  a  mulatto  man,  was  claimed  to  be  the  slave  of 
a  resident  of  Hartford  county,  Maryland,  and  being  arrested 
was  brought  before  Judge  Randall,  of  the  Philadelphia  Com- 
mon Pleas,  in  pursuance  of  the  act  of  Congress  of  1703,  and 
after  a  thorough  investigation  of  the  claim,  the  court  was 
satisfied  from  the  evidence,  and  was  about  to  pronounce  such 
a  decision,  when  a  request  was  made  that  the  certificate  autho- 
rizing the  removal  to  the  State  of  Maryland,  should  be  delayed 
until  time  and  opportunity  might  be  afforded  to  issue  a  writ  of 
homine  replegiando  in  the  Supreme  Court  The  delay  was 
granted,  and  the  certificate  was  not  issued  till  5  P.  M.    On 
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the  discharge  of  the  Judge  being  presented,  the  keeper  of  the 
prison  refused  to  deliver  the  man,  the  writ  de  homine  replegi- 
ando  having  in  the  meanwhile  been  served  upon  him. 

The  Supreme  Court  (all  the  Judges  being  present)  immedi- 
ately ordered  the  writ  to  be  quashed,  it  being  said  by  the 
Chief  Justice  that  the  Certificate  of  the  State  Judge  was  con- 
clusive evidence  of  the  facts  alleged,  and  the  writ  being  in 
derogation  of  the  claimant's  constitutional  rights. 

Counsel  for  Claimant,  Mr.  H.  M.  Phillips. 
For  slave,  Messrs.  David  Paul  Brown,  Charles  Gilfiv, 
and  George  Griscom. 


MIDDLETON  0.  RICE. 

Supreme  Court  of  Pennsylvania,  at  Nisi  Prius,  Feb.  1845. 

Before  Mr.  Justice  Kennedy. 

(1.)  Though  a  limitation  to  a  widow  so  long  as  she  remains  unmarried,  is  good, 
jet  if  a  legacy  or  bequest  of  personal  property  be  given  to  a  party  for  life,  with  a 
condition  subsequent  annexed  thereto,  that  if  the  legatee  marries,  the  legacy  is  to 
go  over ;  it  stems  such  condition  is  bad. 

(2.)  Where  a  testator  directed  his  executors  to  pay  annually  two  hundred  dollars 
of  the  proceeds  of  his  real  estate  to  his  widow,  for  the  support  of  herself  and  his 
children,  to  be  paid  monthly,  until  his  youngest  son  should  arrive  at  the  age  of 
twenty  one,  provided,  however,  that  his  wife  remained  his  widow  that  long,  and  in  case 
she  again  married,  the  bequest  to  cease  from  the  day  of  her  marriage ;  held,  that 
the  bequest  over  was  void.  * 

This  was  a  case  slated  to  try  the  legal  effect  of  the  following 
clause  in  the  last  will  of  Daniel  Rice,  of  Delaware  county : 
"Item,  I  give  and  bequeath  to  my  loving  wife  Deborah,  all  my 
household  and  kitchen  furniture,  together  with  all  the  grain, 
flour,  meat  and  vegetables,  in  and  about  the  house  at  the  time 
of  my  decease,  absolutely,  and  to  be  at  her  own  disposal ;  and 
I  do  order  and  direct  my  said  executors  to  put  out  my  real 
estate  to  the  shares  as  hereinafter  directed,  and  out  of  the  pro- 
ceeds of  the  same,  yearlyand  every  year,  to  pay  to  my  said 
wife,  for  the  support  of  herself  and  children,  two  hundred  dol- 

vol.  vi. — 30 


230  MIDDLBTOM  V.  RICE. 

Jars,  and  that  to  be  paid  in  monthly  payments.  And  the  re- 
mainder of  the  said  proceeds  to  be  laid  out  annually  in  fencing, 
lime  and  manure,  if  necessary  for  the  place,  until  my  son 
Daniel  arrives  at  full  age,  provided,  however,  that  my  said 
wife  remains  my  widow  that  long.  And  in  case  she  again 
carries,  the  above  bequest  of  two  hundred  dollars  annually  is 
to  cease  from  the  day  of  her  said  marriage." 

The  case  was  argued  by  Mr.  Dunlap  and  Mr.  Meredith 
for  the  plaintiffs,  and  by  Mr.  Dillingham  for  the  defendants ; 
and  in  February,  1845,  the  following  opinion  was  delivered  by 
Mr.  Justice  Kennedy,  since  when  no  further  proceedings  have 
taken  place,  the  case  being  now  in  process  of  adjustment 

Per  Curiam.  Contracts  in  restraint  of  marriage  are  regard- 
ed as  being  contrary  not  only  to  the  law  and  order  of  our 
nature,  but  likewise  contrary  to  sound  policy,  and  therefore 
ought  to  be  considered  illegal  and  void.  Marriage,  no  doubt, 
may  be  made  the  subject  of  regulation  by  qualified  restrictions 
under  certain  circumstances,  but  under  no  circumstances 
whatever  ought  a  general  and  entire  restriction  of  it  to  be  coun- 
tenanced and  sanctioned  by  law.  Accordingly,  a  covenant  not 
to  marry  any  person  but  the  covenantee,  under  a  penalty  of 
one  thousand  pounds,  without  any  consideration  to  support  it, 
was  held  invalid  in  law,  and  that  no  action  would  lie  to  re- 
cover the  penalty,  Lowe  t>.  Peers,  4  Burr,  2225.  The  judg- 
ment of  the  King's  Bench  in  this  case  was  afterwards  affirmed 
upon  Writ  of  Error  in  the  Exchequer  Chamber.  Lord  Chief 
Justice  Wilmot,  in  delivering  the  opinion  of  the  Court,  observ- 
ed ; — "  It  would  be  endless  to  enumerate  the  duties  which  are 
the  objects  of  moral  obligations,  both  in  a  state  of  society  and 
out  of  it ;  gratitude,  charity  and  all  parental  and  filial  duties 
beyond  mere  maintenance.  Friendship,  beneficence  in  all  its 
branches,  and  many  more  which  might  be  named,  are  duties 
of  perpetual  obligation,  and  I  cannot  name  a  greater  than 
matrimony,  being  one  of  the  first  commands  given  by  God  to 
mankind  after  the  creation,  repeated  again  after  the  deluge, 
and  ever  since  echoed  by  the  voice  of  nature  to  all  mankind. 
For  the  precept  of  multiplication  has  been  always  expounded 
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by  the  civilized  world  to  mean  multiplication  by  the  medium 
of  matrimony,  and  not  promiscuous  copulation ;  and  there  can* 
not  be  a  duty  of  greater  importance  to  society,  because  it  not 
only  strengthens,  preserves  and  perpetuates  it,  but  the  peace, 
order  and  decency  of  society  depend  upon  protecting  and  en- 
couraging it."  See  Wilmot's  Opinions  and  Judgments,  371. 
He  also  proceeds  further  to  state  that  "  the  writers  upon  the 
law  of  nations,  consider  contracts  to  omit  such  duties  as  void ; 
nay,  they  consider  an  oath  to  perform  them  as  not  obligatory. 
Grotius,  2  lib.  ch.  13.  sec.  67.  A  covenant  of  this  kind  does 
not  only  hinder  a  greater  moral  and  social  good,  it  does  not 
only  interfere  and  check  that  '  profectum  in  bono'  which  we 
owe  to  God  and  our  country,  but  it  tends  to  evil,  and  to  the 
promotion  of  licentiousness,  it  tends  to  depopulation,  the 
greatest  of  all  political  sins ;  it  is  a  contract '  vergens  ad  pub- 
licam  perniciem,'  and  therefore  has  a  moral  turpitude  in  it." 
And  he  also  shows  that  it  is  much  worse  than  a  covenant  of 
perpetual  chastity,  which  extends  to  all  unlawful  as  well  as 
lawful  intercourse,  because  a  covenant  in  restraint  of  marriage 
only  interdicts  the  innocent  gatification  of  a  natural  appetite, 
and  leaves  the  parly  at  full  liberty  to  a  criminal  indulgence  of 
it  Therefore  to  entertain  an  action  for  the  breach  of  such 
contracts,  would  be  setting  the  laws  of  God  and  man  at  vari- 
ance with  one  another,  and  would  be  making  the  common 
law  counteract  its  own  favourite  dominant  principle  "  Salus 
populi  suprema  lex."  In  Baker  v.  White,  2  Vern.  215,  a  bond 
from  a  widow  not  to  marry  again,  was  decreed  to  be  delivered 
up,  though  there  was  a  counter  bond  to  pay  a  sum  of  money 
to  her  executors  if  she  did  not.  Vide  also,  Key  v.  Bradshawe, 
Id.  103.  Conditions  also,  in  restraint  of  marriage  are  odious ; 
and  are  therefore  held  to  the  utmost  rigour  and  strictness. 
They  are  contrary  to  sound  policy.  By  the  Roman  law, 
they  are  all  void,  says  Lord  Mansfield,  in  Long  v.  Dennis,  4 
Burr,  2055.  "Conditions  precedent,"  he  further  observes, "  must 
previously  exist,  (meaning  that  they  must  be  performed,  other- 
wise the  gift  cannot  take  effect.)  Therefore  in  these,  there 
can  be  no  liberality  except  in  the  construction,  of  the  clauses. 
But  in  cases  of  conditions  subsequent,  it  has  been  established 
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by  precedents  that  where  the  estate  is  not  given  over  they 
shall  be  considered  as  only  in  terrorem.  Fry  v.  Porter,  1 
Chan.  Ca.  188 ;  1  Mod  86,  800 ;  2  Chan.  Rep.  26 ;  Pullen  v. 
Redy,  2  Atk.  587  ;  Harvey  v.  Asten,  I  Atk.  375 ;  Scott  v.  Ty- 
ler, 2  Bro.  Ch.  Rep.  468.  This  shows  how  odious  such  con** 
ditions  are,  for,  in  reason  and  argument,  the  distinction  between 
being  or  not  being  limited  over  is  very  nice ;  and  a  clause  caa 
carry  little  terror,  which  is  adjudged  to  be  of  no  effect  We 
must  however  be  careful  not  to  confound  limitations  with  con- 
ditions, for  limitations  may  be  good  notwithstanding  they  are 
seemingly  in  restraint  of  marriage,  and  were  so  by  the  civil  as 
well  as  the  common  law.  As  for  instance,  where  the  meaning 
of  the  testator  is  not  to  forbid  marriage,  but  to  grant  the  use  of 
the  thing  bequeathed  until  the  legatee  shall  marry ;  Swinburne, 
part  4,  Ch.  12,  Sec.  6 ;  or  where  the  prohibition  of  marriage  is 
not  made  conditionally  by  this  word  if,  (as  I  make  thee  my 
Executor  if  thou  dost  not  marry)  but  by  other  words  or  ad- 
verbs  of  time;  as  when  the  testator  willeth  that  his  daughter 
or  wife  shall  be  executrix  or  have  the  use  of  his  goods,  so  long 
as  she  shall  remain  unmarried.  Agreeable  thereunto  are  the  laws 
of  this  realm  of  England,  wherein  there  is  a  case  that  one  of 
the  Kings  of  this  realm  did  grant  to  his  sister  the  manor  of  D, 
so  long  as  she  should  continue  unmarried,  and  this  was  admit* 
ted  to  be  a  good  limitation  in  the  law,  but  not  a  condition. 
Swinburne  part  4,  ch.  12.  sec  10.  But  where  4  legacy  is 
given  on  marriage,  with  consent  merely,  and  there  are  no 
words  to  vest  the  legacy,  the  consent  is  a  condition  precedent, 
so  that  nothing  becomes  due  until  marriage,  for  by  the  civil 
law  as  well  as  by  the  common  law,  if  money  be  given  to  be 
paid  at  a  time  or  upon  an  act  previous  to  the  payment,  nothing 
becomes  due  or  can  be  demanded,  till  the  time  incurred  or  the 
act  performed.    Harvey  v.  Aston,  Comyn  Rep.  744." 

Although  in  cases  of  conditions  subsequent,  it  seems  to  be 
established,  that  where  there  is  a  bequest  over  upon  non- 
compliance with  a  condition  requiring  consent  to  marriage 
the  executory  bequest  will  take  effect  upon  a  breach  of  the  , 
condition  by  U15  primary  legatee,  so  that  it  shall  not  be  con- 
sidered in  terrorem,  yet  I  apprehend,  in  no  case  has  it  been 
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held,  that  if  a  legacy  or  bequest  of  personal  property  be  given 
to  a  party  either  absolutely  or  expressly  for  life,  with  a  con- 
dition subsequent  annexed  thereto,  ,if  the  legatee  marries,  the 
legacy  or  bequest  shall  be  given  to  a  third  person,  such 
shall  be  good  or  available  to  the  third  person,  because  the 
condition  being  an  absolute  prohibition  of  marriage  upon  any 
term*  whatever,  must  be  considered  as  wholly  void  and  of  no 
effect  Accordingly,  Ch.  Baron  Comyns,  in  Harvey  v.  Aston, 
Comyns  Rep.  720,  in  speaking  of  what  he  seems  to  think  (in- 
controverted on  both  sides,  says,  "  if  a  portion  be  given  on  the 
consideration  that  the  daughter  should  never  marry,  I  think 
such  a  condition  should  be  rejected  as  repugnant  to  the  original 
law  of  the  creation  of  mankind/'  See  also  Godol.  Orph. 
Leg.  part  2,  ch*  17  sec  6.  And  of  this  opinion  was  Lord 
Chief  Justice  WiHes,  when  it  cannot  be  construed  into  a  limita- 
tion. Willes'  Rep.  04.  Also  in  Salisbury  v.  Bennet,  Skinner's 
Rep.  286,  where  it  is  said  by  Rawlinson,  Justice,  conditions 
wholly  to  restrain  marriage  are  odious,  as  that  a  woman  shall 
not  marry,  or  shall  not  marry  before  sixty,  and  therefore  (as  in 
the  civil  law)  are  void.  Indeed,  I  am  not  aware  of  even  a  dictum 
to  the  contrary,  by  an  English  Judge  or  chancellor,  except  that  of 
Lord  Thurlow  in  Scott  *.  Tyler,  2  Bro.  Ch.  Ca.  468,  where  he  is 
reported  to  have  said,  that  a  condition  that  a  widow  shall  not 
marry  is  not  unlawful.  He  must,  I  presume,  have  taken  this 
idea  from  the  civil,  or  rather  the  canon  law,  which,  it  is  said, 
made  conditions  against  marriage  void  as  to  virgins,  but  al- 
lowed them  as  to  widows,  especially  if  the  legacy  was  given 
by  a  husband  to  his  own  wife.  Godolph.  Orph.  Leg.  part  3d, 
chap.  17,  sec.  0.  Such  a  distinction  may  have  existed  at 
Rome,  and  have  proceeded  from  a  selfish  pride  or  ungenerous 
prejudice  on  the  part  of  husbands  or  ecclesiastics,  who  were 
most  likely  the  lawgivers  there.  To  the  credit,  however,  of 
English  lawgivers,  I  think  it  may  be  said,  that  it  never  entered 
into  their  minds  to  make  any  distinction  of  this  sort  For 
certainly  it  does  not  appear  to  be  sustained  by  any  principle 
of  nature  or  sound  policy.  Why  should  a  widow  of  twenty 
two  be  restrained  from  marrying  more  than  if  she  had  never 
been  married  T    This  dictum  of  Lord  Thurlow  seems  to  be 
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impugned  by  the  decision  of  the  Supreme  Court  of  Massachu- 
setts, in  Parsons  v.  Winslow,  6  Mass.  Rep.  178,  and  particu- 
larly by  what  fell  from  Justice  Sedgwick,  in  delivering  the 
opinion  of  the  Court,  who  says — "  The  real  intention  of  the 
bequest  was  for  the  life  of  the  wife,  on  condition  of  being  void 
in  the  event  of  her  marrying.  Had  this  been  a  condition  pre* 
cedent,  it  would  have  defeated  the  gift ;  but  when  the  condition 
is  subsequent,  as  this  is,  and  the  legacy  is  not  given  over,  it  is 
considered  merely  in  terrorem,  and  the  condition  is  void,  be- 
cause it  puts  a  restraint  upon  matrimony,  which  ought  not  to  be 
discouraged"  It  is  true  that  Mr.  Justice  Story  repeats  the 
dictum  of  Lord  Thurlow  in  his  1  Equity  Jurisprudence,  sec.  285, 
without  comment,  but  it  is  manifestly  repugnant  to  all  that  he 
has  recognized  and  laid  down  as  the  law  in  that  valuable, 
work  of  his.  In  sect  280,  he  says :  "  if  the  condition  is  in  re- 
straint of  marriage,  then,  indeed,  as  a  condition  against  public 
policy,  and  the  due  economy  and  morality  of  domestic  life,  it 
will  be  held  utterly  void.  And  so  if  the  condition  is  not  in  re- 
straint of  marriage  generally,  but  still  the  prohibition  is  of  so 
rigid  a  nature,  or  so  tied  up  to  peculiar  circumstances,  that 
the  party  upon  whom  it  is  to  operate  is  unreasonably  re- 
strained in  the  choice  of  marriage,  it  will  fall  under  the  like 
consideration.  Thus,  where  a  legacy  was  given  to  a  daughter, 
on  condition  that  she  should  not  marry  without  consent,  or 
should  not  marry  a  man  who  was  not  seized  of  an  estate  in  fee 
simple  of  the  clear  yearly  value  of  £500,  it  was  held  to  be  a 
void  condition,  as  leading  to  the  probable  prohibition  of 
marriage,  Kelly  «•  Monck,  3  Ridgw.  Parliam.  Cases,  205, 244, 
247, 261."  I  cannot  refer  to  any  case,  embracingadevise  of  real 
estate  upon  a  condition  subsequent  in  restraint  of  marriage 
generally,  in  which  the  condition  has  been  adjudged  to  be  void, 
but  such  would  seem  to  be,  I  think  I  may  say,  the  universal 
opinion  entertained  by  judicial  men  on  this  point.  In  Perrin 
v.  Lyon,  9  East,  170,  which  was  a  devise  of  real  estate, 
subject  to  a  condition  of  a  partial  restraint  of  marriage,  it 
may  be  fairly  inferred,  if  the  restriction  had  been  general,  that 
Lord  Ellenborough  would  have  held  the  condition  void. 
Accordingly  Mr.  Jarman,  in  his  edition  of  Powell  on  Devises, 
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2  vol.  291,  observes;  that  "even  in  regard  to  real  estate  it 
seems  to  be  generally  admitted,  (though  the  point  rests  rather 
on  principle  than  decision)  that,  unqualified  restrictions  on 
marriage  are  void  on  grounds  of  public  policy."  In  the  case 
under  consideration  the  testator  has  directed  his  executors  to 
pay  annually  two  hundred  dollars  of  the  proceeds  of  his  real 
estate  to  his  widow  for  the  support  of  herself  and  her  children, 
to  be  paid  monthly,  until  his  son  Daniel  shall  attain  the  age 
of  twenty  one  years ;  provided,  however,  that  his  wife  remains 
his  widow  that  long,  and  in  case  she  marries  again,  the  be- 
quest of  two  hundred  dollars  annually  is  to  cease  from  the  day 
of  her  marriage.  Had  the  testator  directed  the  two  hundred 
dollars  annually  to  be  paid  to  his  wife  as  long  as  she  remained 
a  widow,  such  limitation,  according  to  the  authorities  referred 
to  above,  would  have  been  good,  and  her  subsequent  marriage 
would  have  terminated  her  right  to  receive  any  longer  the 
annuity.  But  this  is  not  the  form  of  the  gift ;  it  is  given  to 
her,  not  during  her  widowhood,  but  expressly  until  the  testa- 
tor's son  Daniel  shall  arrive  at  full  age,  provided,  however,  that 
his  said  wife  remains  his  widow  that  long,  and  in  case  she 
again  marries,  the  above  bequest  of  two  hundred  dollars 
annually,  is  to  cease  from  the  day  of  her  said  marriage. 
Thus  the  restriction  upon  the  wife's  marriage  generally,  is 
superadded  as  a  condition  subsequent  to  the  previous  limita- 
tion, that  the  annuity  should  be  continued  to  be  paid  to  her  by 
the  testator's  executors  until  his  son  Daniel  should  arrive  at 
full  age.  It  being  then  both  in  form  and  substance  a  condition 
subsequent  and  not  a  limitation  of  the  devise,  it  must  be  con- 
sidered as  void  according  to  the  principles  set  forth  in  the 
premises  as  beihg  contrary  to  the  first  law  of  our  nature,  and 
to  an  institution  pre-eminently  calculated  to  promote  the 
very  best  interests  as  well  as  the  true  happiness  of  mankind  in 
the  very  highest  possible  degree.  The  plaintiffs  are  therefore 
still  entitled  to  demand  and  receive  the  annuity  of  two  hun- 
dred dollars,  monthly,  until  Daniel  the  eldest  son  of  the  testa- 
tor shall  arrive  at  full  age,  if  he  should  live  so  long,  and 
judgment  is  directed  to  be  entered  for  the  amouht  of  principal 
and  interest  due  and  in  arrear  according  to  the  fcase  stated. 
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Nom.  A  very  late  case  before  the  Vice  Chancellor  of  England,  decided  No- 
vember 6,  1846,  for  which  we  are  indebted  to  the  Jurist  of  December  26,  1846, 
carries  the  doctrine  in  the  text  to  another  branch  of  cases.  An  annuity  of  40t  a 
year  was  granted  to  Elizabeth  Castle  for  life,  with  the  proviso,  "  That  in  case  the 
said  E.  C,  should  at  any  time  thereafter  happen  to  marry  with  any  person  or  per- 
sons whomsoever,  then,  from  and  immediately  after  said  marriage,  said  annuity,  &c, 
should  be,  and  was  thereby  reduced  to  the  annuity  of  2QL  only.  "  Elizabeth  Castle 
had  been  the  mistress  of  the  grantor,  having  borne  him  several  illegitimate  children, 
but  did  not  marry  until  the  testator's  death,  he  having  by  will  confirmed  the  grant 
to  her  as  above  given.  It  was  contended  on  her  behalf  in  argument  that  the 
clause  diminishing  the  annuity  was  simply  a  restraint  upon  marriage,  and  Low  v. 
Peers,  4  Burr,  2325 ;  Hartley  v.  Rice,  10  East,  22 ;  and  Moriey  «.  Richardson,  2 
Hare,  570,  were  cited.  On  the  other  hand  it  was  urged,  on  the  authority  of  Scott 
v.  Tyler,  2  Dick.  722,  that  the  proviso  was  a  limitation  and  not  a  condition. 

Vicb  Chabxzllor.  My  opinion  is,  that,  unless  there  was  something  in  the 
late  statute  touching  the  lapse  of  time,  the  case  of  the  plaintiff  must  succeed.  The 
case  of  Morely  e.  Rennoldson,  before  Wigram,  V.  C,  was  rightly  decided :  in  that 
case  the  question  upon  the  policy  of  the  law  did  not  arise.  The  ground  of  public 
policy  that  induced  the  court  to  hold  restraints  on  marriage  void,  was,  that  it  is  the 
most  beneficial  thing  for  a  state,  that  there  should  be  a  multiplicity  of  subjects ;  and, 
on  this  ground,  the  courts  have  held  all  limitations  in  restriction  of  marriage  ob- 
jectionable ;  but  the  case  before  Wigram,  V.  C,  was  not  of  that  nature,  for  the  father, 
taking  notice  of  the  state  of  nervous  debility  of  his  daughter,  only  made  provision 
against  her  railing  into  the  snares  of  some  designing  person;  and  it  seems  to  me 
that  such  a  restriction  was  right  In  the  case  of  widows,  it  is  well  known  that  the 
general  rule  is  relaxed,  and  restrictions  against  marriage  allowed,  on  this  ground, 
that  a  husband  has  an  interest  in  the  viduity  of  his  widow,  for  die  benefit  of  his 
children ;  and  it  is  perfectly  right  that  he  should  hold  out  an  inducement  that  she 
should  not  marry  again.  Now,  it  appears  to  me  that  in  this  indenture  it  is  im- 
possible to  discover  any  motive  for  the  introduction  of  this  clause,  except  to  induce 
the  woman  not  to  marry.  It  is  stated  that  this  gentleman  had  children  by  this 
lady,  and,  being  aware  mat  she  would  in  all  probability  marry,  he  offers  this  sort 
of  inducement  to  her  to  remain  single.  My  opinion  is,  that  the  clause  reducing 
the  annuity  in  the  event  of  marriage  is  bad,  and  that  the  Master's  finding  must  be 
overruled. 


COMMONWEALTH  v.  JOEL   BRUCE. 

Lebanon  County  Quarter  Sessions. 

s 

A  man  having  illicit  intercourse  with  his  daughter,  is  guilty  of  incestuous  forni- 
cation under  the  2d  section  of  the  Act  of  1705. 

» 

This  was  an  indictment  under  the  2d  section  of  the  Act  of 
1705,*  which  provides  "  If  any  person  shall  be  convicted  of 
incestuous  fornication*  he  or  she  so  convicted  shall  suffer  such 
punishment/'  &c.    It  was  shown  that  the  prisoner  had  been 

•  7th  ed.  Pardon,  588. 
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guilty  of  illicit  intercourse  with  a  young  woman*  whom  he  had 
always  recognized  as  his  daughter,  and  with  whose  mother  he 
had  lived  in  reputed  wedlock* 

Mr.  Killingsr  and  Mr.  Bibighaus,  for  the  defence. 
Mr.  WfiiDMAir,  deputy  Attorney  General,  for  the  common- 
wealth. N 

Eldred,  J.  charged  the  jury  that  under  all  the  circumstan- 
ces of  the  case,  if  they  believed  the  evidence  for  the  prosecu- 
tion, the  offence  as  described  in  the  indictment  was  sustained. 


DAVID  MARK,  GUARDIAN  OF  ADAM  BEASLEY.  INFANT  SON  OF 
8USAN  FRAVEL,  DECEASED,  *.  THE  COUNTY  OF  CLINTON. 

Court  of  Common  Pleas  for  Clinton  County. 

Where  an  associate  judge  of  a  court  of  Common  Pleas,  discharged  a  party  under 
the  insolvent  law,  six  days  after  a  conviction  for  fornication  and  bastardy,  it  was 
held  that  this  was  not  such  a  discharge  as  would  make  the  county,  under  the  Act 
of  28th  March,  1814,  liable  for  the  costs  of  prosecution. 

The  question  raised  by  the  case  stated,  was,  whether  the 
County  was  liable  for  the  costs  of  prosecution,  on  an  indict* 
ment  against  Michael  Beasley,  for  fornication  and  bastardy, 
in  the  Quarter  Sessions  of  Clinton  County.  Beasley  had  been 
convicted  and  sentenced  among  other  things,  "to  pay  the 
costs  of  prosecution,  and  to  stand  committed  until  the  sentence 
be  complied  with."  Six  days  after  the  sentence,  an  associate 
Judge  took  his  bond  with  surety  for  his  appearance  to  take 
the  benefit  of  the  insolvent  laws,  and  directed  him  to  be  dis- 
charged, and  he  was  accordingly  discharged  from  custody. 

The  opinion  of  the  Court  was  delivered  by  Woodwahd, 
President  Judge. 

The  13th  section  of  the  act  of  28th  March  1814,  entitled 
"  An  act  establishing  a  fee  bill,"  providing  that  "  in  case  of 
a  conviction  in  any  court  of  Oyer  or  Terminer,  Quarter 

vol.  vi. — 31. 
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Sessions  or  Mayor's  Court,  all  costs  shall  be  paid  by  the  party 
convicted,  but  where  such  party  shall  have  been  discharged 
according  to  law  without  payment  of  costs,  the  same  shall  be 
paid  by  the  county."  Michael  Beasley  was  convicted  in  the 
Quarter  Sessions  of  fornication  and  bastardy,  and  was  sentenced 
on  the  17th  of  September,  1842,  to  pay  the  costs  of  prosecution 
and  was  committed  to  jail.  Six  days  thereafter,  an  Associate 
Judge  of  this  Court  approved  the  surety  offered  by  Beasley  in 
an  insolvent  bond,  and  directed  him  to  be  discharged.  Under 
the  above  section  of  the  fee  bill,  the  only  question  is,  was  this 
a  " discharge  according  to  law*9  This  Court  decided  that  it 
was  not,  when  suit  was  brought  on  the  bond,  against  the 
surety,  and  we  must  say  the  same,  in  respect  to  the  present 
question  of  costs.  It  was  not  a  discharge  according  to  law, 
first  because  the  Judge  had  no  power  at  his  chambers  to  order 
a  discharge.  The  4th  section  of  the  act  of  16th  June,  1836, 
relating  to  insolvent  debtors,  gives  authority  to  any  Judge  of 
the  Court  of  Common  Pleas,  or  to  the  prothonotary,  to  make 
an  order  for  the  discharge  of  a  debtor  on  his  giving  bond  with 
surety  conformably  to  the  act;  but  the  47th  section  of  the  same 
act  reserves  to  the  Court  of  Common  Pleas  the  power  to  dis- 
charge convicted  criminals.  An  Associate  Judge  cannot  hold 
a  Court  of  Common  Pleas ;  neither  in  the  court-house,  or  at 
his  chambers,  can  he  exercise  the  functions  peculiar  to  that 
Court.  The  proceedings  in  Beasley's  case,  therefore,  were 
coram  nonjudice.  The  Judge  had  no  jurisdiction  of  the  sub- 
ject matter,  and  his  act  was  simply  void. 

But  in  the  next  place  the  discharge  was  not  according  to 
law,  because  the  section  last  referred  to,  which  gives  authori- 
ty in  the  premises  to  the  Court  of  Common  Pleas  and  not  to 
an  Associate  Judge,  provides  that  a  party  convicted  of  forni- 
cation and  bastardy,  and  sentenced,  '*  shall  not  be  entitled  to 
make  such  application,  until  after  he  shall  have  been  in  actual 
confinement  in  pursuance  of  such  sentence  for  a  period  of  not  less 
than  three  months."  By  means  of  a  fraud  upon  the  Judge, 
Beasley  was  discharged  after  six  days  confinement  under  his 
sentence.  What  was  it  but  an  escape  ?  And  what  prevents 
the  arrest  of  Beasley,  and  the  confinement  of  him  for  the 
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statutory  period  T  It  is  not  necessary  to  discuss  these  questions 
now,  but  it  is  quite  clear  that  his  discharge  was  not  only 
"  not  according  to  law"  but,  through  the  error  into  which  the 
Judge  was  betrayed,  was  in  direct  violation  of  a  positive 
statute.  The  county  therefore  is  not  liable.  The  liability  of 
counties  for  costs,  is,  in  all  cases,  according  to  strict  statutory 
provision,  and  this  case  is  not  within  the  statute. 
Judgment  for  the  defendant. 


COMMONWEALTH  v,  JOHN  HAINES,  J*. 
Supreme  Court  of  Pennsylvania,  July,  1824,  No.  52. 

The  erection  and  exhibition  of  a  staffed  Paddy,  constructed  and  exposed  in  such 
a  way  as  to  be  calculated  to  produce  a  riot  and  disturbance,  is  a  misdemeanor  at 
Common  law ;  though  if  it  should  appear  in  evidence  that  the  figure  thus  exposed, 
was  not  a  Paddy,  bat  a  Shdah,  the  two  effigies  appearing  to  be  of  anr  opposite 
character,  and  the  indictment  averring  it  to  be  a  Paddy,  the  variance  is  fatal 

This  was  a  case  removed  by  certiorari  to  the  Supreme  Court 
from  the  Mayor's  Court  of  Philadelphia,  and  tried  before 
Gibsoit  J.  at  Nisi  Prius,  in  September,  1824. 

The  first  count  of  the  indictment  charged  that  the  defendant, 
devising  and  intending  to  raise  and  create  riots,  &&,  with  the 
usual  averments,  "  unlawfully,  wickedly  and  maliciously,  in- 
cited, encouraged  and  endeavoured  to  provoke  and  instigate 
divers  good  citizens  of  the  commonwealth,  whose  names  are 
to  said  inquest  unknowfl,"  &c,  "  to  assemble  and  gather  to- 
gether to  disturb  the  peace  of  the  commonwealth,  and  to  injure 
and  annoy  said  citizens,  &c,  and  that  for  that  purpose,  he,  the 
said  defendant,  then  and  there  erecting  and  fixing,  a  certain 
figure,  resembling  a  man,  commonly  called  a  Paddy,  as  and 
for  the  effigy  of  St.  Patrick,  and  by  these  means,  &c,  did  col- 
lect together  a  large  number  of  citizens,  who  behaved  riotous- 
ly for  a  long  space  of  time,'9  &c.  The  remaining  counts  were 
for  attempts  to  produce  riot  generally,  without  specifying  the 
means.  It  appeared  from  the  evidence  that  some  time  between 
dusk  and  11  o'clock,  on  the  16th  of  March,  1824,  a  stuffed 
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Paddy,  with  the  accompaniment  of  a  rum  bottle  and  a  string 
of  potatoes,  was  suspended  to  a  tree  near  the  junction  of  Second 
street  and  the  Germantown  road,  in  the  district  of  Kensington, 
a  neighbourhood  inhabited  principally  by  emigrants  from 
Ireland.  The  figure  remained  in  this  position  until  the  next 
morning,  when  it  was  removed  to  prevent  a  disturbance  which 
seemed  likely  to  ensue.  The  defendant,  an  inn  keeper  re- 
siding in  that  district,  was  proved  by  several  witnesses  to  have 
been  in  his  house  during  the  whole  of  the  evening  on  which 
the  Paddy  was  erected ;  and  a  great  deal  of  conflicting  evi- 
dence was  produced,  which  made  his  agency  in  the  affair  very 
questionable.  The  averment  in  the  indictment  that  the  figure 
was  intended  as  an  effigy  of  St.  Patrick,  and  was  meant  and 
well  calculated  to  excite  the  angry  feelings  of  the  immediate 
population,  was  fully  supported.  It  was  proved  also  beyond 
contest,  that  the  defendant  was  concerned  in  the  exhibition  on 
the  18th  of  March,  of  a  female  figure,  commonly  called  a 
Shelah,  but  with  several  features,  besides  that  of  sex,  distin- 
guishing it  from  a  Paddy.  Some  evidence  was  offered  to 
show,  also,,  that  while  the  exhibition  of  a  Paddy  was  resented 
as  an  insult  upon  the  Catholic  portion  of  the  Irish,  a  Shelah 
was  often  displayed  as  a  retaliatory  emblem,  and  may  have 
been  so  meant  in  the  present  case.  A  tumult  ensued,  the 
insult  being  spiritedly  resented,  and  the  neighbourhood  was 
thrown  into  confusion  thereby  for  several  succeeding  weeks. 
The  defendant,  it  was  conceded,  was  clearly  connected  with 
the  Shelah,  though  his  instrumentality  in  the  Paddy  was  con- 
troverted. • 

The  jury  having  been  addressed  by  Mr.  Randall  and  Mr. 
Kittera  for  the  prosecution,  and  Mr.  Biddlb  and  Mr.  D.  P. 
Brown  for  the  defence,  were  charged  substantially  as  fol- 
lows, bv 

Gibson,  J.  The  offence  specified  in  the  first  count,  is  clear- 
ly indictable  at  common  law.  No  man  has  a  right  to  trifle 
with  the  feelings  of  any  large  class  of  m§n,  so  as  to  provoke 
them  to  a  breach  of  the  peace.  If  it  is  done  by  libel,  no  one 
doubts  it  is  a  misdemeanor ;  if  it  is  done  by  effigy  is  it  less 
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so?  Suppose  the  defendant  had  published  a" picture  of  the 
same  character,  and  with  the  same  tendency  as  the  figure 
which  is  the  subject  of  the  present  offence,  would  it  not  be  held 
a  libel  1  The  gist  of  the  offence,  is  its  tendency  to  provoke  a 
breach  of  the  peace.  It  may  be  indiscreet  in  the  Irish  resi- 
dents of  the  district  to  take  notice  of  acts  of  the  kind ;  but  it  is 
worse  than  indiscreet  in  others  to  provoke  them  to  do  so.  The 
facts  are  with  you  exclusively ;  if  you  believe  the  allegation  of 
the  indictment  to  be  supported  by  the  evidence,  you  will  be 
bound  to  convict 

The  jury,  after  an  absence  of  some  hours,  came  into  court 
with  the  inquiry  whether  the  allegation  in  the  indictment  that 
a  Paddy  had  been  exhibited,  was  supported  by  evidence  of  the 
exhibition  of  a  Shelah.  The  Court  answered  in  effect,  that,  if 
the  characteristics  and  object  of  the  Shelah  were  different  from 
those  of  the  Paddy,  the  variance  was  fatal ;  but  that  the  ques- 
tion of  the  identity  or  dissimilarity  of  the  two  was  for  the  jury. 

A  verdict  of  acquittal  was  subsequently  rendered. 

Note.  This  case  is  a  strong  illustration  of  the  distinction  which  exists  between 
a  variance  in  matter  of  substance,  and  a  variance  in  matter  of  form.  In  an  indict- 
ment for  murder,  it  has  always  been  held  that  an  averment  that  the  deadly  wound 
was  inflicted  by  a  sword,  is  supported  by  evidence  that  it  was  inflicted  by  a  knife ; 
though  it  is  otherwise  if  the  instrument  be  of  a  different  nature,  e.  g.a  pistol  (R.  v. 
Mackally,  9  Co.  67  a.)  Bo  an  indictment  for  an  attempt  to  produce  abortion  by 
administering  one  kind  of  potion,  is  supported  by  evidence  of  an  attempt  to  produce 
it  by  administering  another  kind  of  potion.  Where  the  defendant  is  charged  with, 
the  commission  of  a  given  result,  and  the  means  by  which  that  result  was  commit- 
ted are  specified  one  way  in  the  indictment,  and  proved  another  way  on  trial,  it  is 
no  variance,  if  the  means  as  proved  are  of  the  same  kind  at  those  taid\  but  differ 
only  in  degree.  Where,  however,  they  are  of  an  opposite  nature,  as  where  evi- 
dence that  a  gun  was  discharged,  is  offered  to  support  the  allegation  that  a  blow 
was  given  with  a  stone,  the  variance  is  fatal.  The  case  in  the  text  goes  on  this 
principle.  If  the  Shelah  was  a  device  of  the  same  nature  as  the  Paddy,  there  was 
no  variance;  if  she  was  employed  with  a  different  objeet,  the  indictment  could  not 
be  supported.  It  is  a  curious  met,  that  in  one  of  the  earliest  riot  cases  on  record, 
the  overt  act  was  the  same  as  in  the  present  instance.  In  1740,  London  was 
thrown  into  an  uproar,  on  St  Patrick's  day,  by  a  collision  between  two  rival  pro- 
cessions, one  bearing  a  Paddy,  and  the  other  a  Shelah ;  the  result  of  which  was 
that  Newgate  was  temporarily  crowded.  We  feel  bound  to  state,  however,  mat 
correct  as  is  the  distinction  taken  in  the  text,  in  point  of  law,  the  precedent  which 
we  have  just  cited,  is  the  only  one  that  sustains  it  in  point  of  feet  Indeed  Shelahs 
and  Paddies  have  usually  been  considered  as  devices  rather  of  a  similar  than  of  an 
antagonistic  character. 
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JOHN  A.  BARRY  v.  MART  MERCEIN  AND  ELIZA  A.  BARRT . 

r 

Supreme  Court  of  the  U.  States,  December  Term,  1846. 

The  Supreme  Court  of  the  United  8tatee,  has  the  right  of  reviaion  over  Circuit 
Courts  of  the  United  States,  only  where  the  rights  of  property  ere  concerned,  and 
when  the  matter  in  dispute  has  a  known  value  which  can  he  proved  and  calculated 
in  the  ordinary  mode  of  a  business  transaction ;  and  this  appellate  jurisdiction  can- 
not be  extended  over  cases  to  which  no  test  of  money  value  can  be  applied. 

This  was  a  motion  to  dismiss  a  writ  of  error  to  the  Circuit 
Court  of  the  United  States  for  the  southern  district  of  New 
York. 

Tavist,  C.  J.  It  appears  from  the  record  that  the  plaintiff  in 
error  is  a  subject  of  the  Queen  of  Great  Britain,  and  resides 
in  Liverpool,  in  Nova  Scotia.  In  April,  1835,  he  intermarried 
with  Eliza  Ann  Barry,  one  of  the  defendants  in  error,  who  is 
the  daughter  of  the  late  Thomas  R.  Mercein  of  the  city  of 
New  York ;  and  upon  some  unfortunate  disagreement  between 
the  plaintiff  in  error,  and  his  wife,  a  separation  took  place  in 
the  year  1838,  and  they  have  ever  since  lived  apart — she  re- 
siding in  New  York,  and  he  at  Liverpool.  They  have  two 
children,  a  son  and  a  daughter.  The  son  is  with  his  father, 
and  the  daughter,  now  about  ten  years  of  age,  is  with  her 
mother. 

The  plaintiff  in  error  filed  his  petition  in  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of  New  York  at 
April  term  1844,  stating  that  his  wife  had  separated  from  him 
without  any  justifiable  cause,  and  refused  to  return,  and  un- 
lawfully detained  and  kept  from  him  his  daughter ;  that  she  was 
harboured,  countenanced  and  encouraged  in  these  unlawful  pro- 
ceedings by  her  mother,  Mary  Mercein,  the  other  defendant  in 
error,  and  prayed  that  the  writ  of  habeas  corpus  ad  subjicien- 
dum might  issue,  commanding  the  said  Mary  Mercein  and 
Eliza  Ann  Barry,  to  have  the  body  of  his  daughter  Mary 
Mercien  Barry,  by  them  imprisoned  and  detained,  with  the 
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time  and  cause  of  such  imprisonment  or  detention,  before  the 
Circuit  Court,  to  do  and  receive  what  should  then  and  there  be 
considered  of  the  said  Mary  Mercein  Barry.  The  petition 
was  supported  by  the  usual  affidavits  and  proofs.  The  case 
came  on  to  be  heard  in  the  Circuit  Court,  and  it  was  there 
ordered  and  adjudged  by  the  Court  that  the  petition  be  disal- 
lowed, and  the  writ  of  habeas  corpus  denied.  It  is  upon  this 
judgment  that  the  writ  of  error  is  brought. 

A  motion  has  been  made  to  dismiss  the  writ  of  error  for  the 
want  of  jurisdiction  in  this  Court.  In  the  argument  upon  this 
motion  the  power  of  the  Circuit  Court  to  award  the  writ  of 
habeas  corpus  in  a  case  like  this  has  also  been  very  fully  dis- 
cussed at  the  bar.  But  this  question  is  not  before  us,  unless 
we  have  power  by  writ  of  error  to  re-examine  the  judgment 
given  by  the  Circuit  Court,  and  to  affirm  or  reverse  it  as  we 
may  find  it  to  be  correct  or  otherwise.  And  the  question 
therefore  to  be  first  decided  is  whether  a  writ  of  error  will  lie 
upon  the  judgment  of  the  Circuit  Court  in  this  case,  refusing  to 
grant  the  writ  of  habeas  corpus.  It  is  an  important  question 
— deeply  interesting  to  the  parties  concerned — and  we  have 
given  to  it  a  full  and  mature  consideration. 

By  the  constitution  of  the  United  States  the  Supreme  Court 
possesses  no  appellate  power  in  any  case,  unless  conferred  upon 
it  by  act  of  Congress,  nor  can  it  when  conferred  be  exercised 
in  any  other  form  or  by  any  other  mode  of  proceeding  than 
that  which  the  law  prescribes. 

The  act  of  1789,  ch.  20,  s.  22,  provides  that  final  judgments 
and  decrees  in  civil  actions  and  suits  in  equity  in  a  Circuit 
Court,  where  the  matter  in  dispute  exceeds  the  sum  or  value 
of  two  thousand  dollars  exclusive  of  costs,  may  be  re-exami- 
ned and  reversed  or  affirmed  in  the  Supreme  Court.  And  it 
is  by  this  law  only  that  we  are  authorized  to  re-examine  any 
judgment  in  a  Circuit  Court  by  writ  of  error. 

Before  we  speak  more  particularly  of  the  construction  of 
this  section  it  may  be  proper  to  notice  the  difference  between 
the  provisions  contained  in  it,  and  those  of  the  25th  section  in 
the  same  act  of  Congress,  which  gives  the  appellate  power 
over  the  judgments  of  the  state  courts.    In  the  latter  case,  the 
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right  to  re-examine  is  not  made  to  depend  on  the  money  value 
of  the  thing  in  controversy  but  upon  the  character  of  the  right 
in  dispute,  and  the  judgment  which  the  state  court  has  pro- 
nounced upon  it,  and  it  is  altogether  immaterial  whether  the 
right  in  controversy  can  or  cannot  be  measured  by  a  money 
standard. 

But  in  the  22d  section,  which  is  the  one  now  under  consider- 
ation, the  provision  is  otherwise,  and  in  order  to  give  this 
Court  jurisdiction  to  re-examine  the  judgment  of  a  Circuit 
Court  of  the  United  States,  the  judgment  or  decree  must  not 
only  be  a  final  one,  in  a  civil  action  or  suit  in  equity,  but  the 
matter  in  dispute  must  exceed  the  sum  or  value  of  two  thou- 
sand dollars  exclusive  of  costs.  And  in  order  therefore  to 
give  us  appellate  power  under  this  section,  the  matter  in  dis- 
pute must  be  money,  or  some  right,  the  value  of  which  in 
money  can  be  calculated  and  ascertained. 

In  the  case  before  us  the  controversy  is  between  the  father 
and  mother  of  an  infant  daughter.  They  are  living  separate 
from  each  other,  and  each  claiming  the  right  to  the  custody, 
care  and  society  of  their  child. — This  is  the  matter  in  dispute. 
And  it  is  evidently  utterly  incapable  of  being  reduced  to  any 
pecuniary  standard  of  value,  as  it  rises  superior  to  money  con- 
siderations. 

The  question  for  this  Court  to  decide  is  whether  a  contro- 
versy of  this  character  can,  by  a  fair  and  reasonable  construc- 
tion, be  regarded  as  within  the  provisions  of  the  22d  section  of 
the  act  of  1780.  Is  it  one  of  those  cases  in  which  we  are 
authorized  to  re-examine  a  decision  of  a  Circuit  Court  of  the 
United  States  and  affirm  or  reverse  its  judgment  ?  We  think 
not.  The  words  of  the  act  of  Congress  are  plain  and  unam- 
biguous. They  give  the  right  of  revision  in  those  cases  only 
where  the  rights  of  property  are  concerned ;  and  where  the 
matter  in  dispute  has  a  known  and  certain  value,  which  can 
be  proved  and  calculated,  in  the  ordinary  mode  of  a  business 
transaction.  There  are  no  words  in  the  law,  which  by  any 
just  interpretation  can  be  held  to  extend  the  appellate  juris- 
diction beyond  these  limits,  and  authorize  us  to  take  cogni- 
zance of  cases  to  which  no  test  of  money  value  can  be  applied. 


I 


4UM0AH  JUDICIAL  POSTEY.  848 


American  Jub'trial  JJottrg. 

Shortly  after  Sir  Edward  Sugden  took  his  seat  as  Chancellor  of  Ireland, 
he  was  waited  on  by  one  of  the  reporters  of  the  London  Jurist,  for  a  note  of 
a  point  he  had  just  been  ruling.  The  memorandum  was  riven,  but  to  the 
surprise  of  the  editor,  when  he  was  about  to  commit  it  to  tne  press,  it  turn- 
ed out  to  be  a  parody  of  a  song,  "  Wake,  dearest,  wake,"  which  was  then 
hummed  every  day  in  the  streets,  and  sung  every  night  in  the  theatres. 
The  version  was  published,  much  to  the  mortification  of  the  Chancellor, 
who  had  written  it  for  his  own  amusement  during  an  argument,  and  who 
had  liberally  sprinkled  it  with  personifications  not  very  courteous  to  the 
Irish  bar.*  One  of  the  most  finished  epitaphs  in  the  language  was  lately 
acknowledged  by  Mr.  Justice  Coleridffe,f  and  he  coupled  toe  confession 
with  the  statement,  that  not  only  he,  but  all  his  brethren  on  the  King's 
bench,  were  poets.  So  much  for  the  English  courts  of  the  present  day ;  and 
if  we  can  correctly  judge  from  the  papers  on  our  table,  our  American 
Judges  are  not  much  behind  their  English  brethren  in  the  cultivation  of 
their  poetic  gifts.  Indeed  the  messiest  column  is  often  surmounted  by  the 
most  richly-sculptured  capital ;  and  it  certainly  is  not  inconsistent  with  the 
dignity  of  the  bench,  as  it  is  not  incompatible  with  the  edification  of  the  bar, 
that  we  should  occasionally  append  to  the  more  solemn  judgments  of  the 
courts  for  which  we  have  the  honour  of  reporting,  some  of  the  more  fugitive 
performances  of  some  of  the  judges,  from  whom  those  jadjpnents  proceed. 

Of  didactic  judicial  poetry  there  are  several  imposing  specimens.  Every- 


*  Tlie  song  was  a  serenade  from  an  importuning  sheriff;  to  a  party  who  locked  himself  up 
in  bif  boose,  and  ■miled  with  contempt  at  all  efforts  to  induce  him  to  eome  down  and  ac- 
cept acrrioe  of  a  capiat.    The  chorus. 


"  My  heart  with  love  is  breaking, 

Isabel,  fare  thee  well,  fare  thee  well  ;*'— 


was  rendered, 


"  rve  watehed  till  morning's  breaking, 

Do  come  down,  do  come  down,  do  come  down,"  dec 

t    hucriftwn  on  a  tomb  near  Jtaupraca,  in  Oermanf. 

Here  rest, 

by  bis  own  desire,  the  mortal  remains 

of 

Richard  Hsrrt  Tooth,  Esq. 

aged  23. 

Oh,  Early  lost  1  if  now  thine  eyes  can  see 
His  heart  who  rears  this  funeral  stone  to  thee, 
There,  past  all  words,  a  sorrow  wilt  thou  view, 
Which  Time  may  soften,  but  may  deepen  too. 
Thine  were  the  gifts  that  round  remembrance  twine. 
And  Friendship  finds  no  second  love  like  thine. 
Thy  tortures,  as  the  flame  to  martyrs  given, 
Were  the  last  touch  that  made  thee  meet  for  heaven. 
Too  keenly  yet  thy  mourners  must  retrace 
The  suffering  sweetness  off  y  mourning  face  ; 
Still  bear  those  accents,  which  when  life's  last  sleep 
Was  stealing  o'er  thee,  prayed  them  not  to  weep. 
Ah  1  not  the  less  those  tenrs  are  gushing  now— 
Their  only  Joy.— these  relics  are  not  thou. 
And  that  thy  voice  still  murmurs,  *•  Not  In  vain. 
Who  trust  in  Christ  shall  hope  to  meet  again." 

vol.  vi. — 32 
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body  is  acquainted  with  the  rhyming  version  of  Littleton,  attributed  to  Mr. 
Justice  Twisden;  and  a  more  epigrammatic  sketch  of  the  law  of  settlement, 
as  pronounced  by  Chief  Justice  Pratt,  and  his  puisne  brethren,  has  been 

given  to  us  with  great  fidelity  by  Mr.  Burrow ;  but  it  was  reserved  to  a  late 
hief  Justice  of  New  York  to  put  into  metre  the  doctrine  of  conveyances, 
both  at  common  law,  and  by  the  statute  of  uses.  We  have  but  one  canto  in 
our  possession,  which  was  published  in  New  Haven,  in  1823,  from  the  manu- 
script of  the  learned  judge  by  whom  it  was  constructed,  and  we  trust  that 
the  profession  may  be  induced  to  invite  those  to  whom  the  rest  of  the  poem 
is  entrusted  to  give  it  to  the  world  as  a  whole.  The  fragment  thus 
opens  ;— 

"  Our  simple  Saxon  forefathers,  they  never  felt  the  want 

Of  other  conveyance  than  a  feoffment  or  a  grant: 

The  feoffor  and  feoffee  then  fairly  took  their  stand 

At  some  spot  upon,  or  contiguous  to  the  land : 

No  charter  then  they  needed,  or  if  they  did  make  one, 

It  was  but  a  memorial  of  an  act  already  done ; 

And  feoffment  meaning  nothing  but  the  granting  of  the  fee, 

John  would  say  unto  Tom,  'Tom,  I  give  this  land  unto  thee/ 

But  as  Tom,  for  his  heirs,  through  fear  might  quake  or  shiver, 

John  might  give  the  land  to  Tom  and  to  his  heirs  for  ever*" 

The  author  is  evidently  deeply  imbued  with  the  learning  of  trusts  and 
uses,  but  he  has  great  difficulty  in  coaxing  its  clumsy  vocabulary  into  the 
choruses  of  Rory  O'Moore,  whose  metre  he  appears  to  have  selected. 
Some  words  stubbornly  hold  out,  refusing  to  go  into  any  such  thraldom. 
Others,  even  after  they  are  regularly  in  harness,  disturb  the  whole  pro- 
cession, by  their  stiff-necked  contumacy  thus ;— 

u  Of  Incorporeal  hereditament*  the  version 

Was  said  to  lie  in  grant,  as  they  could  not  give  possession." 

He  soon  recovers  himself,  however,  and  goes  on  at  a  more  even  gait : 

"The  difference  between  them,  is  apparent  at  first  sight ; 
In  one  they  gain  possession,  in  the  other  granted  right" 

Shortly  afterwards,  he  meets  with  a  new  difficulty,  which  no  skill  can 
surmount,  and  which  once  more  throws  his  ranks  into  disorder.  The  statute 
of  uses,  with  the  laws  immediately  preceding  it,  form  the  obstacle : — 

"  Abators  and  intrudors,  or  discontinuees, 

And  all  who  claimed  a  title  paramount  to  the  feoffees; 

Were  subject  but  to  rents,  or  conditions  at  the  most ; 

For  the  one  came  in  the  per  ;  all  the  others  in  the  post. 

By  the  statute  of  uses,  iu  framers  did  intend 

To  all  such  secret  uses  at  once  to  put  an  end ; 

And  where  the  use  was  vested  in  possession  or  in  right, 

The  estate  of  the  feoffees  then  vanished  out  of  sight; 

And  the  very  same  act  that  the  use  did  create, 

Put  the  cestui  use  in  possession  of  the  estate ; 

But  for  contingent  uses  a  doubt  there  still  remained, 

By  what  seisin  such  contingent  uses  were  to  be  maintained ; 

As,  to  A.  for  life,  his  sons  in  tail,  and  then  to  B.  in  fee, 

Pray  where  might  now  that  service  be  that  would  serve  those  uses  three  1" 
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The  nature  of  some  of  the  conveyances  under  the  statute  of  uses,  are 
thus  set  forth  ;— 

"  The  lease  is  as  a  statutory  bargain  and  a  sale : 

The  release  by  enlargement,  it  is  held  to  avail, 

In  a  covenant  to  stand  seized  for  wife,  child,  or  kin, 

Affection  and  love  is  the  ground  of  such  seisin. 

The  words  covenant  or  bargain  do  not  m»k*>  die  alteration, 

But  whether  love  or  money  be  the  true  consideration, 

In  the  one,  as  in  the  other,  the  seisin  still  does  test, 

Till  in  cestui  qui  use  or  bargainee,  by  the  statute  it  does  vest" 

So  much  for  a  metrical  paraphrase  of  the  twentieth  chapter  of  Blackstone. 
Notwithstanding  its  extension  through  two  hundred  and  fifty  couplets,  the 
sense  is  very  succinctly  given,  and  though  occasionally  a  word  is  stuck  on  to 
help  out  a  rhyme,  the  style  is  as  good  as  that  of  the  average  of  prose  on  the 
same  subject.  We  proceed  to  touch  upon  one  or  two  specimens  of  a  very 
oiflerent  kind  of  composition. 

Judge  Brackenridge,  who  sat  lor  many  years  on  the  Supreme  Bench  of 
Pennsylvania,  was  a  poet  and  a  novelist  He  had  scarcely  taken  his  seat 
as  judge,  before  he  amazed  the  profession,  which  in  those  days  was  very  shy, 
by  a  romance  called  "Modern  Chivalry,  or  the  adventures  of  a  Captain, 
and  Teague  ORegan,  his  servant"  If  he  had  called  it  the  adventures  of 
a  circuit  Judge  in  Pennsylvania,  with  a  few  diversions  into  other  States, 
he  would  have  given  it  a  truer  title.  Such  a  thing  had  never  been  heard 
of  before,  whether  in  times  ante  or  post  colonial  Formerly,  judges  had 
made  use  of  their  position  as  a  pretext  for  an  excess  of  gravity :  here  was 
one  who  employed  it  as  an  excuse  for  the  extreme  of  levity.  He  told 
the  very  worst  things  he  knew  about  everybody  else ;  and  what  added  to  the 
strangeness  of  the  exhibition  was,  that  he  told  the  worst  he  knew  about 
himself.  He  every  now  and  then  finds  himself  in  a  very  equivocal  situa- 
tion, and  when  he  does,  he  neither  veils  his  own  shame,  or  that  of  his  com- 
panions, but  publishes  their  common  frailty,  without  even  pausing  to  excuse 
its  commission.  We  shall  leave  "  Modern  Chivalry,"  however,  for  future 
examination,  and  proceed  to  give  an  extract  from  a  poem,  the  honour  of 
which  was  always  laid  to  Judge  Brackenridge's  door.  It  purports  to  relate 
a  scene  in  the  courtship  of  a  cotemporary  judge,  to  whom  he  bore  a  bitter 
dislike,  and  whom  he  sought  every  occasion  to  ridicule.  Perhaps  our 
readers  may  recognize  in  it  one  of  the  stories  which,  ever  since  the  intro- 
duction of  newspapers,  have  been  passing  their  time  in  alternate  appear- 
ances before  the  public  and  withdrawal,  and  then  appearances  again  with  a 
slightly  altered  costume. — 

"  In  his  dark  woollen  coat  and  his  bright  leather  breeches, 

His  old  sorrel  mare  up  the  road  side  ha  switches, 

Till  at  length  with  a  sound  'twixt  a  grunt  and  a  roar, 

He  lets  himself  down  by  Madam  B.'a  door. 

But  alas  for  his  hopes !  as  his  foot  touched  the  ground, 

He  heard  from  behind  an  equivocal  sound, — 

A  cool  puff  of  air  up  his  belly  was  borne, — 

The  truth  burst  upon  him, — his  breeches  were  torn. 

Still  the  evening  was  dark,  and  the  lady  was  sitting, 

In  a  well-shaded  nook,  unsuspiciously  knitting, 

And  the  Judge,  plucking  courage,  with  a  vigorous  squeeze 

Drew  the  skirts  of  his  coat  closely  down  to  his  knees, 

But  as  bad  luck  would  have  it,  his  legs  were  scarce  crossed, 

When  the  lady  disoaverad  her  tippet  was  lost 
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1  A  white  woollen  tippet,  it's  somewhere  ■round, 

Lift  your  feet,  Judge,  it  only  just  fell  on  the  ground,'— 

The  Judge,  with  a  strong  preventative  tug, 

Drew  his  feet  but  an  inch  or  two  over  the  rug, 

When  the  suture  wide  opened, — his  shirt  tail  peeped  out, 

Like  s  little  white  star,  in  the  darkness  about 

In  a  flash  Madam  B.  had  got  hold  of  it    *  There, 

'It's  curled  up  beneath  you,  Judge,  down  on  your  chair.* 

With  a  spirited  jerk  she  grappled  it  tight, 

Till  drawing  away,  with  concentrated  might, 

(The  Judge  shrinking  up  like  a  snail  when  unsheUed,) 

She  discovered  in  horror  'twas  his  shirt  that  she  held." 

The  late  Chief  Justice  Swift,  of  Connecticut,  has  given  us  the  only 
specimen  of  epigrammatic  poetry  which  we  have  now  the  opportunity  of 
publishing.  It  is  bad  enough,  but  it  is  much  better  than  the  remaining 
judicial  epigrams  which  we  liave  on  hand.  It  seems  that  when  the  Chief 
Justice  was  at  the  bar,  two  of  his  opponents,  in  a  case  he  was  arguing, 
named  F.  and  L.,  were  bandying  jokes  with  each  other  in  a  way  he  con- 
sidered derogatory  to  his  dignity.  One  of  the  two,  from  the  yellowness  of 
his  complexion  had  been  called  the  "  Sachem,"  the  other  "  Negro,"  from  his 
still  swarthier  skin.  In  order  to  embarrass  the  Chief  Justice  in  his  argu- 
ment, one  of  them  made  out  a  rule  on  his  neighbour  to  show  cause  why  F. 
should  not  be  pronounced  a  negro.  The  paper  was  stuck  into  his  hand  in 
the  middle  of  his  speech,  and  he,  thinking  it  to  be  an  authority  directly  in 
point,  read  it  out  forthwith  to  the  Court,  proceeding,  however,  without  any 
pause; — 

M  I,  sole  referee,  do  award  in  this  rule, 
That  F.  is  a  negro,  and  L.  is  a  fool !" 

We  are  compelled  to  close  our  collection  for  the  present,  with  the  follow- 
ing latin  version  of  a  narr.  in  slander.  It  seems  that  a  late  eminent 
judge  of  Pennsylvania,  remarkable  for  his  satirical  powers,  finding  a  brother 
at  the  bar,  named  John  Currie,  at  a  loss  for  a  declaration,  which  it  was 
necessary  to  supply  on  the  emergency  of  a  sudden  trial,  drafted  a  paper  for 
him  which  was  regularly  filed  in  the  office,  and  the  character  of  which  was 
never  discovered  until  the  record  went  up  to  the  Supreme  Court  for  re- 
vision.   It  ran  as  follows : — 

Narr.  de  Termino  Deccmbris,  1763. 

Catherine  Kutzen  attachiata  rait — 
Ad  respondendum  Johanni  Currie 
De  placito  transgressionis  super 

Casum,  et  cetera. 

Et  inde  idem  quxritur  Johannes 
Quod  cum  est  bonus,  verus  et  fidelis, 
Subditus  status  bonorum  nominis 

Atque  gesture. 

Ac  per  totum  tempus  viftsi  retroactum 
Ab  omni  modo  sceleris  vel  stupri, 
Totius  intactus,  liber  et  immiwi«t 

Adhuc  remansit 

Per  quod  favorem  ac  benevolentiam 
Omnium  vidnorum,  nee  non  aliorum 
Quibus  notus  erat,  ami  non  immerito 

ConciUavit 
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Cumque  per  mnltos  aimos  jam  elapeos, 
Puit,  et  adhoc  eat,  unua  attornatum 
De  commnni  banco,  apud  Northampton, 

Lege  peritue. 

Ratione  inde  diveraia  aectia 
Magni  momenti,  in  eadem  curia, 
Tain  proeequendo,  quam  defendendo 

Retentue  fait 

TJnde,  profltna  magna,  et  ingentea 
Denariorum  aammaa  acquisivit, 
In  metiorem  manutenentiam, 

Ejna  fiunilia). 

Predicta  tamen  Catberina  Kutzen 
Sciena  premissa,  aed  mafitioae 
Intendena  ipaom  Johannem  Currie 

dcandalizare. 

Yiginti  die  menaia  Deoembria 
Anno  pradicto,  apud  Northampton 
Hate  falsa  ficta  acandalosa  verba 

De  illo  dixit. 

Scilicet,  u  He,"  (eundem  Johannem 

Currie,  inuendo,)  "  ia  a  whoremaater 

M  And  haa  a  bastard,  at  his  mill  in  Saucon, 

M  And  I  can  prove  it" 

Quorum  pretexta  idem  Johannea 
Non  solum  bonis  nomine  et  fama 
Quibus  proantea  reputabatur 

Lsjsus  existit 

Veramoue  molts  graves  peraonae 
Ipeum  in  aectia  auis.retinere 
Nee  non  cum  eo,  quicquid  habere, 

Penitua  recusant 

Undique  dixit  quod  sustinuit  damna 
Centum  Ltbrarum  et  producit  sectam 
Sunt  alque  plegii  de  proeequendo 

John  Doe  et  Richard  Roe. 
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* 

The  London  Law  Magazine^  which  was  formerly  distinguished  not  only 
for  the  admirable  series  of  articles  on  mercantile  law,  which  Lord  Denman 
said  were  unsurpassed  by  any  authoritative  treatise  on  the  subject,  but  for 
the  very  entertaining  judicial  biographies  since  acknowledged  by  Mr.  Town- 
send,  is  now  in  its  seventy-third  number,  and  presents  an  appearance  equal- 
ly robust  and  well  ordered  with  the  London  and  Edinburg  Quarterlies.  Its 
price,  six  shillings  a  number,  enables  it,  if  supported  by  bat  a  small  frac- 
tion of  the  immense  English  metropolitan  bar,  to  receive  an  income  well 
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calculated  to  place  at  its  disposal  a  good  portion  of  the  floating  literature  of 
the  profession  ;  and  though  it  wants  both  the  graceful  touches  which  it  for- 
merly used  to  exhibit  under  Mr.  Haywood,  who,  in  the  beginning  of  its  ca- 
reer divided  his  time  between  editing  it  and  translating  the  German  poets, 
and  the  lucid  expositions  of  current  questions  of  litigation,  to  which  it  was 
indebted  to  the  late  Mr.  John  William  Smith,  it  never  fails  to  contain  on 
an  average  about  a  half-dozen  sensible  and  clearly  written  articles  on  sub- 
jects of  immediate  practical  importance.   The  November  number  devotes  its 
first  sixty  pages  to  an  elaborate  examination  both  in  principle  and  detail,  of 
the  small  debt  act  which  lately  went  into  operation  in  England,  and  then 
proceeds  to  review  Mr.  Smith's  posthumous  works  on  contracts,  which  it 
declares  to  be  one  of  the  happiest  specimens  of  the  inimitable  style  of  its  la- 
mented author.— The  third  article  is  on  Mr.  Townseud's  Lives  of  Eminent 
Judges,  the  substance  of  which  had  originally  appeared  in  the  Law  Maga- 
zine columns,  and  which  it  takes  some  pleasure  in  declaring  "afforded 
Lord  Campbell  much  unacknowledged  assistance  in  the  compilation  of  his 
subsequent  Lives  of  the  Chancellors."     Mr.  Townsend  is  charged  with  hav- 
ing dressed  up  his  productions  since  their  magazine  appearance  in  unneces- 
sary literary  grandiloquence ;  and  perhaps  the  reviewer  himself  does  not 
free  himself    from   the  same   aspersion  in  the   following  passage  with 
which  the  article  opens.    "  The  history  of  tbo  greatest  luminaries  of  our 
law  is  radiant  with  interest,  from  whatever  point  we  consider  it.    The  ne- 
cessarily severe  labours  of  early  study,  encountered  with  courage,  and  fol- 
lowed perse veringly ;  the  exercitation  and  discipline  of  the  faculties  to 
sharpen  and  focus  them  for  the  after  duties  of  professional  life ;  the  first 
struggles  for  business,  with  their  consequent  alternations  of  life  and  despon- 
dency, the  misgivings  of  the  powers  which  sometimes  darken  with  appre- 
hension the  ablest  minds ;   the  flattering  anticipations  of  success,  which 
so  frequently  are  frustrated ;  and  lastly,  the  bearings  of  the  man,  when  by 
the  force  of  genius  and  the  friendly  aid  of  good  fortune,  he  has  surmounted 
the  obstacles  to,  his  advancement,  and  stands  in  "  the  high  places"  of  the 
law,  all  afford  subject  for  profitable  consideration  ;  for  the  individuality  of 
every  man  gives  a  distinctive  variety  to  these  phases,  as  the  virtue  that  is 
in  him  differs  from  that  of  others.'1    Certainly  if  Mr.  Townsend,  or  any  other 
biographer,  started  each  life  with  a  preamble  of  reflections  such  as  these, 
he  would  lose  his  readers  in  the  mass  of  preliminary  parentheses,  as  com- 
pletely as  he  is  lost  himself. — The  next  article  is  a  review  of  the  last  edi- 
tion of  the  late  Mr.  Joseph  Chitty'e  Precedents  of  Pleading.  The  new  editor, 
Mr.  Henry  Pearson,  is  charged  with  announcing  himself  at  the  outset  as 
being  about  to  turn  his  author  up  side  down,  and  with  afterwards  content- 
ing himself  with  simply  transposing  the  outer  dress  of  that  of  which  he  pro- 
mised to  reverse  the  inner  substance.    "  The  work,  in  its  original  form," 
it  is  declared,  however,  "  has  always  been  held  in  high  estimation,  and  the 
adaptation  of  the  present  edition  to  modern  practice,  together  with  the  val- 
uable collection  of  recent  authorities,  which,  we  must  say,  have  been  very 
creditably  worked  up,  will  render  (he  work  indispensable  to  that  part  of  the 
profession  for  whose  use  it  is  more  particularly  designed.9*    One  other  pas- 
sage we  extract  for  the  benefit  of  those  who  are  engaged  either  in  book- 
making  or  book-publishing.    "  The  materials  for  an  index  should  be  col- 
lected by  an  author  out  of  his  matter  as  he  works  it  up ;  it  should  begin 
and  progress  with  the  work  itself;  and  when  complete,  be  subjected  to  pro- 

K  analysis ;  whereas,  in  many  cases  it  is  manifest  that  the  work  is  not  even 
un  until  the  work  itself  is  finished ;  and  hence  much  that  is  important 
is  overlooked,  and  consequently  altogether  omitted."  The  sixth  article  is 
devoted  to  a  brief  and  diverting  sketch  of  the  late  Mr*  Thomas  Goold, 
who,  after  coruscating  with  prodigious  brilliancy  as  a  patriotic  wit  and 
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orator,  was  finally  smothered  by  the  government,  under  the  extinguisher  of 
a  mastership  in  chancery.* 


The  Jurist  is  a  weekly  paper,  of  the  size  of  the  Spectator  and  the  Ex- 
aminer, containing  about  forty-two  pages,  and  sold  at  a  shilling  a  number. 
It  is  undoubtedly,  of  all  legal  periodicals,  of  the  most  practical  value.  After 
devoting  two  or  three  pages  to  the  discussion  of  points  of  immediate  practi- 
cal interest,  it  proceeds  to  report  with  singular  fulness  and  accuracy  all 
cases  in  the  several  courts  in  the  order  in  which  they  are  determined.  In 
this  way  professional  news  of  that  character,  really  the  most  essential,  in- 
stead of  being  packed  away  in  a  reporter's  drawer  until  a  year  has  run  by, 
with  its  errors  and  blunders,  is  spread  before  the  public,  like  news  of  every 
other  kind,  at  the  period  of  its  freshness.  If  this  was  to  gratify  mere  vacant 
curiosity,  it  would  be  of  little  moment ;  but  it  must  be  remembered  that  such 
promptness  of  publication  serves  to  save  expense,  to  check  litigation,  and  to 
lessen  uncertainty.  Perhaps  there  are  no  reports  where  the  arguments  of 
counsel  are  given  so  elaborately  as  in  the  Jurist,  and  in  fact,  the  names  of 
the  eminent  gentlemen  who  are  engaged  by  it  as  reporters  in  the  various 
courts,  are  such  as  insure  the  accuracy  of  their  labours.  With  all  its  merits, 
however,  the  Jurist  has  a  chronic  horror  of  all  reforms,  whether  judicial  or 
legislative,  and  never  allows  itself  time  to  recover  from  one  fit  of  terror  at 
the  refining  propensities  of  the  Court  of  Exchequer,  before  it  falls  into 
another  at  the  reforming  performances  of  the  House  of  Commons.  In  fact 
the  Court  of  Exchequer  has  usurped  the  wayward  sceptre  of  Lord  Brougham. 
No  one,  it  is  declared,  knows  how  to  advise  a  client  when  such  dashing  in- 

*  One  or  two  passages  we  transfer :— "  He  started  in  life,  as  it  was  wittily  re- 
marked, *  as  an  opposition  wonder  to  the  French  Revolution/  which  had  then  just 
burst  forth.  With  great  natural  advantages,  and  a  considerable  patrimony,  he  set 
out  as  a  proficient  in  every  range  of  pursuit  He  professed  to  be  famiUar  with 
every  department  of  learning  ;£e  spoke  all  the  modern  languages;  he  was  most  ac- 
complished at  every  feat  of  strength  and  personal  skill ;  he  gave  the  most  elaborate 
dinners ;  he  was  the  best  dancer  of  the  day ;  he  delighted  in  private  theatricals ;  and 
Herbert,  in  his  *  Irish  Varieties !'  states  that  he  saw  him  '  in  Lord  Duke,  Jeasamy, 
Bowkit;  those  were  all  finished  performances,  perhaps  the  last  was  the  best  I 
never  witnessed  any  such  treatment  by  a  professor ;  it  was  highly  wrought  and 
perfectly  true  to  nature.'  This  course  of  life  did  not  continue  very  long,  for  having 
squandered  his  fortune,  he  settled  down  to  the  study  of  the  law,  and  became, 
eventually,  one  of  the  most  successful  practitioners  of  the  day.  He  was  called  to 
the  bar  in  1792.  Several  of  Mr.  Goold's  speeches,  when  at  the  bar,  are  in  print, 
and  from  them  a  very  good  idea  of  his  style  of  oratory  may  be  obtained.  He  was 
ardent  and  energetic  in  the  extreme.  His  manner  was  abrupt,  but  it  was  impres- 
sive, and  never  tailed  to  produce  the  conviction  that  he  was  a  perfect  master  of  the 
subject  on  which  he  was  speaking.  One  of  the  most  remarkable  of  his  speeches, 
was  that  which  he  delivered  upon  the  occasion  of  the  celebrated  meeting  of  the 
Irish  bar,  which  was  held  on  the  9th  of  December,  1798,  to  consider  the  subject  of 
the  legislative  union  of  the  two  countries.  Upon  that  occasion  Mr.  Goold  spoke 
at  considerable  length  against  the  union.  After  declaiming  upon  the  natural  ad- 
vantages of  the  country  he  exclaimed,—4  Search  from  north  to  south,  from  east  to 
west,  you  will  see  the  bounties  of  providence.  I  want  not  the  assistance  of  Divine 
inspiration  to  foretell,  I  am  enabled  by  the  visible  and  unerring  demonstrations  of 
nature  to  assert  that  Ireland  was  destined  to  be  an  independent  nation.  Our  patent 
to  be  a  state  and  not  a  shire  comes  direct  from  Heaven.  The  Almighty  has  in 
majestic  characters  signed  the  grand  charter  of  our  independence.  The  Great 
Creator  of  the  world  has  given  unto  our  beloved  country  the  gigantic  outlines  of  a 
kingdom,  and  not  the  pigmy  features  of  a  province.  God  and  nature,  I  say,  never 
intended  that  Ireland  should  be  a  province,  and  by  God  she  never  shall.' " 
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novations  on  ancient  practice  are  promulged  by  a  court  at  once  so  capable 
and  so  capricious.  Thus,  in  the  numbers  for  November  28, 1846,  the  late 
case  of  Sibree  v.  Tripp,  (15  Mee.  &  W.  23,)  is  the  subject  of  no  little 
scandal  and  amazement.  After  Cumber  and  Wane,  through  the  canoniza- 
tion of  Mr.  Smith,  had  been  apotheosized  as  a  leading  case — after  having 
had  its  sanctity  put  beyond  a  doubt  by  the  recognition  of  a  long  papacy 
of  judges;  who  could  believe  that  at  a  single  blow  it  was  to  be  driven  from 
its  seat,  and  to  be  pronounced  disreputable  as  an  authority  I  Such,  however, 
the  Jurist  declares  to  have  been  done  by  the  court  of  exchequer,  in  Sibree  v. 
Tripp.* — Article  VII.  contains  one  or  two  useful  lessons  to  the  omnibus  legis- 
lators of  Pennsylvania,  and  to  all  the  rest  of  the  United  States  besides.  Not 
long  sioce  a  provjjso,  divorcing  a  respectable  couple  in  Tioga  county,  who  had 
lived  and  multiplied  for  a  dozen  years  without  a  quarrel,  flew  through  both 

•  In  the  latter  case  the  question  arose  whether  the  acceptance  of  a  negotiable 
promissory  note  was  a  satisfaction  for  an  antecedent  debt  for  a  larger  amount  The 
court  held  that  it  was,  and  one  of  the  judges  said,  "  if  the  case  of  Cumber  v.  Wane 
is  law,  and  a  binding  authority  upon  us,  undoubtedly  we  could  not  come  to  a  con- 
clusion in  favour  of  the  defendant  That  case  was  one  of  assumpsit  for  16/.,  to 
which  the  defendant  pleaded  that  he  gave  the  plaintiff  a  promissory  note  for 
57.  in  satisfaction,  and  that  the  plaintiff  received  it  in  satisfaction ;  and  it  was  held  on 
writ  of  error  after  judgment  for  the  plaintiff,  that  the  plea  was  ill.  It  does  not  ap- 
pear from  the  report  whether  the  note  was  payable  presently,  or  whether  it  wss 
negotiable  or  not  The  facte  are  not  sufficiently  stated  to  make  it  a  binding  * 
authority."  And  quoting  the  judgment  delivered  by  Pratt,  C.  J.,  he  proceeds  :— 
"  From  the  latter  part  of  the  judgment,  I  must,  with  every  respect  for  the  great 
authority  of  that  learned  judge,  express  my  dissent  Undoubtedly,  at  that  time  it 
was  not  law,  for  in  Pinnel's  case  (5  Rep.  117,)  it  was  laid  down  as  clear  matter 
of  law,  that  in  the  case  of  a  bond  for  600/.,  due  on  the  1st  of  January,  if  the 
obligee  accepted  100/.  in  satisfaction  the  day  before,  he  was  at  liberty  to  do 
so ;  and  the  court  never  inquired  whether  the  satisfaction  was  reasonable ;  they 
left  it  to  the  agreement  of  the  parties.  However,  it  does  not  appear,  in  the  case 
of  Cumber  v.  Wane,  that  the  promissory  note  was  negotiable,  and,  therefore, 
that  the  plaintiff  had  any  benefit  from  it  The  marginal  note  of  that  case, — 
*  Giving  a  note  for  5/.,  cannot  be  pleaded  as  satisfaction  for  15/.'  was  expressly  de- 
nied to  be  law  by  Lord  Ellenborough  in  argument,  in  the  case  of  Heathcote  r. 
Crookshanks,  and  Buller  J.,  referred  to  a  case  of  Hardcastle  v.  Howard,  in  which 
it  had  been  so  denied  to  be  law.  But  whether  the  case  of  Cumber  v.  Wane  has 
been  overruled  or  not,  it  appears  to  me  that  it  cannot  be  sustained  as  an  authority 
that  the  acceptance  of  a  negotiable  security  may  not  be  a  satisfaction  of  a  claim  to 
a  larger  amount"  If  ow  however  bold  this  doctrine  may  seem  abroad,  it  has  been 
already  pronounced  in  several  of  the  American  Courts  as  an  essential  corollary  to 
Cumber  and  Wane ;  and  in  the  very  lucid  and  thorough  note  by  Messrs.  Hare  and 
Wallace,  to  that  case,  is  recognized  as  fully  according  with  its  principle.  Thus  it  ap- 
pears that  in  Maine,  (Varner  v.  Nobleborough,  2  Greenleaf,  121,)  and  Massachusetts, 
(Butts  v.  Dean,  2  Metcal£  176;  Johnson  v.  Johnson,  11  Mass.  359,)  Connecticut, 
(Dougal  e.  Cowles,  6  Day,  611,)  and  Pennsylvania,  (Darlington  v.  Gray,  5 
Wharton,  497 ;  Weakly  v.  Bell,  9  Watts,  273)  the  distinction  thus  laid  down  has 
been  already  established,  though  a  contrary  rule  exists  in  New  York,  (Cole  e. 
Sachett,  1  Hill,  517;  Frisbie  v.  Lamed,  21  Wend.  450,  482.)  It  will  be  observed, 
however,  that  the  principle  on  which  Cumber  e.  Wane,  is  professedly  based, 
namely,  that  bL  is  no  satisfaction  for  15/.,  is  equally  conceded  by  the  American 
Courts,  and  by  the  Court  of  Exchequer.  The  only  qualification  is,  that  the  ac- 
ceptance of  a  negotiable  note  for  bL  is  a  satisfaction  for  15/.,  and  that  because  a 
negotiable  note,  though  in  the  eye  of  the  law  but  a  simple  contract,  nevertheless, 
possesses  by  its  negotiability  a  property  which  might  well  make  it  a  reasonable 
satisfaction  for  a  much  larger  sum. 
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booses  on  the  back  of  a  bill  changing  the  name  of  a  volunteer  company  at 
Erie.  Of  course  the  subjects  of  it  never  having  dreamed  of  it  until  the 
pamphlet  law  containing  their  names  came  into  their  possession  a  year 
afterwards,  married  again  forthwith  upon  notice,  but  unfortunately  not  until 
a  child  had  been  born,  when  it  needed  another  amendment  grafted  on  a  bill 
equally  liberal  to  legitimate.  Such  a  hoax  was  cruel  enough,  but  is  no 
worse  than  the  hundred  tricks  which  are  annually  played  on  the  public  in 
the  same  manner.  It  seems  that  a  committee  in  the  House  of  Commons,  of 
which  Mr.  Hume  was  chairman,  has  lately  reported  a  measure  which  is 
calculated  to  check  the  evil.  No  private  bill  is  to  pass  until  public  notice, 
through  advertisement,  and  posting  at  the  public  court  houses,  as  well  as 
personal  notice  to  parties  interested  is  given ;  nor  until  the  local  authorities 
of  the  place  it  is  to  affect  are  summoned  to  show  oause  against  it.  Such, 
if  we  understand  it,  is  the  chief  general  remedy  suggested,  though  perhaps 
any  remedy,  except  greater  discretion  on  the  part  of  the  legislature  itself,  is 
bard  to  be  devised. 

The  Legal  Ob*erver%  whose  longevity  we  believe  is  the  greatest  of  its 
cotemporaries,  and  which  is  the  last  English  paper  which  we  shall  have  oc- 
casion to  notice,  is  a  weekly  compendium  of  advertisements,  and  of  essays 
on  abstract  points  done  up  in  the  old  "put-case"  style,  with  but  very  scanty 
references  to  modern  law.  Its  reports,  with  a  few  great  exceptions,  consist 
either  in  opinions  without  abstracts,  or  abstracts  without  opinions,  thrown 
together  with  no  reference  to  analytical  order,  something  in  the  way  of 
Mr.  Asa  Kinne's  monthly  compendium.  To  an  American  reader  it  is  of  little 
interest,  and  it  is  difficult  to  turn  over  its  pages  without  feeling  how  little 
of  the  fire  it  retains  which  used  to  distinguish  it  in  the  days  when  its  co- 
lumns were  the  receptacles  of  Mr.  Hargrave's  elaborate  disquisitions  on  the 
learning  of  the  past,  and  of  Sir  Samuel  Romilly's  indignant  expositions  of 
the  abuses  of  the  present 
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A  Digest  or  the  Conveyancing,  Testamentary  and  Registry  Laws  or 
all  the  States  of  the  Union  ;  embracing  references  to  the  leading  de- 
cisions upon  these  subjects  in  most  of  the  States ;  together  with  the  Forms 
of  Acknowledgment,  Probate,  Relinquishment,  &c,  required  by  the 
Statutes  of,  and  in  use  in  each.  Preceded  by  a  brief  Treatise  on  the 
general  rules  relating  to  the  nature,  execution,  and  operation  of  Deeds 
and  Wills;  and  followed  by  nn  Appendix  of  the  most  approved  general 
forms  of  those  instruments,  being  a  practical  Manual  and  Guide  for  law- 
yers, public  officers,  and  men  of  business.  By  James  B.  Thornton,  late 
of  Virginia,  now  of  Memphis,  Tennessee,  Attorney  at  Law.  Philadelphia, 
T.  &  J.  W.  Johnson,  1847. 

This  work  is  ushered  upon  the  community  with  very  great  claims.  It 
undertakes  to  give  both  the  doctrines  and  the  formula  of  conveyancing  in 
its  various  modifications  throughout  the  Union ;  and  no  one  can  look  at  its  title 
without  feeling  that,  if  accurate,  it  will  become  one  of  the  most  useful  books 
of  the  day  ;  if  inaccurate,  one  of  the  most  dangerous.  The  confidence  with 
which  the  author  announces  in  his  preface  the  character  of  his  labours,  gives 
us  at  the  outset  no  little  hope  that  it  would  fall  into  the  former  class.  He 
remarks  that  it  is  "  with  no  misgiving  of  its  accuracy,  as  far  as  it  goes,  that 

vol-  vi. — 33 
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he  offers  it  to  the  public."  Expanding  his  limit  of  vision  beyond  the  pro- 
fessional horizoo,  he  declares,  a  little  further  on,  that  "  of  still  more  benefit 
than  to  the  lawyer  is  this  work  to  officers,  whose  duty  it  is  to  take  the  ac- 
knowledgment and  probate  of  deeds,  such  as  Judges,  Justices  of  the  Peace, 
Clerks,  Notaries,  Commissioners,  Mayors,  and  Aldeiman,"  &c,  and  "  to 
every  business  man,  who  will  find  in  it  information  valuable  to  him,  and  so 
arranged  as  to  be  readily  comprehended  and  applied,  without  the  aid  of  pro- 
fessional  advice."  "The  author  would  not  be  understood,"  he  concludes 
by  saying,  **  as  wishing  to  claim  for  bis  work  any  unjust  pretensions,  but 
only  to  assign  it  to  some  rank  as  a  valuable  practical  manual,  in  which  is 
collected,  with  fidelity  and  accuiacy,much  necessary  information,  attainable 
only  where  access  can  be  had  to  extensive  libraries,  and  then  not  without 
an  amount  of  labour  which  would  be  well  saved  at  the  cost  of  the  price  of 
this  volume."  (p.  v.  vi.  vii.)  With  what  "  fidelity  and  accuracy"  this  "  valu- 
able work"  is  executed,  we  proceed  to  inquire ;  and  we  ask  the  more  particu- 
lar attention  to  the  inquiry,  from  the  unusual  dimensions  of  the  sphere  which 
it  seeks  to  occupy.  What  would  be  a  slight  aberration  in  a  circle  of  a  few 
inches  diameter,  becomes  of  immense  moment  when  the  radius  is  indefi- 
nitely extended. 

The  chapter  on  Pennsylvania  may  be  taken  as  a  fair  specimen  of  the  rest 
of  the  work,  as  not  only  was  it  published  at  Philadelphia,  but  the  author,  by 
the  date  of  his  preface,  plants  himself  there  at  the  time  of  the  close  of  his 
labours.  It  is  not  a  little  singular,  considering  the  great  facility  he  then 
possessed,  that  he  should  scrupulously  avoid  noticing  any  Pennsylvania 
cases,  with  but  one  exception,  since  5  Serg.  &  Rawle.  In  fact,  we  find  but 
three  cases  cited  by  him  of  later  date  than  1818.  The  5th  edition  of  Pur- 
don's  Digest,  and  Griffith's  Law  Register,  are  the  two  works  chiefly  relied 
on;  and  it  is  very  clear  that  the  former  of  the  two  was  in  most  points  com- 
pelled to  yield  to  the  highly  respectable  but  very  superannuated  authority 
of  the  latter.  It  may  be  for  this  reason  that  Mr.  Thornton  has  fallen  into 
inaccuracies  which  will  make  his  work  a  very  unsafe  guide  for  any  sections 
of  the  very  large  class  of  readers  for  whom  it  is  intended. 

The  whole  Pennsylvania  law  of  mortgages  is  comprised  (p.  328,)  in  the 
following  sentences  :— 

«*  A  mortgage,  though  not  recorded  in  six  months,  is  good  against  the 
mortgagor.  Leving  v.  Will,  1  Dal  I.  434,  436.  It  is  equally  good  against 
a  subsequent  purchaser,  with  notice  utits  existence.  Stroud  v.  Lockhart, 
4  Dal  I.  153.  If  recorded  within  the  time  prescribed,  (for  which  vide 
head  Recording,)  they  operate  from  the  (Qu.  their)  delivery  against  the 
whole  world.  If  not  recorded  within  that  time,  they  operate  as  to  any  sub- 
sequent purchaser  or  mortgagee  for  valuable  consideration,  from  the  time 
of  recording.     (Purdon's  Digest,  276,  18,  sect.  1.") 

As  there  is  no  allusion  whatever  to  mortgagees  under  "  head  Recording," 
we  are  compelled  to  satisfy  ourselves,  so  far  as  our  notice  of  this  branch  of 
law  is  concerned,  with  the  information  given  in  the  preceding  extract  A 
mortgage,  it  is  broadly  asserted,  operates  from  its  delivery  against  the  whole 
world.  Few  errors  could  be  more  mischievous,  and  none  more  unaccount- 
able, because  the  author  need  only  have  turned  over  three  or  four  pages  of 
the  very  authority  which  he  cites,  (Purdon's  Digest,  276,)  to  have  found, 
under  the  very  head  that  he  was  citing,  that  all  mortgages  "  have  priority 
according  to  the  date  of  recording  the  same,  without  regard  to  the  time  of 
making  or  executing."  (Act  of  28th  March,  1820,  section  1,  5th  Purdon, 
251.)    But  this  in  not  nil.     Mr.  Thornton  having  terminated  his  in  vest  i- 

Sations  with  the  act  of  28th  May,  1715,  lays  down  with  great  emphasis  the 
octi  inethat  a  mortgage,  u  to  operate  against  the  whole  world,1'  must  be  re- 
corded within  six  months,  being  entirely  unaware  of  the  fact,  that  by  the 
act  of  28th  March,  1820,  it  was  provided  that  "  no  mortgage  should  be  a 
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lien  until  such  mortgage  shall  have  been  recorded,  or  left  for  record  as 
aforesaid."  The  limitation  of  six  months  has  been  for  nearly  thirty  yean 
abrogated  ;  and  its  reproduction,  with  its  attendant  perplexities,  will  not  a 
little  confuse  those  who  depend  on  Mr.  Thornton  as  a  guide. 

The  next  page  is  devoted  to  the  proving  and  acknowledging  of  deeds, 
and  here  we  regret  to  see  the  author  falling  into  an  error  which  may  be 
productive  of  a  large  crop  of  absurdities.  "  In  the  officer's  certificate,  who 
takes  the  acknowledgment  or  proof,  it  is  customary  to  affix  to  his  signature 
his  seal,  though  I  have  been  unable  to  find  any  law  requiring  it ;,  and  in 
1885,  the  legislature  passed  an  act,  authenticating  an  acknowledgment  or 
proof,  though  the  officer's  seal  be  omitted."  Now  it  is  not  a  little  strange, 
that  in  the  very  work  which  is  cited,  sentence  after  sentence,  for  the  two 
preceding  pages — a  book  whose  admirable  analytical  arrangement  makes  it 
a  mere  matter  of  eye  sight  to  collect  the  scattered  laws  on  any  particular 
topic,— there  are  to  be  found  three  acts  on  this  very  point,  one  of  which  the  * 
author  adverts  to,  though  very  imperfectly,  and  without  page  or  reference, 
and  the  other  two  of  which  he  is  •*  unable  to  find"  in  any  shape.  The 
third  section  of  the  act  of  28th  May,  1715,  (6th  ed.  Purdon,  273,  the  very 
page  just  cited  by  Mr.  Thornton,)  provides  that  the  officer  taking  the  ac- 
knowledgment, M  shall,  under  his  hand  and  seal,  certify  such  acknowledg- 
ment or  proof  upon  the  back  of  the  deed ;"  and  then  comes  the  act  of  19th 
February,  1835,  (7th  ed.  Purdon,  304,)  which  "  authenticates,"  not  "  an 
acknowledgment  or  proof,  though  the  officer's  seal  be  omitted,*'  but  all 
such  acknowledgments  or  proofs,  past  and  future,  when  the  acknowledgment 
is  duly  certified  under  the  officer's  hand.  But  the  material  act  to  commis- 
sioners oot  of  the  State,  when  taking  acknowledgments,  is  that  of  3rd  April, 
1840,  (Pamph.  p.  283,)  which  declares  that  the  certificate  of  an  officer, 
u  under  teal,"  attached  to  such  acknowledgment,  "  shall  be  deemed  prima 
facie  evidence  of  such  execution  and  acknowledgment,  or  proof,  without 
requiring  proof  of  such  seal,  as  fully  to  all  intents  and  purposes,  and  with 
the  same  effect  only,  as  if  the  same  had  been  so  acknowledged  or  proved 
before  any  judge,  justice  of  the  peace,  or  alderman  within  this  common- 
wealth." Now  the  object  of  tb  is  act  clearly  is  to  put  the  certificate  under 
teal  by  a  commissioner  outside  of  the  commonwealth,  on  the  same  footing 
with  a  like  certificate  by  judges,  aldermen,  &c,  within  the  commonwealth. 
The  seal,  however,  is  the  necessary  passport  to  these  privileges,  and  we 
trust  that  commissioners  will  not  be  induced  by  Mr.  Thornton's  intimations 
totally  to  abandon  this  important  device.  In  fact,  it  would  seem  he  is  re- 
solutely bent  to  banish  it  from  all  acknowledgments  whatever,  for  when  on 
the  next  page,  (p.  390,)  he  refers  to  the  act  of  3rd  April,  1840, — or  "  an 
act  of  1840,"  as  he  calls  it — he  announces  that  it  provides  that  "  the  certi- 
ficate of  the  officer  shall  be  prima  facie  evidence  of  such  execution  and  ac- 
knowledgment or  proof."  Here,  again,  is  a  dooble  blunder ;  first  the  sup- 
pression of  the  qualification  of  a  seal,  and  secondly,  the  omission  of  the  ope- 
rative clause,  which  puts  such  certificate,  when  made  out  of  the  State,  on  the 
footing,  and  only  on  the  footing,  of  those  made  in  the  state  by  judges,  alder- 
men, &c. 

Our  limits  compel  us  to  close  our  examination  of  Mr.  Thornton,  at  this 
point ;  and  we  have  only  to  regret,  in  conclusion,  that  the  specimens  We 
have  given  should  be  a  fair  representation  of  the  character  of  the  book 
throughout. 

A  Treatise  on  this  Measure  of  Damages,  or  an  Inquiry  into  the  princi- 
ples which  govern  the  amount  of  compensation  recovered  in  suits  at  Law. 
By  Thbodoke  Ssdowick.   New  York,  John  S.  Voorhees,  1847. 

A  histy  perusal  of  this  work  satisfies  us  that  it  supplies  a  want  which 
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has  been  long  felt  by  the  profession ;  and  the  eminent  abilities  of  the  author 
and  the  well-earned  literary  and  legal  celebrity  of  the  name  he  bears,  will 
not  fail  to  attract  attention  to  hie  production  independently  of  the  mere 
interest  of  the  topic  upon  which  he  writes. 

"  The  subject  of  damages,  in  other  words,  the  pecuniary  compensation 
awarded  by  the  tribunals  of  justice,  in  the  widest  acceptation  of  the  term 
embraces  the,  whole  field  of  redress  by  legal  means,  and  in  this  sense,  in- 
cludes the  entire  philosophy  of  the  law,  at  least  so  far  as  it  is  distinguished 
from  Equity/' 

The  author  has  not  stated  too  broadly,  the  range  of  inquiries  which  would 
be  opened  under  the  general  head  of  Damages,  but  as  he  desired  to  present 
a  work  of  practical  utility  as  a  hand-book  for  the  profession,  he  has  restrict- 
ed his  investigations  to  some  of  those  inquiries. 

44  My  purpose  has  been  to  examine  those  cases  only,  where  a  wrong 
having  been  done,  or  in  more  technical  language,  a  right  of  action  existing, 
the  question  remains,  what  is  the  amount  of  compensation  to  be  awarded? 
In  other  words,  what  is  the  rule  or  measure  of  damages  in  courts  of  law  1" 

The  book  commences  with  a  general  historical  review  of  the  subject, 
showing  much  research,  and  the  author  combats  and  successfully  refutes  the 
idea  that  legal  damages  are  in  any  but  a  general  sense  compensation,  since, 
"  In  ordinary  cases  of  contract,  the  remuneration  must  be  less,  in  cases  of 
tort  it  may  be  more."  p.  44 

The  author  next  proceeds  to  examine  the  subject  of  nominal  damages, 
which  is  treated  with  boldness  and  skill,  though  we  should  not  be  prepared 
to  adopt  without  qualifications  his  conclusion  that  in  most  cases,  other  than 
those  to  try  titles  to  lands,  the  rule  of  nominal  damages  only  tends  to  en- 
gender litigation.  Nominal  damages  can  be  recovered  in  few  cases  of 
personal  contracts,  and  since  in  perhaps  almost  all  cases  of  torts  damages  are 
given  not  to  compensate  but  to  furnish,  we  think  the  author's  conclusions  on 
this  point  somewhat  too  general. 

We  have  no  room  to  pursue  further,  our  notice  of  this  excellent  work— 
It  is  sufficient  to  say  that  by  a  lucid  arrangement  it  fully  answers  the  pur- 
pose of  its  author  as  a  text  book  for  the  use  of  practitioners,  while  it  also 
unfolds  the  principles  of  the  branch  of  law  of  which  it  treats  for  the  instruc- 
tion of  the  student 

The  volume  closes  with  the  confession  which  jurisprudents  must  always 
make  on  all  professional  subjects,  that  the  rules  as  to  damages  are  imper- 
fect, arising  "  from  the  imperfect  nature  of  all  human  administration,  and 
the  impossibility  to  do  more  than  approach  correct  results,  Tribunals  able 
to  carry  their  inquiry  beyond  the  reach  of  our  investigation,  to  scan  the 
motive  of  each  act,  to  determine  how  much  is  due  to  malice,  how  much'  to  i 
neglect,  and  how  much  to  honest  incapacity,  would  be  alone  fit  to  make 
complete  compensation  in  each  particular  instance.'9 


A  Treatise  on  the  Principles  of  the  Law  of  Marine  Insurances.  "By 
Francis  Hildyard,  M.  A. 

This  very  valuable  book  occupies  the  January,  February,  and  March 
numbers  of  the  Library  of  Law  and  Equity.  The  style  is  clear,  correct, 
and  concise,  and  the  law  is  brought  down  to  the  present  day  with  remark- 
able accuracy  and  fulness.  We  cannot  too  highly  commend  the  character 
of  the  works  selected  by  the  editors  of  this  journal;  they  are  without  excep- 
tions treatises  of  the  greatest  value,  and  can  be  bought  in  this  way  at  one- 
third  the  price  of  what  in  their  original  shape  they  would  obtain. 
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CASES  DECIDED  IN  1845  AND  1846  IN  MASSACHUSETTS,  NEW  YORK,  PENNSYL- 
VANIA,  VIRGINIA,  NORTH  CAROLINA,  AND  SOUTH  CAROLINA. 

deeds. — (Continued  from  page  212.) 

12.  If  a  deed  conveying  a  freehold  to  commence  in  futuro  express  both 
good  and  valuable  considerations,  it  will  be  a  good  covenant  to  stand  seized 
to  uses.    Kingston  v.  Clash,  1  Rich.  170. 

See  Bond,  7.— Evidence,  27,  46,  47.— Husband  and  Wife,  112.— 
Sheriff,  10. — Trusts  and  Trustees,  4. — Vendor  and  Purchaser,  3. 

Demurrer. — See  Pleading,  2, 13 ;  Practice,  16. 

Depositions. — See  Practice,  24.  Devise. — See  Wills  and  Testaments,  24. 

Distress. — See  Landlord  and  Tenant,  4, 10, 11. 

District  Court. — See  Courts,  6. 

Dower. — See  Executors  and  Administrators,  11. 

EJECTMENT. 

1.  Plaintiff  in  ejectment  may  waive  proceedings  against  defendants  added 
by  the  sheriff  under  section  2,  Act  1807.  And  in  such  action,  it  is  not 
error  to  enter  a  nol.  pros,  as  to  some  of  the  defendants,  after  verdict,  there 
being  no  contribution.    Freedly  v.  Mitchell,  2  Barr,  100. 

2.  To  make  a  former  verdict,  and  the  testimony  therein  given,  evidence 
in  a  subsequent  trial  of  an  ejectment,  it  must  have  been  between  the  same 
parties  or  their  privies,  and  m  relation  to  the  same  title.  Sample  r.  Coulson, 
9  W.  &  S.  02. 

3.  Two  verdicts  and  judgments  in  ejectment  on  the  same  title,  between 
the  same  parties  or  their  assigns,  are  conclusive  of  the  title  under  the  Act 
of  Assembly.    Drexel  v.  Mann,  Jun.,  2  Barr,  267. 

4.  A  verdict  and  judgment  in  ejectment,  is  conclusive  of  the  right  to 
mesne  profits  from  the  time  of  the  service  of  the  writ,  though  the  defendant's 
title  is  established  by  two  verdicts  and  judgments,  between  the  same  parties 
and  on  the  same  title,  one  of  which  was  prior,  and  the  other  subsequent  to 
the  term  for  which  the  recovery  was  sought    Id.  2  Barr,  271. 

5.  Devise  that  the  executor  should  have  the  management,  control,  and 
leasing  of  a  farm,  and  that  testator's  daughter  should  be  permitted  to  re- 
main thereon  during  her  life,  at  a  moderate  rent,  in  the  discretion  of  ex- 
ecutors ;  after  the  death  of  the  daughter  the  land  was  given  to  her  children ; 
at  the  death  of  the  daughter,  the  estate  vests  in  the  children,  who  may 
maintain  ejectment  in  their  own  name.  Vanartsdalen  v.  Vanartsdalen,  2 
fttrr,  312. 

6.  Judgment  in  ejectment  is  conclusive  as  to  mesne  profits  between  the 
parties,  from  the  day  of  the  issuing  of  the  writ,  even  though  defendant 
entered  by  a  haber  facias  possessionem  under  a  former  judgment  in  eject- 
ment between  the  same  parties.  The  Act  of  Assembly  has  not  altered  the 
role  in  this  respect    Mann,  Jun.  v.  Drexel,  2  Barr,  202. 

7.  Plaintiff  in  ejectment  aliens  after  suit  brought ;  he  is  entitled  to  judg- 
ment for  nominal  cost  and  damages.    Freedly  v.  Mitchell,  2  Barr,  100.    , 

See  Vendor  and  Purchaser,  12. 

Elections.— fifee  Corporations,  5, 
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EQUITY. 

1.  A  conveyance  by  husband  to  wife  is  void  at  law  and  equity  will  not 
aid,  in  favour  of  a  purchaser  under  such  deed,  against  the  assignee  of  an 
heir,  where  the  provision  was  unfair  or  unreasonable  as  to  the  husband's 
creditors.     Stickney  v.  Bowman,  2  Barr,  67. 

2.  A  valuable  or  meritorious  consideration,  and  unfairness  essential  to 
obtain  the  aid  of  chancery  to  perfect  a  conveyance  void  at  law.  Per  Rod- 
gen  J.    Id. 

3.  A  defendant  is  not  bound  to  disclose  or  answer  matters  which  will  ex- 
pose him  to  pains,  penalties,  or  punishment,  or  to  a  criminal  prosecution. 
And  if  he  will  be  probably  subjected  to  danger  by  his  answer,  he  will  be 
protected.    N.  Bank  v.  Nelson,  1  Grat.  106. 

4.  If  the  objection  to  the  discovery  appears  upon  the  face  of  the  bill,  de- 
fendant may  demur.    Id. 

5.  If  the  objection  to  a  discovery  does  not  appear  upon  the  face  of  the 
bill,  the  defendant  must  claim  his  protection  by  plea  or  otherwise,  the  aver- 
ments of  which,  if  traversed  by  replication,  must  be  established  by  sufficient 
evidence.    Id. 

6.  If  a  plaintiff  seeking  a  discovery,  relies  upon  the  fact  that  a  prosecu- 
tion would  be  barred  by  the  statute  of  limitations,  this  fact  should  appear 
from  the  statements  of  the  bill.    Id, 

7.  Ignorance  or  mistake  in  law,  may  afford  some  inference  of  imposition, 
though  in  itself  it  cannot  be  relieved  against.    Hunt  v.  Moore,  2  Barr,  105. 

See  Deed,  9.— Error,  3. — Frauds,  3. — Judgment,  1.— Vendor  and 
Purchaser,  1,  2, 14, 23,  24, 26. 


ERROR. 

1.  The  death  of  defendant,  between  verdict  and  judgment,  if  not  more 
than  two  terms  intervene,  cannot  be  averred  for  error,  since  the  statute,  17 
Ch.  1  c.  8;  1  Ja.  2,  c.  17,  s.  5.     Chase  v.  Hodges,  2  Barr,  46. 

2.  A  refusal  to  stay  proceedings  until  payment  of  the  costs  of  a  former 
suit,  is  not  the  subject  of  a  writ  of  error.  Refusal  to  open  a  judgment  or 
grant  an  issue,  on  the  ground  that  the  same  point  had  been  decided  in  a 
former  suit,  to  which  no  appeal  was  taken,  is  not  the  subject  of  a  writ  of 
error.     Withers  v.  Haines,  2  Barr,  435. 

3.  Where  the  Court  of  Common  Pleas  deciding  on  a  case  under  the 
chancery  powers  vested  in  it  by  act  of  Assembly,  direct  an  issue,  writ  of 
error  will  not  lie  to  the  proceedings  thereon  in  a  court  of  law.  The  remedy 
is  on  appeal  from  the  final  decree  by  the  Court  in  Chancery.  Baker  v. 
Williamson,  2  Barr,  116. 

4.  An  answer  to  a  point  stating  facts  assumed  without  evidence,  if  cal- 
culated to  mislead  the  jury,  is  error.     Oreber  v.  Klickner,  2  Barr,  289. 

5.  That  the  verdict  was  against  the  weight  of  evidence,  cannot  be  assign- 
ed for  error  on  certificate  from  the  Nisi  Prius.  Donohue  v.  The  County, 
2  Barr,  230. 

6.  Although  a  witness  who  has  given  testimony  is  privileged  from 
answering  whether  he  has  not  on  a  former  occasion  sworn  differently, 
neither  the  court  nor  a  party  can  object  where  the  witness  does  not ;  and 
where  upon  such  a  question  being  put,  the  court  without  any  objection  by 
the  witness  excluded  it,  it  was  held  erroneous*  People  v.  Bodine,  1  Den.  281. 

7.  In  ejectment,  under  a  sheriff's  deed,  it  is  error  to  exclude  evidence  of 
ar  tenancy  in  common  between  the  debtor  and  one  admitted  to  defend  as 
landlord  to  the  tenant,  who  came  in  under  the  debtor.  Knox  v.  Herod 
and  Wilson,  2  Barr,  26. 

8.  Unless  an  issue  be  demanded  on  distribution  of  sheriffs'  sales,  before 
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decree,  the  want  of  one  cannot  be  assigned  for  error.    Myer's  Appeal,  2 
But,  46* 

9.  Where,  on  the  trial  of  an  indictment  for  murder,  the  evidence  was 
circumstantial,  and  the  judge  instructed  the  jury  that  fair  character  was 
important  to  the  prisoner,  and  that  they  were  to  inquire  "  why  it  was  that 
she  had  given  no  evidence  of  her  general  character ;"  held,  that  such  in- 
structions suggested  the  inference  that  her  character  was  bad,  and  was 
erroneous.    People  v.  Bodine,  1  Den.  281. 

10.  When  on  a  trial  for  murder,  there  was  evidence  that  a  murder  had 
been  committed,  and  that  the  house  in  which  the  dead  body  was  had  been 
subsequently  set  on  fire,  under  such  circumstances  as  to  raise  a  suspicion 
that  the  same  was  done  by  the  perpetrator  of  the  murder  to  conceal  that 
offence,  and  the  evidence  left  it  doubtful  whether  the  prisoner  was  in  the 
vicinity  of  the  house  when  the  fire  was  set,  and  the  court  charged  the  jury, 
that  if  the  prisoner  might  have  been  at  the  scene  of  the  fire,  "the  onus  was 
cast  upon  her  to  get  rid  of  the  suspicion  which  thus  attached  to  her,"  and 
that  she  was  bound  to  show  where  she  was  at  the  time  of  the  fire ;  held 
erroneous.    Id. 

11.  Where  a  plaintiff  is  nonsuited,  and  brings  error,  any  fact  appearing 
upon  the  case  made  by  him,  constituting  ah  unanswerable  obstacle  to  his 
recovery,  may  be  relied  upon  to  sustain  the  judgment,  though  it  was  not 
mentioned  at  the  trial    Newcomb  v.  Clark,  1  Den.  226. 

12.  Where  an  objection  to  a  witness  is  taken  at  nisi  prius,  and  a  reason 
assigned,  none  other  can  be  noticed  on  a  writ  of  error,  the  facts  of  the  case 
being  known  to  the  parties.     Smith  v.  Craig,  2  Barr,  153. 

See  Ejectment,  1. — Practice,  11. — Vendor  and  Purchaser,  6. 

Escape. — See  Practice,  35.      Sheriff,  6,  7. 
Estoppel. — See  Debtor  and  Creditor,  3.    Roads,  2. 

EVIDENCE. 

1.  The  records  of  a  court,  upon  matters  within  its  jurisdiction,  when  of- 
fered in  evidence,  cannot  be  impugned  by  counter  evidence.  Galloway  v. 
M'Kiethen,  5  Ire.  12. 

2.  A  gazeteer  is  not  admissible  to  prove  the  relative  distances  of  places. 
Spalding  v.  "Hedges,  2  Barr,  240. 

3.  A  suit  erroneously  brought  in  the  name  of  A,  upon  a  bond  of  indemnity 
cannot  be  given  in  evidence  in  a  suit  rightly  brought  upon  the  same  instru- 
ment in  the  name  of  B.    Keuffelt  v.  Leber,  9W.&S.  93. 

4.  The  evidence  necessary  to  establish  a  sale  of  land  by  parol,  must  be 
elear  and  positive.     Ludwig  v.  Leonard,  0  W.  &  S.  44. 

5.  A  father,  seventy  years  old,  and  his -daughter,  thirty  three  years  old, 
being  on  board  a  steamboat  that  was  lost  at  sea,  both  perished  in  the  same 
calamity,  and  no  special  circumstances  were  known,  which  tended  to  prove 
that  one  died  before  the  other.  Held,  that  there  was  no  legal  presumption 
that  either  survived  the  other,  but  it  must  be  presumed  that  both  died  at  the 
sune  instant     Qoye  v.  Leach,  8  Met.  371.  s 

6L  In  an  action  for  breach  of  promise  of  marriage,  seduction  cannot  be  given 
in  evidence  in  aggravation.  See  8W.&S.  27.  Weaver  v.  Backer  t,2  Barr,  80. 

7.  In  an  action  against  the  county  for  damages  by  a  mob,  evidence  ofjin- 
lawful  couduct  by  men  assembled  within  a  church,  of  which  the  plaintiff 
was  pastor,  properly  excluded  as  irrelevant,  it  being  shown  he  was  absent 
from  the  city  at  the  time.     Donoghue  v.  The  County,  2  Barr,  230. 

8.  Protest  of  a  foreign  notary  is  not  evidence  of  a  demand  of  payment  of 
&  promissory  note.    Etting  v.  The  Bank,  2  Barr,  355. 

9.  The  recital  of  notice  to  endorsers  in  a  foreign  protest,  is  no  objection 
to  its  going  to  the  jury.    Mullen  v.  Morris,  2  Barr,  85* 
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10.  A  bill  in  equity  by  a  bank  sworn  to  by  its  cashier,  is  incompetent 
evidence  against  the  bank,  in  a  subsequent  suit  between  the  same  parties* 
Bank  v.  Melson,  1  Grat  108. 

11.  On  a  feigned  issue  to  try  whether  the  defendant  is  a  person  of  colour, 
the  record  of  a  trial  before  a  magistrate  and  freeholders,  in  which  the  same 
question  was  in  issue,  is  competent  evidence  for  the  defendant,  though  the 
plaintiff  was  neither  party  nor  privy  thereto.  McCoUum  v.  FUzsimons,  1 
Rich.  252. 

12.  Where  the  pleadings  in  a  case  make  single  questions,  to  which  the 
verdict  directly  applies,  the  verdict  is  per  se  conclusive  between  the 
parties,  as  to  the  matters  decided  by  it.  But  where  the  pleadings  present 
two  or  more  distinct  propositions,  and  the  verdict  may  be  referred  to  either, 
both,  or  all,  it  is  not  conclusive,  but  only  prima  facie  evidence  on  any  one 
of  the  questions,  and  may  be  rebutted  by  evidence  aliunde,  Henderson  v. 
Kenner,  1  Rich.  474. 

18.  The  seal  of  another  State  affixed  to  a  copy  of  an  act  of  its  legislature 
for  the  purpose  of  authenticating  the  public  acts  of  the  several  States, 
proves  itself,  and  imports  absolute  verity,  and  is  presumed,  until  the  con- 
trary appears,  to  have  been  affixed  by  the  proper  officer.  Per  Bronson,  C. 
J.    Coit  v.  Millikin,  1  Den.  376. 

14.  Such  seal,  however,  to  be  recognized  in  the  courts  of  this  State, 
must  be  a  common  law  seal,  i.  e.,  an  impression  upon  wax  or  other  tena- 
cious substance ;  an  impression  upon  paper  alone,  will  not  answer.     Id. 

15.  Printed  books,  professing  to  be  the  statutes  of  a  sister  State,  ad- 
missible  as  prima  facie  evidence  of  the  law  of  that  State.  Mullen  v. 
Morris,  2  Ban-,  85. 

16.  It  is  not  sufficient  in  order  to  admit  in  evidence  an  insolvent  petition, 
from  one  under  whom  the  other  party  claims,  that  the  names  are  identical, 
and  that  twenty-five  years  have  elapsed  since  the  filing  thereof.  Sailor  v. 
Hertzogg,  2  Barr,  182. 

17.  In  scire  facias  against  the  endorser  of  a  writ,  it  is  not  necessary  in 
order  to  prove  the  inability  of  the  original  plaintiff  to  pay  the  costs  of  his 
suit,  to  show  that  he  was  arrested  and  committed  on  the  execution  for 
costs ;  but  the  return  of  the  officer,  on  the  execution,  that  he  made  diligent 
search  for  the  party's  property  and  could  find  none,  and  that  he  did  not 
arrest  him,  because  he  had  taken  the  benefit  of  the  United  States  bankrupt 
act,  is  admissible  in  evidence.    Proprietors  v.  Reed,  8  Met  146. 

16.  An  extract  from  a  paper  in  the  land  office,  if  it  appear  to  contain  all 
that  relates  to  the  subject  in  controversy  (as  an  entire  square)  is  evidence. 
Nor  is  it  necessary  it  should  show  by  whom  or  when  made,  for  the  presump- 
tion is  in  favour  of  regularity.    Farr  v.  Swarm,  2  Barr,  245. 

10.  An  objection  that  a  paper  "  is  not  original"  is  a  waiver  of  any  defect 
«tn  the  acknowledgement,  when  the  paper  is  a  certified  copy  of  a  deed  from 
the  recorder's  office.    Id. 

20.  A  surveyor  was  permitted  to  state  where  he  would  locate  a  warrant 
similar  to  that  under  which  a  defendant  held.    Id. 

21.  The  rule  of  the  common  law  with  regard  to  the  admission  in  evidence 
of  books  of  original  entry  is  greatly  relaxed :  such  book  of  a  plaintiff  who 
is  dead  may  be  given  in  evidence  upon  proof  of  his  handwriting.  Odell  v. 
Culbert,  0  W.  £  S.  66. 

22.  Where  there  was  a  contract  for  the  purchase  of  a  boat,  to  be  paid 
for  in  freights,  entries  made  by  the  purchaser  of  the  delivery  of  foods  to 
strangers,  coupled  with  proof  that  during  the  time  when  the  entries  were 
made  the  purchaser  carried  for  no  one  but  the  vendor,  are  not  evidence ; 
no  charge  being  made  against  the  vendor,  and  entries  of  the  party  not 
being  generally  admissible  to  prove  performance  of  a  special  contract. 
Phillips,  administrator  v.  Tapper,  administrator,  2  Barr,  823. 
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CITY  BANK  OF  NEW  ORLEANS  v.  WILLIAM  H0U8T0N,  it  al. 
Supreme  Court  of  Louisiana. — In  Bankruptcy. 

(1.)  A  judicial  Bale  of  a  bankrupt's  estate  under  a  decree  of  the  Bankrupt  Court, 
does  not  divest  the  lien  of  a  mortgage  created  prior  to  the  assignment 

(2.)  The  Bankrupt  Act  of  1841,  confines  the  jurisdiction  of  the  Court  to  the 
unincumbered  assets  belonging  to  the  bankrupt ;  except  in  cases  in  which  parties 
may  voluntarily  apply  to  the  Court  for  relief  or  remedies  may  be  sought  to  be  im- 
posed against  them,  which  are  authorized  by  other  special  provisions  of  the  Act 

(8.)  The  Bankrupt  Act  is  not  in  its  administration  identical  with  the  Louisiana 
insolvent  system. 

(4.)  A  mortgage  creditor  is  not  bound  to  come  in  and  prove  his  debt,  under  the 
Bankrupt  Law ;  if  he  does  so,  he  can  only  receive  a  dividend  with  the  other 
creditors. 

(5.)  Although  under  the  11th  section  of  the  Bankrupt  Law,  the  assignee  has 
rail  authority,  under  the  Court  in  Bankruptcy,  to  redeem  and  discharge  any 
mortgage  or  other  pledge  or  deposite,  or  lien  upon  any  property,  real  or  personal, 
payable  in  presenii  or  infutvro,  and  to  tender  a  due  performance  of  the  conditions 
thereof  yet  such  assignee's  power  over  the  mortgage  pledge  or  lien,  extends  no 
farther  than  to  satisfy  it  and  thereby  release  the  property ;  and  this  is  all  that  can  be 
done  by  the  Court  in  Bankruptcy. 

(6.)  Cases  of  Clark  v.  Rosender,  5  Robinson,  27 ;  and  Conrad,  assignee  v.  Prieur, 
Id.  49,  overruled. 

Eustis,  C.  J.,  delivered  the  opinion  of  the  majority  of  the 
Court ;  Slidell  J.,  dissenting : 

This  is  an  hypothecary  action,  in  which  the  creditor  asks 
for  a  decree  subjecting  certain  property  in  the  possession  of 
the  defendants  to  the  payment  of  his  debt 

The  defendants  plead  in  substance,  that  they  purchased  the 
property  at  a  judicial  sale,  made  of  a  bankrupt's  estate  under 
a  decree  of  the  Bankrupt  Court,  with  a  clear  certificate  of  the 
Recorder  of  Mortgages  that  the  proceedings  in  bankruptcy  were 
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regular,  and  that  by  reason  thereof,  and  the  discharge  of  the  bank- 
rupt, and  by  the  decrees  of  the  Bankrupt  Court,  the  mortgage  was 
extinguished  and  lawfully  cancelled,  and  the  property  released 
from  any  charge  or  incumbrance  resulting  therefrom.  That 
they  were  bona  fide  purchasers,  and  paid  the  .purchase  money, 
and  that  the  City  Bank  was  connusant  of  the  sale  and  all  the 
proceedings  in  bankruptcy,  and  is  bound  by  notice  and  know- 
ledge of  the  same. 

There  was  judgment  for  the  defendant,  and  the  plaintiff  has 
appealed. 

The  transcript^  of  the  different  proceedings  and  the  other 
documents,  have  been  so  methodically  set  forth  in  the  printed 
statement  furnished  in  the  brief  of  the  counsel  for  the  plaintiff, 
that  it  would  be  useless  to  give  any  further  analysis  of  them. 
We  proceed  to  give  our  decision  on  the  different  questions  of 
law  which  this  interesting  case  presents. 

1.  We  do  not  consider  that  there  is  anything  in  the  conduct 
of  the  officers  of  the  Bank,  as  it  is  before  us  in  evidence,  which 
would  bind  the  Bank  by  the  sale  of  the  mortgaged  property. 
They  acted,  on  their  view  of  the  law,  consistently  throughout ; 
misled  no  one,  deceived  no  one.  The  different  opinions  among 
professional  men  in  relation  to  the  powers  of  the  Bankrupt 
Court,  are  matters  of  notoriety,  and  prevented  any  one  from 
acting  otherwise  than  with  caution  and  deliberation  in  the 
purchase  of  mortgaged  property  at  bankrupt  sales.  It  is  im- 
possible for  us  to  overlook  a  fact  which  thus  excludes  the 
plaintiff  from  the  operation  of  the  salutary  .and  equitable  rule 
invoked  by  the  counsel  for  the  defendants. 

2.  The  late  Parish  Court  for  the  parish  and  city  of  New 
Orleans,  at  the  instance  of  the  assignee  of  the  bankrupt,  render- 
ed a  judgment  against  the  Recorder  of  Mortgages,  by  which 
the  latter  was  ordered  to  cancel  the  mortgage  which  is  the 
subject  of  the  present  suit,  and  grant  a  certificate  of  "no 
mortgage.  On  an  appeal,  this  judgment  was  affirmed.  The 
plaintiff  was  not  a  party  to  these  proceedings,  and  is  not  bound 
by  them,  and  the  mortgage  in  question  existing  on  the  proper- 
ty at  the  time  of  the  sale  and  afterwards, — unless  released  by 
the  decree  of  the  Bankrupt  Court,  or  by  the  sale  itself,— so  far 
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as  the  defendants  are  concerned,  most  be  considered  for  all 
the  purposes  of  this  inquiry,  as  subsisting.  The  power  and 
jurisdiction  of  the  Bankrupt  Court  in  this  respect  must  be  next 
considered. 

This  is  a  case  in  which  the  Bankrupt  Court,  at  the  instance 
of  the  assignee,  without  the  consent  of  the  mortgage  creditor, 
ordered  mortgaged  property  to  be  sold  and  the  mortgage  to  be 
cancelled  in  the  manner  authorised  by  our  laws,  considering 
the  assignee  vested  with  the  same  authority  as  is  exercised  by 
syndics  in  the  settlement  and  liquidation  of  insolvent  estates 
under  the  cessio  bonorum. 

The  argument  presents  two  antagonist  systems  as  the  true 
theory  of  the  Bankrupt  Act  of  1841,  and  we  have  to  decide 
between  them.  One  gives  to  the  Bankrupt  Court  an  unlimited 
and  absolute  control  over  all  mortgages,  liens,  privileges,  and 
incumbrances,  on  all  the  property  surrendered  by  the  bankrupt; 
the  other  confines  its  jurisdiction  to  the  unincumbered  assets 
belonging  to  the  bankrupt,  except  in  cases  in  which  parties 
may  voluntarily  apply  to  the  court  for  relief,  or  remedies  may 
be  sought  to  be  imposed  against  them  which  are  authorized  by 
other  special  provisions  of  the  Bankrupt  Act 

The  different  opinions  entertained  by  enlightened  and  learn- 
ed men  on  this  subject,  attest  its  difficulty,  and  we  are  relieved 
by  their  researches,  from  the  labour,  and  in  some  degree  from 
the  responsibility  of  determining  the  question  as  res  nova,  by 
having  it  in  our  power  to  adopt  one  of  the  conflicting  theories 
under  the  convkitidn  which  the  full  discussion  of  the  whole  sutv 
ject  has  produced  on  our  minds. 

Without  drawing  into  question  the  constitutional  power  of 
Congress,  under  the  authority,  to  establish  an  uniform  system 
of  bankruptcy  throughout  the  United  States,  to  vest  the  juris* 
diction  in  the  Bankrupt  Court,  which  is  contended  for  by  the 
counsel  for  the  defendants,  it  is  not  a  little  singular,  that  for 
these  absolute  powers  contained  in  such  a  jurisdiction,  over 
the  property  of  third  persons,  the  exercise  of  which  depends 
upon  the  will  of  any  one  who  chooses  to  apply  for  the  benefit  of 
the  Act,  there  is  no  express  warrant  in  the  Act  itself,  nor  are 
these  powers  necessary  to  carry  it  into  effect 
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The  object  of  the  Bankrupt  Act  was  the  discharge  of  debtors 
from  their  debts.  Our  artificial  state  of  things  was  supposed 
to  require  the  great  remedy  of  tabulce  nova.  This  was  the  pur* 
pose  of  the  Act,  and  there  was  neither  reason  or  policy  in 
touching  any  other  rights  of  property  than  those  which  stood 
in  the  way  of  this  object 

The  proviso  contained  in  the  second  section,  if  it  mean  any 
thing,  must  mean  this.  It  says :  "  That  nothing  in  this  Act 
contained  shall  be  construed  to  destroy,  annul,  or  impair  any 
lawful  rights  of  married  women  or  minors,  or  any  liens, 
mortgages,  or  other  securities  on  property,  real  or  personal, 
which  may  be  valid  by  the  laws  of  the  States  respectively,  and 
which  are  not  inconsistent  with  the  provisions  of  the  second  and 
fifth  sections  of  this  Act." 

So  far  from  the  Act  providing  for  the  protection  of  these 
rights  under  its  operation,  they  are  expressly  excluded  from 
its  benefit  All  who  prove  their  debts  under  the  Act  must  show 
alike,  with  the  exception  of  the  United  States;  those  subrogated 
to  their  rights,  and  certain  operatives  for  their  wages,  not  ex- 
ceeding twenty-five  dollars.  The  proviso  of  the  second  section 
is  scarcely  more  explicit  and  positive  than  that  which  exempts 
fiduciary  debts  from  the  operation  of  the  bankruptcy.  Mr.  Jus- 
tice McLean  in  the  case  of  Chapman  v.  Forsyth,  2  Howard,  308, 
in  speaking  of  that  class  of  debts,  says : "  But  as  the  discharge 
operates  only  on  debts,  contracts,  etc.,  which  are  provable 
under  the  Act,  it  is  said  that  consent  cannot  include  fiduciary 
debts.  Such  debts,  without  the  assent  of  the  creditor,  are 
clearly  not  within  the  Act  But  if  his  debt  shall  be  'found  on 
the  schedule,  and  he  not  only  proves  it  but  receives  his  propor- 
tionate share  of  the  dividends,  he  is  estopped  from  saying  that 
it  was  not  within  the  law.  He  is  a  privileged  creditor,  and  is 
not  bound  by  the  bankrupt  law ;  but  he  may  waive  his  privilege. 
As  a  creditor  he  has  the  right  to  come  into  the  Bankrupt 
Court  and  claim  his  dividend.  He  does  not  establish  his 
claim  as  a  fiduciary  one,  but  as  a  debt '  provable  within  the 
statute.'  And  having  done  this,  he  can  never  controvert  the 
discharge." 

If  the  mortgage  creditor  prove  his  debt,  under  the  Act,  he 
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can  only  receive  a  dividend  with  the  other  creditors.  This  of 
itself  excludes  the  conclusion  that  the  mortgaged  property  must 
be  sold  in  the  bankrupt  proceedings. 

The  section  11th  is  coincident  with  and  justifies  this  con* 
struction.  It  provides  that  the  assignee  shall  have  full  authori- 
ty, under  the  court,  in  bankruptcy,  to  redeem  and  discharge 
any  mortgage  or  other  pledge  or  deposit,  or  lien  upon  any 
property,  real  or  personal,  whether  payable  in  presenti  or  at  a 
future  day,  and  to  tender  a  due  performance  of  the  conditions 
thereof.  By  this  means,  the  incumbrance  being  removed  the 
property  belongs  to  the  creditors,  and  is  to  be  divided  ratably 
among  them,  but  no  power  is  given  over  the  mortgage  pledge 
or  lien,  except  to  satisfy  it,  and  thereby  release  the  property. 
This  is  all  that  can  be  done  by  the  court  in  bankruptcy. 

If  this  be  not  the  true  construction  of  the  Bankrupt  Act,  it 
certainly  recommends  itself  by  its  extreme  simplicity,  by  its 
accordance  with  the  general  tenor  of  the  Act,  and  (its  evident 
purpose  and  intendment)  its  conformity  with  every  one  of  its 
provisions,  and  its  opposition  to  none.  It  gives  the  debtor  all 
the  relief  he  is  entitled  to  ask ;  it  discharges  him  from  his  debts, 
personally,  but  leaves  the  rights  of  his  creditors  on  property 
affected  by  his  debts  unimpaired.  It  leaves  the  State  tribunals 
in  the  full  exercise  of  their  jurisdiction,  except  so  far  as  that 
jurisdiction  is  divested  by  the  constitutional  powers  of  the 
Bankrupt  Court,  with  full  and  complete  authority  to  carry  into 
effect  a  uniform  system  of  bankruptcy,  and  prevents  that  ac- 
cumulation of  power  in  the  Bankrupt  Court,  which  is  to  be  ex* 
ercised  without  appeal,  and  which  we  cannot  believe  the  Act 
confers. 

Some  weight  is  attempted  to  be  given  to  the  contrary  con- 
struction of  the  Act,  from  the  mode  of  proceeding  under  our 
system  of  insolvency,  but  it  has  no  affinity  with  the  Bankrupt 
Act  The  system  of  bankruptcy  must  be  uniform  throughout 
the  United  States.  The  inquiry  is  as  to  the  jurisdiction  con* 
ferred  by  the  Act  on  the  Bankrupt  Court,  the  powers  of  as- 
signees and  of  the  Bankrupt  Court  must  be  determined  by  its 
provisions. 

We  find  them  adequate  for  their  object,  consistent,  and 
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carrying  out  well  recognised  and  constitutional  powers.  If 
the  assignee  finds  that  the  property  of  the  debtor  is  incumbered, 
he  is  authorized  to  remove  the  incumbrance  by  satisfying  the 
creditor ;  he  can  sell  it  cum  onere,  or  he  can  leave  the  creditor 
to  exercise  his  right  against  it  at  his  option,  but  we  find  nothing 
which  authorizes  the  Bankrupt  Court,  under  this  Act,  to  annul 
any  mortgage,  lien,  or  security,  reserved,  as  we  consider  un- 
der the  proviso  of  the  second  section  of  the  Act 

It  is  also  worthy  of  remark,  that  it  is  surprising  that  in  so 
elaborately  prepared  a  statute  as  the  Bankrupt  Act,  no  single 
provision  is  made  for  the  mode  of  exercise  of  this  jurisdiction 
over  pledges,  liens  and  mortgages,  for  which  the  necessity  was 
evident.  Nor  can  this  omission  be  considered  as  an  oversight, 
for  the  Act  bears  in  every  part  the  proofs  of  great  care  and 
foresight  In  the  eleventh  section  the  assignee  is  not  authori- 
zed to  compound  or  compromise  any  debts  or  securities 
due  to  or  belonging  to  the  bankrupt  except  under  the  authority 
of  the  court  after  ten  days'  public  notice  in  a  newspaper. 

The  rules  of  court  for  proceedings  in  bankruptcy  prepared 
under  the4  direction  of  the  Supreme  Court  of  the  United  States 
contained  no  provision  on  this  important  subject  Such  being 
the  view  we  have  taken  of  the  Act  itself,  it  now  remains  to  ex- 
amine the  authorities  cited.  The  principal  cases  on  which  the 
appellees  have  based  their  argument  in  favour  of  the  powers  of 
the  bankrupt  Court  under  which  the  mortgages  in  this  case 
were  released,  are  that  of  Ex  parte  Christy ,  3  Howard's  Re- 
ports, 283,  and  Norton's  Assignee  v.  Boyd,  id.  427.  Those 
cases  were  decided  in  1845,  and  were  preceded  by  two  cases 
decided  by  the  late  Supreme  Court  of  this  State,  Clarke  t>»  Ro- 
senda,  5  Robinson's  Reports,  27,  and  Conrad,  Assignee  v.  Prieur, 
Recorder  of  Mortgages,  id.  49,  which  it  is  material  to  notice. 
The  cases  decided  in  the  Supreme  Court  of  the  United  States 
were  both  from  the  Louisiana  District,  and  it  is  apparent  from 
the  argument  of  counsel  and  the  opinion  of  the  court,  that  the 
decisions  of  our  own  court  were  not  without  influence  in  lead- 
ing the  learned  Judges  of  the  Supreme  Court  of  the  United 
States  to  the  conclusions  to  which  a  majority  of  them  arrived. 

The  Louisiana  decisions  maintain  the  extraordinary  powers 
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asserted  by  the  Bankrupt  Court  to  their  full  extent.  But  they 
were  made  by  a  bare  majority  of  the  court  Judge  Martin 
took  no  part  in  the  pauses,  and  on  both  occasions  Judge  Bullard 
gave  a  formal  and  emphatic  dissent  to  the  opinions  of  the 
court,  and  supported  his  views  by  a  thorough  and  elaborate 
examination  of  the  subject,  which  we  consider  unanswerable  as 
a  sound  exposition  of  the  legal  intendment  and  construction  of 
the  Bankrupt  Act 

We  think  these  decisions  of  the  late  Supreme  tourt  of  this 
State  are  founded  on  two  capital  errors.,  One  is  in  taking  it 
for  granted  that  the  Bankrupt  Act  is  in  its  administration  iden- 
tical with  our  Louisiana  insolvent  system,  and  that  all  the 
powers  given  by  our  laws  to  our  courts  for  the  liquidation  of 
insolvent  estates  are  given  by  the  Bankrupt  Act  to  the  Bank* 
rapt  Court,  which  is  no  less  than  assuming  the  very  point  in 
dispute* 

This  assumption  is  founded  on  a  supposed  necessity  which 
authorises  the  recognition  of  implied  powers.  It  is  obvious 
that  no  such  necessity  exists,  and  a  very  slight  examination  of 
the  subject  will  satisfy  any  one  that  the  supposition  is  chimerical 

Another  error  consists  in  considering  the  mortgage,  under 
our  laws,  as  different  from  mortgages  as  they  exist  in  other 
parts  of  the  Union.  But  under  the  Bankrupt  Act  the  proceed* 
ings  in  that  Court  are  according  to  the  rules  and  principles 
of  equity,  and  equity  considers  mortgages  as  our  laws  consider 
them,  simply  as  the  security  for  a  debt  or  obligation,  3  Black- 
stone's  Com.  435.  The  distinction  between  the  two  is  with- 
out a  difference  so  far  as  relates  to  the  action  of  a  court  of 
equity  upon  them.    Code  8245,  3249. 

And  in  relation  to  the  supposed  necessity  of  releasing  the 
mortgages  in  order  to  facilitate  the  liquidation  of  the  bankrupt 
estate,  we  have  only  to  refer  to  the  operation  of  the  Bankrupt 

Act  in  States  other  than  Louisiana,  in  which  the  absolute  con* 

* 

trol  of  the  Bankrupt  Court  over  mortgages  has  never  been 
asserted,  nor  is  any  such  necessity  supposed  to  exist  under  the 
English  system  of  bankruptcy.  The  opinion  of  the  Supreme 
Court  of  the  United  States,  in  Christy's  case,  was  delivered  on 
an  application  fora  prohibition  to  the  District  Court  of  Louisiana, 
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and  it  was  held  that  the  court  had  no  authority  to  issue  writs 
of  prohibition  except  in  the  cases  provided  for  by  statute ;  that 
is,  where  the  District  Courts  were  proceeding  as  courts  of 
admiralty  and  maritime  jurisdiction.  The  application  being 
in  a  case  in  bankruptcy,  it  was  disallowed. 

The  doctrinal  portion  of  this  opinion  supports  the  jurisdiction 
of  the  Bankrupt  Court  to  the  extent  contended  for  by  the 
counsel  for  the  appellees,  and  it  is  affirmed  in  the  subsequent 
case  of  Norton's  Assignee  t).  Boyd,  et  al. 

The  Supreme  Court  has  never  decided  that  the  jurisdiction 
of  the  Bankrupt  Court  was  exclusive  of  the  State  courts.  The 
point  was  expressly  and  formally  reviewed  in  Norton's  case, 
and  the  general  exercise  of  the  jurisdiction  of  the  State  Courts 
on  liens  and  mortgages,  we  think  renders  its  lawfulness  un- 
questionable. In  order  to  enable  the  Bankrupt  Court  to  liqui- 
date an  estate  according  to  the  doctrine  in  Christy's  case,  to 
class  and  settle  the  rank  of  the  privileges  and  mortgages,  to 
ascertain  and  give  their  relative  position  to  the  different  hens 
existing  under  our  laws,  the  jurisdiction  must  be  exclusive,  the 
power  must  be  absolute.  A  conflicting  authority  is  irrecon- 
cilable with  a  speedy  settlement,  and  leads  to  litigation  and 
delay  which  it  is  admitted  on  all  hands  the  Bankrupt  Act 
repudiates  throughout 

The  only  mode  by  which  estates  can  be  settled  within  a 
reasonable  time  under  that  Act  is  by  leaving  it  to  operate  upon 
the  unincumbered  assets  of  the  bankrupt,  and  permitting  those 
who  have  rights  of  property  to  exercise  them  in  the  ordinary 
tribunals  as  their  interest  or  inclination  may  prompt  them. 
The  necessity  of  making  the  jurisdiction  exclusive  in  order  to 
enable  the  system  to  work  out  its  own  ends  appears  to  us  so 
obvious,  that  we  cannot  consider  that  a  matter  of  this  impor- 
tance would  be  omitted,  or  even  left  in  doubt  by  the  distinguish* 
ed  authors  of  this  remarkable  law.  We  cannot  believe  it  was 
left  to  be  implied,  and  that  such  a  delegation  of  power,  ex- 
clusive and  without  appeal,  over  the  property  of  citizens,  should 
be  assumed  or  vested  otherwise  than  openly,  expressly,  and  ill 
a  formal  manner. 

So  much  has  been  before  (he  public  on  this  question,  that 
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anything  further  on  Oar  part  would  be  merely  an  exhibition  of 
what  has  been  previously  said,  and  it  only  remains  to  state  oar 
thorough  conviction  of  the  correctness  of  the  views  taken  of  it 
in  the  cases  cited  by  Judge  Bullard  in  his  dissenting  opinions, 
and  which  we  adopt  as  an  exposition  of  our  own* 

Under  the  conclusions  to  which  we  have  arrived,  it  is  un- 
necessary to  examine  the  other  objections  taken  by  the  plain- 
tiff to  the  force  and  effect  of  the  bankrupt  proceedings,  being 
of  opinion  that  so  far  as  they  affect  the  plaintiffs  mortgage,  the 
court  was  without  jurisdiction.  The  plaintiff  is  entitled  to  his 
judgment  It  is  therefore  ordered  and  decreed  that  the  judg- 
ment of  (he  District  Court  be  avoided  and  reversed. 
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Supreme  Court  of  Pennsylvania,  January  9  1847. 

In  a  claim  filed  under  the  Mechanics'  Lien  law,  a  building  was  described  as 
situate  u  on  the  north  side  of  Lombard  street,  west  of  Ninth  street,  adjoining; 
Stephen  Smith's  lot  on  the  east"  The  description  did  not  contain  either  the  sue 
or  number  of  stories  of  the  building.  The  claim  was  filed  on  the  27th  May,  1848, 
and  was  for  plastering  furnished  for  the  construction  of  the  building  "  within  six 
months  last  past"  The  bill  annexed  to  the  claim  filed,  was,  "  To  plastering  house, 
&&,  #51,08,"  without  date  or  further  specification  of  the  materials  used.  Held, 
after  verdict,  that  the  description  was  sufficiently  certain;  and  that  the  claim 
filed  was  a  sufficient  compliance  with  the  provision*  of  the  act 

Error  to  the  Court  of  Common  Pleas  for  the  City  and  County 
of  Philadelphia. 

In  the  Court  below  a  claim  was  filed  by  James  D.  Shaw, 
under  the  Mechanics9  Lien  law,  on  the  27th  of  May,  1843, 
against  Eliza  Barnes,  for  materials  alleged  to  have  been  ob- 
tained for,  and  delivered  upon  the  credit  of  a  building  descri- 
bed as  follows :  "  All  that  certain  building,  together  with  the 
lot  whereon  the  same  is  erected,  situate  in  the  city  of  Phila- 
delphia, on  the  north  side  of  Lombard  street,  west  of  Ninth 
street,  with  piazza  and  bath-house  attached ;  adjoining  Stephen 

vol.  vi. — 35 
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Sixyth's  lot  on  the  east,  for  materials ;  viz.;  plastering  found  and 
provided  for  the  erection  and  construction  of  said  building  by 
him  the  said  James  D.  Shaw,  employed  in  furnishing  materials 
for  the  said  building  within  six  months  last  past" 

Annexed  to  the  claim  was  the /allowing  bill : 

"  To  James  D*  Shaw,  Dr. 

"  To  plastering  house  on  north  side  of  Lombard 

street  above  Ninth  street,  $51,68." 

Upon  this  claim  a  scire  facias  was  issued.  After  trial  and 
verdict  for  the  plaintiff,  a  motion  in  arrest  of  judgment  was 
made,  which  being  sustained  by  the  Court,  this  writ  of  error 
was  taken.  . 

The  errors  assigned  embraced  substantially  the  reasons  in 
arrest  of  judgment  filed  below,  viz.  that  the  description  filed  did 
not  sufficiently  identify  the  building ;  nor  the  claim  specify  the 
kind  and  amount  of  materials,  nor  the  time  when  they  were 
furnished,  or  when  the  work  was  done. 

Mr.  Markland,  for  plaintiff  in  error,  cited  Springer  v.  Key- 
ser,  6  Wh.  187 ;  12  S.  &  R.  301 ;  Lehman  v.  Thomas,  5  W.& 
S.  263 ;  Driesbach  v.  Keller,  2  Barr  76. 

Mr.  Norms,  contra. 

Burnside  J.,  delivered  the  opinion  of  the  Court.  The  regis- 
try of  a  mechanic's  lien  required  by  the  act  of  1836,  must  con* 
tain  a  specification  of  "  the  locality  of  the  building  and  the  size 
and  number  of  stories  of  the  same ;  or  such  other  matters  of  de- 
scription as  shall  be  sufficient  to  identify  the  same."  The  lien  here 
claimed  is  for  a  specific  sum  against  "  all  that  certain  building 
together  with  the  lot  whereon  the  same  is  erected,  situate  in  the 
city  of  Philadelphia,  on  the  north  side  of  Lombard  street  west 
of  Ninth  street,  with  piazsa  and  bath-house  attached,  adjoining 
Stephen  Smith's  lot  on  the  east"  Was  this  building  described 
with  sufficient  certainty  as  to  both  its  locality  and  structure  ? 

The  locality  was  very  certain,  "  on  the  north  side  of  Lom- 
bard street  west  of  Ninth,  adjoining  Stephen  Smith's  lot  on  the 
east"  Stephen  Smith's  lot  fixed  the  boundary  with  precision ; 
it  adjoined  it  on  the  east    As  to  the  locality,  we  think  the  act 
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was  substantially  complied  with.  Then  as  to  the  size  of  the 
building,  the  stories  were  not  given ;  it  is  true,  that  is  one  mode 
of  description  mentioned  in  the  act,  but  the  act  allows  "of 
such  other  matters  of  description  as  shall  be  sufficient  to  iden- 
tify the  same.9'    Is  not  this  house  then  described  and  identi- 

• 

fied  with  reasonable  certainty  1  It  is  on  the  north  side  of  Lom- 
bard street  west  of  Ninth'  street,  with  piazza  and  bath-house, 
and  adjoining  Stephen  Smith's  lot  on  the  east  Convenient 
certainty  is  enough ;  "  on  the  south  side  of  Walnut  street  be- 
tween Eleventh  and  Twelfth  streets,"  is  sufficient,  although 
Quince  Street  intervened,  13  Serg.  &  R.  301 ;  6  Wharton,  187 ; 
5  Rawle,  308.  We  are  all  of  opinion  the  building  is  described 
with  convenient  certainty.  But  it  is  contended  the  lien  is  de- 
fective in  describing  the  materials,  and  when  furnished.  The 
act  of  1836,  (Dunlop,  694)  does  provide,  that  "  the  amount 
or  sum  claimed  to  be  due  and  the  nature  and  kind  of  the  work 
done ;  or  the  kind  and  amount  of  the  materials  furnished,  and 
the  time  when  the  materials  were  furnished,  or  the  work  was 
done,  as  the  case  may  be,  shall  be  filed."— The  claim  is  most 
inartificially  drawn.  A  claim  should  state  when  the  material* 
were  furnished,  3  W.  &  S.  358.  A  lumber  merchant  should  be 
able  to  give  day  and  date  for  every  item,  and  a  mechanic 
to  state  commencement  and  completion  of  the  job,  5  W.  &  S, 
262-&  Every  one  knows  that  plastering  is  almost  universally 
contracted  for  by  the  square  yard,  generally  the  plasterer 
finds  the  materials,  and  that  seems  to  be  this  case. 

The  claim  was  filed  on  the  25th  May,  1 843,  and  wps  «.'  for 
plastering  within  six  months  last  past"  When  we  look  at 
the  sum  claimed  to  be  due,  and  the  nature  and  kind  of  the 
work  done  within  the  six  months  before  claim  filed,  we  think 
it  a  sufficient  compliance  with  the  provisions  of  the  act 
These  claims  are  frequently  filed  by  mechanics  unaccustomed 
to  legal  forms — here  there  was  a  trial  on  the  merits.  As  this 
court  has  settled,  in  Lehman  i>.  Thomas,  that  the  court  may 
strike  from  the  record  an  irregular  mechanic's  claim  or  peti- 
tion or  answer  on  demurrer,  I  will  get  over  technical  objec- 
tions rather  than  disturb  the  merits  of  a  case. 

The  judgment  is  reversed,  and  judgment  on  the  verdict. 
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Court  of  Oyer  and  Terminer,  &c.  Philadelphia,  before  the  Court 

in  Banc. 

(1.)  A  false  allegation  of  property,  of  sacli  nature  a*  to  be  calculated  to  impoae 
upon  the  party  whom  it  is  designed  to  defraud,  is  a  false  pretence  under  the 
statute,  and  is  punishable  as  such,  though  in  its  character  it  amounts  to  little  more 
than  a  naked  lie. 

(2.)  Where  defendant  falsely  represented  that  he  had  a  capital  of  two  thousand 
dollars,  and  by  that  means  obtained  the  property  of  the  prosecutor ;  held,  that  the 
was  within  the  statute. 


This  was  a  habeas  corpus  heard  in  January  term,  1847,  in 
which  the  opinion  of  the  court,  which  contains  the  principal 
facts  involved  in  the  testimony,  was  delivered  by 

Parson*  J.  The  defendant  is  charged  with  having  obtained 
goods  under  false  pretences,  in  violation  of  the  21st  section  of 
the  act  of  the  12th  July,  1842,  entitled  "An  Act  to  abolish 
imprisonment  for  debt." 

When  this  section  of  the  law  first  came  before  our  Court  for 
construction,  it  was  decided,  "  that  the  false  pretences  in  the 
contemplation  of  the  statute,  are  such  as  assert  the  existence  of 
some  fact,  calculated  to  impose  upon  a  man  of  common  and 
ordinary  caution,  which  false  pretence  creates  the  credit  given 
to  the  accused."  Commonwealth  v.  Hutchinson,  2  Law  Jour. 
341.  This  case  was  followed  by  that  of  the  Commonwealth  ». 
Hickey,  3  Law  Jour.  89,  where  the  above  principle  was  re*, 
iterated ;  and  in  the  case  of  the  Commonwealth  v.  McCrossin, 
8  Law  Jour.  219,  in  a  charge  to  the  jury,  the  meaning  of  the 
term  "  false  pretences"  was  fully  explained.  In  it,  we  ruled 
that  it  is  not  every  false  promise  or  statement  made  by  a  man 
with  the  view  of  fraudulently  obtaining  the  property  of  another, 
which  necessarily  makes  the  act  a  false  pretence  within  the 
meaning  of  this  section  of  the  law.  This  construction  of  our 
act  of  Assembly  was  made  in  accordance  with  the  decisions 
of  the  English  courts  on  statutes  similar  to  our  own.  The 
understanding  of  the  term  "  false  pretence,"  seemed  to  have 
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acquired  a  technical  meaning  by  repeated  adjudications  not 
only  as  to  the  common  law  definition,  but  the  use  of  the  words 
when  introduced  into  acts  of  parliament, — and  the  common 
opinion  was  this,  that  the  fraud,  to  constitute  an  indictable 
offence,  must  be  such  an  artful  device,  as  will  impose  upon  a 
man  of  ordinary  caution.  3  Term  Rep.  98. 

This  would  seem  to  be  the  ground  adopted  by  the  English 
judges,  for  in  various  other  cases  it  was  expressly  ruled  that  a 
mere  naked  lie  would  not  make  the  party  uttering  it  liable  to  an 
indictment.  And  such  seems  to  have  been  the  case  of  Rex  t>. 
Reed,  7  C.  &  P.  848,  where  amotion  was  made  in  arrest  of  judg- 
ment on  the  ground  that  all  the  false  pretences  mentioned  in 
the  indictment  were  no  more  than  mere  false  affirmations,  and 
the  Court  held  the  conviction  wrong.  So  likewise,  in  the'  case 
of  Regina  v.  Tully,  0  C.  &  P.  227,  where  the  indictment 
charged  that  he  the  said  Tully  did  falsely  pretend  to  one  J.  L. 
that  he,  Tully,  was  sent  by  W.  P.  for  an  order  to  go  to  Bracey's 
a  shoe  factor,  for  a  pair  of  shoes,  by  means  of  which  false  pre- 
tence he,  the  said  Tully,  did  unlawfully  obtain  from  Bracey  a 
pair  of  shoes,  with  intent  to  cheat  and  defraud  the  said  J.  L. 
of  the  price  and  value  of  the  shoes,  &c.  It  was  ruled  by 
Gurney  B.  that  the  indictment  did  not  charge  an  offence 
against  the  statutes  of  7  &  8  Geo.  4,  c.  29,  s.  53.    , 

In  the  case  of  Regina  «.  Henderson,  1  Carr  &  Mars.  328, 
decided  in  1841,  there  are  some  remarks  made  which  would 
give  a  more  extended  construction  to  the  law,  yet  none  of  the 
previous  decisions  are  overruled.  In  the  case  of  The  Queen 
a.  Wickham,  10  Adol.  &  Ellis,  34,  determined  in  1839,  the 
question  as  to  what  false  pretence  was  an  offence  within  the 
statute,  was  much  discussed  by  counsel,  and  a  number  of  re- 
marks made  by  the  judges  during  the  argument,  which  would 
seem  to  indicate  that  a  different  view  w$s  then  taken  of  the 
law  from  what  was  ruled  in  some  of  the  previous  cases ;  yet 
Lord  Denman  in  his  opinion  remarks,  "  We  do  not  mean  to 
throw  any  doubt  on  the  late  decisions,  and  there  is  much  of 
the  argument  for  the  defendant  below  in  which  we  do  not  con? 
cur.'9  The  case  was  determined  upon  the  insufficiency  of  an 
averment  in  the  indictment 
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either  of  the  English  statutes."  Now  although  I  do  not  under- 
stand the  Supreme  Court  to  decide  that  a  mere  naked  lie, 
which  enables  a  man  to  obtain  a  credit  would  in  all  instances 
subject  the  party  to  an  indictment,  yet  when  this  decision  was 
made  it  is  manifest  the  views  of  that  court  were  as  extended 
as  those  of  the  courts  of  Great  Britain  are  now ;  and  we  have 
a  right  to  infer  they  would  give  quite  as  liberal  a  construction 
of  our  law,  as  has  been  given  to  the  English  statutes.  Let  us 
then  apply  the  rule  to  the  facts  of  the  case  now  before  us. 

It  appears  that  Poulson  the  defendant,  and  one  Robbins/were 
partners  in  the  retail  business  in  this  city.  In  September  they 
dissolved,  and  on  an  examination  of  their  affairs  they  were 
insolvent,  and  unable  to  pay  but  sixty  cents  on  the  dollar. 
Poulson  then  took  the  store  and  started  business  by  himself. 
After  having  commenced  trade  he  went  to  the  prosecutors  and 
desired  to  purchase  some  goods  on  credit,  saying  that  the 
partnership  was  dissolved ;  that  when  engaged  with  his  part- 
ner the  firm  had  made  money,  and  that  he  began  business 
by  himself  on  a  capital  of  two  thousand  dollars  which  he  had 
put  in  the  store,  and  that  he  was  doing  a  good  business.  On 
the  faith  of  this  statement,  that  he  had  a  clear  capital  of  two 
thousand  dollars,  with  the  other  facts,  the  prosecutors  swear 
that  they  entrusted  him  to  the  amount  of  three  or  four  hundred 
dollars. 

If  this  statement  is  false,  and  was  made  with  an  intention  to 
cheat  and  defraud  the  prosecutors,  and  the  credit  was  given 
thereon,  it  is  an  offence  within  the  meaning  of  the  21st  section  of 
the  act  of  1942. 

This  case  is  a  much  stronger  one  than  that  which  has  been 
cited,  so  recently  decided  in  England,  and.  would  be  clearly 
embraced  within  what  is  laid  down  as  the  rule  by  the  Chief 
Justice  in  the  case  of  the  Commonwealth  t>.  Burdick,  above  re- 
ferred to.  For  he  there  observes,  "  It  is  certain  that  a  fraudu- 
lent misrepresentation  of  the  party's  means  and  resources  is 
within  the  English  statutes,  and  a  portion  within  our  own." 
True  it  is,  the  Court  do  not  say  what  should  be  the  character 
of  those  misrepresentations  which  induce  the  credit,  in  regard 
to  their  probabilities  of  imposition  upon  the  vendor ;  these  are 


► 


district  ooost  or  pa.  377 

facts  of  which  the  jury  mast  judge ;  but,  I  think  it  is  fair  to  in- 
fer that  the  principles  which  seem  to  have  governed  the  English 
courts  would  be  adopted  by  the  court  of  last  resort  in  Pennsyl- 
vania. 

Conceiving  the  principles  above  stated  to  be  the  law,  I  feel 
bound  to  apply  them  in  the  present  case,  although  this  Court 
have  heretofore  acted  upon  a  much  more  humane  construction 
of  the  statute  under  consideration. 

The  defendant  must  therefore  be  remanded,  or  find  bail  for 
his  appearance  to  answer  the  charge. 

Not*.  In  order  more  fully  to  illustrate  the  application  of  the  came  of  Regina  v. 
Hamilton,  relied  upon  by  the  learned  judge  in  hi*  opinion,  to  indictments  under  the 
act  of  1842,  we  11103001  the  correspondent  sections  of  our  act,  and  that  of  7  A  8 
Geo.  IV.,  c  29.    The  21st  section  of  the  act  of  1842  is  as  follows : 

"  Every  person,  who,  with  intent  to  cheat  or  defraud  another,  shall  designedly, 
by  colour  of  any  false  token  or  writing,  or  by  any  false  pretence  whatsoever,  obtain 
from  any  person  any  money,  personal  property,  or  other  valuable  things,  upon  con- 
viction thereof,  shall  be  imprisoned  in  the  penitentiary,  or  in  the  county  jail,  at  the 
discretion  of  the  court  before  whom  he  shall  be  tried,  not  exceeding  one  year, 
or  by  fine  not  exceeding  three  times  the  value  of  the  money  or  property  or  other 
dungs  so  obtained,  or  by  both  such  fine  and  imprisonment"-— i'ampAief  Lotos, 
1842,  p.  345. 

The  63rd  section  of  7  A  8  Geo.  IV.,  c  29,  is  as  follows  : 

"That  if  any  person  shall  by  any  false  pretence  obtain  from  any  other  person  any 
chattels,  money  or  valuable  security,  with  intent  to  cheat  or  defraud  any  person  of 
the  same,  such  person  shall  be  guilty  of  misdemeanor  and  punished  as  therein  re- 
quired; provided  always  that  if  upon  the  trial  of  any  person  indicted  for  such  mis- 
demeanor, it  shall  be  proved  that  he  obtained  the  property  in  question  in  any  such 
manner  as  to  amount  in  law  to  larceny,  he  shall  not  by  reason  thereof  be  entitled  to 
be  acquitted  of  such  misdemeanor,  and  no  such  indictment  shall  be  removable  by 
certiorari,  and  no  person  tried  for  such  misdemeanor  shall  be  liable  to  be  after- 
wards prosecuted  for  larceny  on  the  same  facts." 


LOWRY  v.  CANAL  BOAT  E.  BENJAMIN. 

Eastern  District  of  Pennsylvania,  in  Admiralty* 

The  District  Court  has  admiralty  jurisdiction  to  enforce  a  contract  of  affreight- 
ment by  a  proceeding  in  rem, 

Kaicb  J.  The  facts,  as  admitted,  are  these.  The  E.  Benja- 
min, a  licensed  boat  or  vessel,  of  86  tons  burthen,  having  a 
mast  and  sails,  is  customarily  employed  in  navigation  from 
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Pottsville,  on  the  Schuylkill  river  many  miles  above  tidewater, 
vvk  the  canal  and  locks  of  the  Schuylkill  Navigation  Company, 
to  tidewater  at  Philadelphia,  and  thence  by  the  tidewater  of 
the  Delaware  and  Raritan  canal,  through  it,  and  from  its 
eastern  debouche  by  the  tidewaters  of  New  York  bay  to  the 

city  of  New  York. 

.  On  the  15th  of  last  month,  she  received  at  Bound  Brook,  on 
the  Raritan  river,  a  cargo  of  hay  to  be  transported  to  Phila- 
delphia, under  a  contract  made  between  the  libellant  as  shipper, 
and  Gibbons  who  appeared  as  master.  The  hay  having  been 
injured  during  the  voyage,  this  proceeding  in  rem  was  institu- 
ted by  the  libellant  to  recover  his  damages. 

The  questions  presented  by  the  record,  and  argued  by  the 
proctors  of  the  parties,  are  two  in  number : 

1.  Has  the  District  Court  of  the  United  States  sitting  as  a 
court  of  admiralty,  jurisdiction  in  cases  of  maritime  affreight- 
ment. 

2.  Was  the  contract  in  this  case  one  of  that  character  ? 
I  have  no  doubt  on  either  point. 

1.  The  Act  of  Congress  of  24th  September,  1789,  gives  ori- 
ginal cognizance  to  the  District  Court  of  "  all  civjl  causes  of  ad- 
miralty and  maritime  jurisdiction;"  and  I  cannot  so  understand 
this  impression  as  to  exclude  from  its  import  any  case  in  which 
redress  is  sought  by  proceedings  in  rem  on  a  contract  "  re- 
lating to  the  navigation,  business,  or  commerce  of  the  sea." 
In  saying  this,  I  do  not  mean  to  enter  upon  the  question,  which 
in  Delovio  v.  Boit,  2  Gall,  308,  and  in  Ramsey  v.  Allegre,  12 
Wheat  611,  divided  two  of  the  most  eminent  jurists  of  this 
country ;  because  I  do  not  see  in  the  report  of  Judge  Johnston's 
opinion  (12  Wh.  ut  supr.)  that  he  doabted  the  jurisdiction  of 
this  court,  in  a  case  of  maritime  contract,  where  the  proceed- 
ing against  the  person  was  only  accidental,  and  the  real  re- 
dress sought  was  against  the  vessel.  At  a  fitting  time  I  shall 
not  refuse  to  enter  upon  a  discussion  of  the  general  subject ; 
but  for  the  present  it  is  enough  to  decide,  that  the  contract  of 
maritime  affreightment  may  be  enforced  in  this  court  by  pro- 
ceedings in  rem. 

2.  Was  this  a  contract  of  maritime  affreightment  ? 
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It  has  all  the  characteristics  of  such  a  contract  It  was 
entered  into  at  a  place  within  the  admiralty  jurisdiction,  the 
Raritan,  at  the  point  indicated,  being  within  the  ebb  and  flow  of 
the  tide ;  it  was  to  be  executed  in  part  on  the  tidewaters  of  two 
considerable  rivers,  the  Raritan  and  the  Delaware,  and  the 
terminus  was  the  port  of  Philadelphia.  It  regarded  the  trans- 
portation of  merchandise,  on  board  a  vessel  navigating  from 
one  revenue  district  of  the  United  States  to  another.  It  was,  in 
a  word,  the  contract  of  affreightment,  which,  by  the  maritime 
law,  as  universally  understood,  operates  as  a  hypothecation  of 
the  vessel  in  favour  of  the  shipper  of  the  goods,  and  gives  him 
a  preference  for  the  amount  of  damages  his  goods  may  sustain, 
over  a  general  creditor  of  the  owner.  The  Rebecca,  1 
Ware,  188. 

I  do  not  distinguish  this  case  in  any  respect  from  that 
of  the  schooner  Lexington,  in  the  Eastern  District  of  New 
York,  (reported  in  2  N.  Y.  Legal  Observer,  3,)  nor  from  that 
of  the  Ninetta,  decided  by  my  immediate  predecessor  in  this 
court  in  1843,  (and  reported  in  5  Pennsylvania  Law  Journal, 
83.)  They  cover  the  entire  case,  and  I  will  not  weaken  the 
argument  in  them  by  repeating  it. 

I  may  add,  as  the  point  was  alluded  to  in  the  argument, 
though  not  pressed,  that  the  ordinary  occupation  of  the  vessel 
cannot  affect  her  liabilities  for  the  particular  voyage.  The 
canal-boat,  like  the  steamer,  does  not  become  a  subject  of 
maritime  regulation  by  merely  descending  from  a  canal  or  a 
liver  to  its  outlet  upon  the  tide.  But  though  such  has  been 
her  general  voyage,  when  she  passes  out  upon  the  high  seas, 
and  becomes  by  the  very  act  amenable  at  once  to  the  juris- 
diction of  the  admiralty.  The  exception  to  the  jurisdiction  of 
this  court  is  overruled ;  and  the  party  intervening  has  liberty 
to  answer  upon  the  merits  before  the  24th  day  of  the  present 
month ;  otherwise  the  decree  of  condemnation  to  be  entered 
fro  confesso.* 

For  the  libellant,  Mr.  Griscom. 

For  the  claimant,  Mr.  Blythe,  and  Mr.  Harris. 


nine  point  hat  tinee  been  ruled  by  Judge  Bitts  in  New  York. 
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N.  GRAHAM  0.  WM.  EICHBAUM. 

Supreme  Court  of  Pennsylvania,  for  the  Western  District  at 
Pittsburgh,  September  Term,  1844.  Error  to  the  Court  of 
Common  Pleas  of  Fayette  County. 

On  die  trial  of  an  issue  on  a  plea  in  abatement  by  N.  sued  alone,  on  a  note 
signed  "  N.  &  W.,"  for  the  non-joinder  of  W.;  the  said  W.  is  not  a  competent 
witness  for  N,  although  released  by  him  from  all  costs  or  damages  growing  out  of 
the  suit. 

The  narr.  set  forth  that  the  defendant,  N.  Graham,  made 
said  note,  "  by  the  name  of  N.  &  W.  Graham." 

The  defendant  pleaded  in  abatement  the  non-joinder  of  W. 
Graham.  The  plaintiff  replied  that  defendant  was  solely  liable. 
Issue,  <fec. 

On  the  trial,  the  plaintiff  proved  the  execution  of  the  note  by 
the  defendant,  and  its  endorsement  to  the  plaintiff  He  also 
proved  the  publication  by  the  defendant,  in  a  newspaper,  of  a 
notice  stating  that  at  the  time  of  giving  said  note,  there  was  no 
such  firm  in  existence  as  N.  &  W.  Graham. 

The  defendant  offered  the  said  W.  Graham  as  a  witness ; 
who  was  objected  to  by  the  plaintiff  as  interested,  because, 
upon  a  judgment  in  this  case,  if  it  is  a  partnership  debt,  the 
partnership  goods  might  be  seized.  The  defendant  then  ex- 
ecuted a  release  to  the  witness  "  from  all  liability  for  costs  or 
damages  growing  out  of  this  suit,  and  again  offered  him  as  a 
witness.  The  plaintiff  still  objected  to  him  as  incompetent. 
The  Court  sustained  the  objection — excluded  the  witness,  and, 
at  defendant's  request,  sealed  a  Bill  of  Exceptions. 

The  only  error  assigned  was,  the  rejection  of  W.  Graham 
as  a  witness. 

Mr.  Patterson,  for  plaintiff  in  error,  cited  1  Stark.  Ev. 
Part  4,  p.  4,  1084 ;  2  Stark.  Ev.  414,  3d  Am.  ed. ;  4  Maull 
&  Selwyn,  475 ;  4  Taunt  752 ;  3  Cowen,  84. 
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Mr.  Vnoe,  contra,  referred  to  Henderson  v.  Taylor,  et  aL, 
17  S.  &  IL,  453,  456;  Black  v.  Marvin,  2  Penn.  Rep.,  188  ; 
McCoy  t>.  Lightner,  2  W.  347,  351 ;  Carter  v.  Connel,  et  aL, 
1  Wh.  392,  398. 

Judgment  affirmed.* 


COMMONWEALTH  *  FREDERICK  FOERING  AND  BENJAMIN 

WILLIAMS. 

Supreme  Court  of  Pennsylvania,  November  Sess.  1822. 

(1.)  A  conspiracy  between  A.  and  the  book-keeper  of  a  bank  by  which  A.  was 
to  draw  checks  on  the  bank,  and  the  book-keeper  was  to  arrange  the  entries  in  the 
bank  so  aa  to  make  it  appear  that  A.  was  a  creditor  of  the  bank  to  the  amount  of 
the  checks,  is  indictable  at  common  law. 

(S.)  An  indictment  is  sufficient  which  simply  avers  that  the  defendants  did  con- 
cptre  together  to  cheat  and  defraud  a  certain  bank  of  its  moneys,  dec,  and  then  pro- 
ceeds specially  to  set  forth  the  overt  acts. 

This  was  a  motion  in  arrest  of  judgment,  the  defendant 
having  been  convicted  on  April  30th,  1820. 

The  indictment  in  the  first  count  averred  that  the  defendants, 
"  falsely,  unlawfully  and  wickedly  did  conspire,  combine,  con- 
federate and  agree  together  to  defraud  the  Bank  of  the  North- 
ern Liberties  of  its  moneys,  &c,  and  that  in  pursuance  of,  and 
according  to  the  said  conspiracy,  combination,  confederacy 
and  agreement  between  them,  the  said  defendants  as  aforesaid 
did  wickedly  devise  and  agree  together  that  the  said  Frederick 
Foering  would  and  should  from  time  to  time  draw  cer- 
tain checks  upon  the  said  bank,  without  having  any  funds 
or  moneys  therein  and  that  the  said  Benjamin  Williams  then 
and  there  being  the  book-keeper  of  the  said  bank,  and  having 
as  such,  the  care  and  custody  of  the  ledger  of  the  said  bank, 
would  falsely  and  deceitfully  so  arrange  the  entries'  in  the  said 
ledger,  as  to  cause  it  to  appear  that  the  said  Frederick  Foering 

*  This  case  was  decided  in  Pittsburgh,  in  1844,  bat  was  omitted  in  the  reports. 
The  point  is  sustained  in  1  Greenleaf 'a  Evidence,  §  396,  and  cases  cited. 
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was  a  creditor  of  the  said  bank,  and  had  a  balance  of  moneys 
therein,  and  the  said  Frederick  Foering  in  pursuance  of,  and 
according  to  the  said  conspiracy,  combination,  confederacy 
and  agreement  between  them  the  said  Frederick  Foering  and 
Benjamin  Williams,  had  as  aforesaid,  did  draw  a  check  on  the 
said  bank  for  the  sum  of  300  dollars,"  The  count  then  proceed- 
ed specially  to  aver  the  drawing  of  divers  other  checks,  at  divers 
times,  and  then  proceeded,  "  and  the  said  Frederick  Foering, 
at  divers  other  times,  did  draw  divers  other  checks  on  the  said 
bank,  and  did  cause  and  procure  the  same  to  be  presented  to 
the  said  bank  for  payment,  and  the  same  were  respectively 
paid,  he,  the  said  Frederick  Foering,  well  knowing  that  at  such 
times  respectively,  he,  the  said  Frederick  Foering,  had  no 
adequate  balance  of  irioneys  to  meet  the  same,  and  that  he  was 
toot  a  creditor  of  the  said  bank.    And  the  said  Benjamin 
Williams,  in  pursuance  of  and  according  to  the  said  conspiracy, 
combination,  confederacy  and  agreement  between  them  the 
said  defendants  had  as  aforesaid,  did  falsely  and  fraudulently 
omit  to  post  divers  of  the  aforesaid  checks,  and  did  falsely 
add  up  the  amount  of  such  the  aforesaid  checks  as  were 
posted  in  the  aforesaid  ledger  of  the  said  bank,  and  did  there- 
by give  to  the  account  of  the  said  Frederick  Foering,  an  ap- 
pearance of  having  a  balance  of  moneys  to  his  the  said  Freder- 
ick Foering's  credit,  he  the  said  Benjamin  Williams  well 
knowing,  that  the  said  Frederick  Foering  had  not  at  such 
times  a  balance  of  moneys  in  the  said  bank,  and  did  then  and 
there  retain  in  his  own  possession  the  said  checks,  and  did 
fraudulently,  deceitfully  and  knowingly  omit  to  charge  the 
said  Frederick  Foering  with  the  same,  whereby  the  said  bank 
was  then  and  there  defrauded  of  a  large  sum  of  money,  to  wit, 
of  the  sum  of  9180,000,  to  the  great  damage  of  the  said  bank, 
&c."    The  second  count  was  substantially  the  same. 

Jt  was  urged,  on  behalf  of  the  motion  for  arrest  of  judgment, 
first,  that  the  offence  specified  was  not  indictable  at  common 
law,  and  secondly,  that  the  conspiracy  was  not  set  forth  with 
sufficient  accuracy.  The  motion,  however,  was  overruled  by 
the  court  in  banc,  and  judgment  entered  on  the  verdict. 
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h  the  Supreme  Court  for  the  Eastern  District  of  Pennsylvania, 

March,  1827. 

A  count  for  a  common  law  misdemeanor  may  be  joined  with  a  count  lor  a 
statutory  misdemeanor,  and  on  a  verdict  of  guilty  on  each,  the  court  will  impose,  if 
it  think  proper,  a  separate  sentence  on  each. 

This  was  a  case  removed  from  the  Mayor's  court  to  the 
Supreme  Court,  by  a  special  allocatur. 

The  indictment,  which  was  drawn  under  the  act  of  2  April, 
1811,  §  27,  presented  in  the  first  count,  that  the  defendant "  un- 
lawfully did  sell  and  expose  to  sale,  and  cause  to  be  sold  and 
exposed  to  sale,  a  lottery  ticket  in  a  lottery  not  authorized  by  the 
laws  of  the  commonwealth,  which  said  ticket  was  in  the 
words  and  figures  following,  that  is  to  say ;  (setting  forth  the 
ticket)  contrary,'9  <fcc.  The  second  count  averred  that  the 
defendant,  "together  with  divers  other  evil  disposed  per- 
sons, to  the  jurors  aforesaid  as  yet  unknown,  did  unlaw* 
fully  and  wickedly  conspire,  combine,  confederate  and  agree 
together,  unlawfully  and  wickedly  contriving  and  intend- 
ing to  acquire  unjust  and  illegal  lucre  to  themselves,  to 
sell  and  expose  to  sale,  and  caused  and  procured  to  be  sold 
and  exposed  to  sale,  a  lottery  ticket  and  tickets  in  a  lottery 
not  authorized  by  the  laws  of  this  commonwealth,  to  the  evil 
example,"  &c.  The  defendant  being  convicted  on  each  count, 
a  motion  in  arrest  of  judgment  was  filed  on  account  of  the 
alleged  misjoinder  of  counts,  and  the  irregularity  in  setting  out 
the  offence. 

Mr.  J.  R.  Iwgersoll,  for  the  motion ;  Mr.  Pettit,  and  Mr.  J. 
C.  Biddle,  contra. 

The  Court  held  that  the  counts    sufficiently  set  forth  the 
offence,  and  that  there  was  no  misjoinder,  and  sentenced  the  de- 
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fendant  to  a  fine  of  9200,  to  the  Union  Canal  Company, 
being  the  statutory  punishment  on  the  first  count,  and  to  a  fine 
at  common  law  on  the  second. 


8HARPLESS  9.  SCHNEBLY. 

In  the  Court  of  Common  Pleas  of  Philadelphia  County. 

Under  the  Act  of  Assembly  of  April  14th,  1846,  riving  to  the  Court  of  Common 
Pleas  of  Philadelphia  County,  the  power  to  enter  judgment  by  default  for  want 
of  an  affidavit  of  defence,  the  affidavit  of  defence  must  be  filed  in  the  office  of  the 
Court,  before  the  third  Saturday  following  the  first  Monday  of  the  month  or  term. 
If  filed  on  that  day  it  is  too  late. 

The  facts  of  this  case  were  as  follows :  A  copy  of  a  written 
lease  was  filed  during  the  first  week  of  December  term.  On 
the  third  Saturday  following  the  first  Monday,  judgment  wa* 
entered  for  want  of  an  affidavit  of  defence.  On  the  same  day 
an  affidavit  of  defence  was  filed. 

Per  Curiam.  Under  the  act  of  April  14th,  1846,  giving  to 
the  Court  of  Common  Pleas  this  power,  the  affidavit  was  filed 
too  late,  as  the  act  makes  it  obligatory  upon  the  defendant  to 
file  his  affidavit  of  defence  before  the  third  Saturday  of  the 
month ;  it  is  therefore  ordered  that  the  affidavit  of  defence  be 
stricken  from  the  record,  and  that  the  judgment  stand. 

Mr.  H.  C.  Towwsend,  for  plaintiff. 

Mr.  Harris,  for  defendant 


FERMANAGH  TOWNSHIP  v.  WALKER  TOWN8HIP. 

In  the  Quarter  Sessions  for  Juniata  County. 

(1.)  If  the  father  of  a  pauper  has  no  legal  settlement  when  the  pauper  was  born, 
and  acquired  none  subsequently,  the  township  in  which  the  pauper  was  born  is 
liable  for  his  expenses  for  sickness,  &c,  during  his  minority. 

(2.)  The  feet  of  the  minor's  having  been  seen  for  sometime  previous  to  his  sick- 
ness about  a  township,  does  not  give  him  a  residence  therein,  under  the  act  of  1836, 
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unless  it  can  be  shown  that  he  has  been  employed  in  the  manner  prescribed  in 
that  act 

(3.)  Absenting  himself  by  the  minor  from  the  parental  roof,  and  wandering 
about  the  country,  deprives  him  of  none  of  the  advantage*  growing  out  of  the  re- 
lation between  parent  and  child. 

(4.)  Should  the  father  subsequently  become  entitled  to  a  settlement,  under  the 
Act  of  1836,  the  minor  not  having  acquired  that  privilege  for  himself  elsewhere, 
the  township  in  which  the  father  has  acquired  a  residence  is  responsible  for  the  ex* 
penses  incurred  by  the  last  sickness  and  funeral  of  the  son. 

The  opinion  of  the  Court  was  delivered  by 

Hepburn,  President.  David  Showers,  the  pauper  who  died 
in  Mifflintown  on  the  27th  February,  1845,  was  the  son  of 
Frederick  Showers,  who  lived,  when  David  was  born,  in 
McAlisterstown,  Fayette  township*  Frederick  Showers  sub- 
sequently removed  to  Walker  township,  and  has  resided  there 
for  the  last  eight  years.  When  he  went  there,  he  rented  a 
property  for  twenty  dollars  a  year,  paid  his  rent  for  several 
years ;  and  for  any  thing  we  know,  continues  to  do  so  still, 
though  he  is  poor,  and  unable  to  contribute  any  portion  of  the 
expenses  incurred  for  his  son.  The  pauper  became  of  age 
on  the  17th  February  1845,  and  for  the  last  three  years  pre- 
ceding his  death  has  not  had  his  home  in  his  father's  family; 
though  when  he  first  took  sick  he  went  there,  stayed  several 
days,  and  returned  to  Mifflintown,  where  he  died  shortly  after* 

From  the  evidence,  which  is  very  unsatisfactory,  it  would  seem 
he  had  been  about  Mifflintown  during  the  time  he  was  absent 
from  bis  father's  family,  had  boated  sometime  for  the  Messrs. 
Gallaghers,  but  it  does  not  appear  how  long  he  was  engaged 
in  any  one  place,  what  he  was  doing  for  any  length  of  time, 
or  with  whom  he  lived,  until  he  made  an  agreement  with 
Daniel  Hartman  on  the  25th  July,  1844,  to  work  with  him  at 
the  shoemaking  business  for  one  year,  at  93.33  a  month, 
if  Hartman  could  give  him  work.  He  continued  to  live  with 
Hartman  under  this  contract  until  he  took  sick  and  died,  on  the 
27th  February,  J  845.  Two  justices  placed  him  under  the  care 
of  the  overseers  of  the  poor  of  Fermanagh  township,  who  pro* 
vided  for  him ;  and  the  expenses  thus  incurred,  are  now  soaght 
to  be  recovered  from  Walker  township,  which  is  said  to  be  the 
place  of  his  last  legal  settlement. 

vol.  vi. — 37 
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There  are  three  modes  in  which  a  person  may  be  entitled  to 
a  settlement. 

By  birth,  acquisition,  and  that  derived  from  the  settlement 
of  a  parent,  called  derivation.  "A  legitimate  child,"  says 
Lord  Raymond,  2nd  vol.  1832,  "  obtains  a  settlement  by  birth 
in  the  place  in  which  it  is  born ;  if  its  parents  have  no  settle- 
ment.1' By  acquisition,  it  is  acquired  in  the  mode  prescribed 
by  the  9th  section  of  the  act  of  13th  June,  1836,  "  relating  to 
the  support  and  employment  of  the  poor."  And  derivative,  by 
following  the  settlement  of  the  parent,  3  W.  &  S.  546-9 ;  "A 
son  shall  follow  the  settlement  of  his  father,  unless  emancipa- 
ted." Rex  v.  Halifax,  Burt  Set.  cases,  606 ;  1  Strange  Rep. 
438.  In  the  case  before  us,  if  the  father  had  no  legal  settle- 
ment when  this  son  was  born  in  Fayette,  and  has  not  acquired 
a  legal  one  since,  that  township,  being  the  one  in  which  the 
pauper  was  born,  would  be  liable  for  these  expenses.  In  con- 
templation of  law,  there  is,  and  must  be,  a  place  liable  for  the 
support  of  every  pauper ;  and  until  a  person  acquires  a  settle- 
ment in  the  manner  directed  by  law,  that  by  birth,  or  derived 
from  his  father,  if  he  afterwards  acquires  one,  continues,  and 
may  be  resorted  to  for  support,  or  remuneration,  as  in  this  case, 
whenever  the  necessities  of  the  pauper  require  it,  Rex  v. 
Bugan,  Burr.  Set  Cases,  270 ;  ibid.  Lib.  Rex  v.  Walpole,  638 ; 
ibid.  Rex  v.  Halifax,  606 ;  and  1  Strange,  438.  Did  the  son 
acquire  a  settlement  ?  All  that  he  did,  of  which  we  have  any 
evidence,  though  assented  to  by  his  father,  did  not  give  him 
one.  He  was  about  Mifflintown,  or  on  the  canal,  but  how 
long,  or  where,  or  with  whom,  we  are  not  informed.  If  he 
had  served  his  year  with  Hartman,  that,  under  the  act  of  1836, 
would  have  entitled  him  to  a  settlement  in  Mifflintown ;  but  he 
did  not,  and  died  a  few  days  after  attaining  his  majority.  The 
rovings  of  a  minor  from  place  to  place,  as  his  own  inclination 
suggests,  without  the  control,  and  beyond  the  reach  of  his  pa- 
rents, neither  gives  to  him,  or  takes  from  him  any  legal  right 
And  although  the  parent  may  for  a  sufficient  consideration  re- 
lease him  from  all  claim  to  his  future  services,  and  permit  him 
to  contract  for  himself,  and  go  where  he  pleased,  as  was  done 
in  Adams  v.  Oaks,  20  Johnson  Repts.  283-5 ;  it  would  be  in- 
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effectual  to  deprive  him  of  a  derivative  settlement,  identified 
with  that  of  his  father,  if  the  son  had  not  acquired  another ;  for 
as  the  Court  say,  "  the  lafr  determines  the  relation  between  a 
father  and  his  infant  children,  which  it  is  not  in  their  power  to 
change/9  The  pauper  not  having  acquired  a  settlement,  did 
his  father  acquire  one  in  Walker  township  which  could  be 
communicated  to  the  son  T  The  proof  is,  that  for  eight  years 
Frederick  Showers,  the  father,  lived  in  Walker  township,  and 
that  he  still  lives  there ;  that  he  rented  a  house,  with  some  ad- 
ditional privileges,  from  Buckwater,  more  than  eight  years  ago 
for  which  he  paid  twenty  dollars  a  year  fojp  two  years ;  that 
he  then  rented  from  Rodgers  at  the  same  rent,  which  he  also 
paid  for  three  years.  This  residence,  at  the  rent  stipulated, 
once  paid,  unquestionably  entitles  the  father  to  a  settlement  in 
Walker  township,  under  the  provisions  of  the  act  of  1886. 
The  settlement  thus  acquired  by  the  parent,  we  have  seen  the 
law  communicates  to  his  son,  and  entitles  him  to  claim  it, 
though  at  the  time  of  his  death  he  may  have  ceased  to  be  a 
member  of  his  father's  family.  The  amount  claimed  by  Fer- 
managh township  is  not,  as  I  understand,  objected  to ;  if  Walker 
is  liable,  and  being  of  opinion  that  it  is,  we  order  and  decree 
that  the  overseers  of  the  poor  of  Walker  township  do  pay  to 
the  overseers  of  the  poor  of  Fermanagh  township,  the  sum  of 
$49.04,  being  the  amount  expended  by  Fermanagh  township 
for  the  relief  and  burial  of  David  Showers,  a  pauper  chargeable 
to  Walker  township,  and  also  to  pay  the  costs  of  this  pro- 
ceeding. 


COMMONWEALTH,  ix  bil.  DOUGHERTY  v.  BIDDLE. 

Supreme  Court  of  Pennsylvania,  December  Term,  1846. 

(U  The  enlistment  of  a  minor  into  the  army  of  the  United  State*,  under  the 
act  of  1847,  (Ten  Regiment  bill,)  without  the  consent  of  his  parent  or  guardian,  is 
UegaL 

(2.)  The  8upreme  Court  granted  a  habeas  corpus,  at  the  instance  of  the  parent, 
«nd  discharged  the  minor,  though  the  same  matter  had  been  fully  heard  before  a 
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judge  of  the  Court  of  Common  Pleas,  and  the  discharge  refined  with  the  content 
of  the  minor. 

(3.)  Tiie  Court  in  inch  caee  ha*  no  authority  to  compel  a  return  of  the  bounty 
or  clothing  received  from  the  United  States.       .     • 


This  was  a  habeas  corpus  directed  to  Captain  Biddle,  com- 
manding him  to  bring  up  the  body  of  one  Dougherty,  which 
writ  was  issued  at  the  instance  of  his  father.  A  return  was 
made  by  Biddle,  as  captain  in  the  United  States  army,  stating 
that  on  the  10th  of  March,  a  writ  of  habeas  corpus,  issued  out 
of  the  C.  P.,  and  that  said  Dougherty  was  before  said 
Court,  and  being  of  years  of  discretion,  and  declaring  in  open 
court  that  he  desired  to  remain  with  respondent  as  a  soldier  in 
the  service  of  the  United  States,  the  said  Court,  after  a  full 
investigation,  remanded  him,  &c,  and  that  nothing  has  since 
occurred  to  alter  the  circumstances  of  the  case. 

Mr.  O'Neill,  for  the  relator.  We  deny  the  last  part  of  the 
return.  The  Court  discharged  him  in  the  first  instance,  then 
remanded  him,  and  this  writ  was  taken  to  test  the  right  of  the 
subsequent  holding. 

[Per  Curiam.  You  cannot  inquire  into  the  truth  of  the  re- 
turn, but  are  put  to  your  action  for  a  false  return.] 

Mr.  Pettit,  for  the  United  States.  The  case  has  been  once 
solemnly  decided  by  a  court  of  competent  jurisdiction,  and  the 
question  is,  will  this  Court  entertain  this  second  application  ? 
A  full  examination  was  made,  and  the  order  was  "  That  the 
said  D.  being  brought  up,  and  stating  in  open  court,  after  a 
full  hearing,  and  being  informed  of  his  rights,  he  elected  and ' 
chose  to  remain  in  the  custody  of  the  respondent,  (Captain 
Biddle)  under  his  enlistment ;  therefore,  under  the  facts  dis- 
closed, the  Court  refuse  to  discharge  him." 

[Gibson,  Ch.  J.  It  is  in  the  discretion  of  this  Court  to  do  it. 
It  was  done  in  a  case  in  which  I  was  concerned  when  at  the 
bar, — the  Court  had  no  hesitation.] 

Will  you  use  the  discretion  under  the  circumstances  ? 

[Per  Curiam.  If  we  see  the  Court  has  decided  erroneously.] 

The  New  York  cases  consider  it  res  judicata. 
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[Pun  Curiam.  The  rule  has  been  settled  differently  in  this 
state.   There  is  a  case  in  Binney's  Reports  to  that  effect.] 

The  cases  are  so ;  but  in  no  instance  reported  has  a  dis- 
charge been  granted. 

[Gibson,  Ch.  J.  Proceed  on  the  original  grounds;  let  us 
have  the  proofs.] 

The  father  of  the  boy  was  then  called,  and  proved  that  his 
son  was  19  years  old  in  December  last, — was  at  school  at  the 
time  he  enlisted, — was  not  learning  a  trade,  but  worked  in  the 
summer  at  the  brick  yards, — that  he  never  assented  to  the  en- 
listment 

The  Court  refused  to  hear  evidence  of  the  reasons  of  the  de- 
cision of  the  Court  before  which  the  case  was  formerly  heard* 

Mr.  Pettit,  district  attorney,  admitted  there  was  no  authority 
in  the  acts  of  Congress  for  the  enlistment  of  minors  without  the 
consent  of  their  parents,  the  act  of  1814  having  been  repealed, 
and  the  present  act  reviving  the  limitations  contained  in  the  acts 
of  1812,  and  1815,  Pet.  Stat  at  large,  2nd  vol.,  183,  5th  vol. 
225.  He  contended  that  this  was  not  a  case  for  the  interference 
of  the  Court,  as  the  boy  was  of  sufficient  age  to  choo>e  for 
himself,  and  had  deliberately  made  a  choice, — especially  as 
the  parent  had  made  no  provision  for  instructing  him  in  any 
trade. 

Per  Curiam.  We  discharge  the  boy  out  of  the  custody  of 
Captain  Biddle. 

It  being  suggested  that  he  had  received  bounty  and  clothing 
from  the  United  States,  the  Court  said  they  had  no  power  to 
award  a  return  thereof. 


DEAV8  ».  BRIGHTLY. 

In  the  Court  of  Common  Pleas  of  Philadelphia  County. 

A  stakeholder  defendant  is  not  bound  to  appeal  from  the  judgment  of  an  alder* 
man,  but  must  allow  a  party  interested  to  use  his  name  in  an  appeal,  upon  security 
being  given  to  indemnify  him  against  costs. 

This  was  an  action  brought  before  alderman  Mitchell  to  re- 
cover money  had  and  received  by  the  defendant  to  the  use  of 
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the  plaintiff,  under  the  following  circumstances:  By  agree- 
ment between  the  plaintiff,  and  one  L.  Walraven,  the  sum  of 
9105  was  deposited  in  the  hands  of  the  defendant,  to  abide 
the  event  of  a  reference  agreed  upon  to  settle  all  matters  in 
dispute  between  them.  The  referees  made  an  award  in  favouf 
of  the  plaintiff  for  $74.23.  The  counsel  of  L.  Walraven 
having  notified  the  defendant  not  to  pay  the  money  over  to  the 
plaintiff,  this  action  was  brought  to  recover  the  amount  of  the 
award.  The  defendant  notified  L.  Walraven  that  the  action 
had  been  brought,  that  he  had  no  defence,  and  that  she  might 
appear  and  defend  the  action  if  she  thought  proper.  L.  Wal- 
raven appeared  before  the  alderman  and  took  defence,  and  on 
the  12th  of  May,  1843,  judgment  was  entered  in  favour  of  the 
plaintiff.  May  31,  1843,  the  Court  of  Common  Pleas,  on 
motion  of  L.  Walraven's  attorney,  granted  a  rule  to  show 
cause  why  she  should  not  be  allowed  to  appeal,  on  giving 
security. 

Mr.  H.  E.  Wallace,  for  L.  Walraven. 

Mr.  Corfield,  for  plaintiff,  cited  1  Ashmead,  47 ;  Id.  380. 

Mr^  Brightly,  defendant  in  P.  P.  A  stakeholder  is  not  bound 
to  appeal,  4  Rawle,  100. 

Per  Curiam.  If  Mrs.  Walraven  desired  to  appeal,  she  had 
the  right  to  do  so  within  twenty  days  after  the  judgment,  on 
giving  security  to  the  defendant  to  indemnify  him  against  costs. 
A  stakeholder  defendant  is  not  bound  to  appeal,  but  must 
allow  his  name  to  be  used  for  that  purpose  by  a  party  in 
interest,  if  a  reasonable  indemnity  be  given  or  tendered  him 
within  the  period  prescribed  by  law  for  entering  an  appeal ; 
but  this  Mrs.  Walraven  has  not  done,  and  the  rule  must  there- 
fore be  discharged. 


PAULL  ET  TJX.  r.  SIMPSON. 

Sittings  in  Banc  after  Trinity  Term,  June  26. 

Declaration  in  covenant,  charging  the  defendant  as  assignee  of  a  lease,  alleged 
that  all  the  estate  of  the  leasee  then  to  come  and  unexpired  of  and  in  the  demised 
premises,  by  assignment  thereof  then  made,  legally  came  to  and  vested  in  the  de- 
fendant.   It  appeared,  that,  on  the  death  of  the  lessee  intestate,  his  widow  re-' 
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mained  in  possession  for  nine  months,  paid  the  rent,  and  took  possession  of  her 
husband's  effects.  At  the  end  of  that  time,  defendant,  her  son-in-law,  with  her 
concurrence,  went  to  the  agent  of  the  lessor,  and  said  that  he  was  going  to  hold 
under  the  lease  until  the  end  of  the  term :  he  did  accordingly  occupy  the  premises 
and  paid  the  rent  till  the  lease  expired.  No  administration  was  taken  out  to  the 
effects  of  the  lessee.  Held,  first,  that  the  jury  having  negatived  an  assignment  in 
writing,  the  defendant  was  not  chargeable  as  assignee  in  fact :  secondly,  that  an 
assignment  by  act  of  law  would  support  the  allegation  in  the  declaration,  but  that 
the  defendant  was  not  executor  de  son  tort,  and  was  not  chargeable  as  assignee  in 
law.  x 


Covenant  by  the  executrix  of  the  lessor  against  the  assignee 
of  the  lessee  for  non-payment  of  rent,  and  for  breach  of  a 
covenant  to  repair.  The  declaration  was  in  the  usual  form, 
and  alleged,  that,  after  making  the  lease,  and  during  the  term 
thereby  granted,  all  the  estate  &c.,  of  John  Wilkin  (the  lessee) 
then  to  come  and  unexpired  of  and  in  the  demised  premises, 
by  assignment  thereof  then  made,  legally  came  to  and  vested 
in  the  defendant.  Plea :  that  all  the  estate,  &c,  did  not  come 
I  to  or  vest  in  the  defendant,  in  manner  and  form,  &c.    Issue 

thereon.  On  the  trial,  it  appeared  that  the  lease  was  granted 
by  Harwood,  the  lessor,  to  Wilkin,  for  a  term  which  would 
expire  on  the  9th  September,  1844.  Wilkin  died  intestate  in 
July,  1841 ;  upon  his  death  his  widow  continued  in  possession 
for  about  nine  months,  and  paid  the  rent  and  took  possession 
of  all  his  effects:  at  the  end  of  that  time,  with  her  concurrence, 
the  defendant,  who  was  her  son-in-law,  brought  the  lease  to  the 
agent  of  the  executrix  of  the  lessor,  and  said  that  he  was  going 
to  hold  under  the  lease  until  the  end  of  the  term  ;  and  he  con- 
tinued to  occupy  the  premises  and  pay  the  rent  till  the  lease 
expired.  No  administration  had  been  taken  out  to  the  effects 
of  Wilkin,  the  lessee.  It  was  contended  for  the  defendant,  that 
he  was  not  chargeable  as  assignee,  by  reason  of  his  occupying 
the  premises  and  paying  rent ;  and  that  the  circumstance  of 
his  being  executor  de  son  tort  would  not  make  him  assignee  in 
law.  The  learned  judge  directed  the  jury  that  they  might 
infer  that  the  defendant  was  assignee  in  fact,  but  that  they 
must  be  satisfied  that  the  assignment  was  in  writing :  and  he 
left  to  them  the  question,  whether  there  had  been  an  assign- 
ment in  writing.  The  jury  found  for  the  defendant.  In 
the.  following  Michaelmas  Term  a  rule  nisi  for  a  new  trial  was 
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obtained,  on  the  ground  that  the  direction  was  too  narrow, 
inasmuch  as  there  might  have  been  an  assignment  by  operation 
of  law ;  that  the  defendant  might  have  taken  by  his  own  act 
as  executor  de  son  tort,  because  a  person  who  takes  from  an 
executor  de  son  tort  is  himself  executor  de  son  tort ;  also,  on 
the  ground  of  the  verdict  being  against  evidence. 

Lush  now  showed  cause.    Sir  John  Bayley,  contra. 

Lord  Denman,  C.  J. — I  should  have  been  of  opinion  that  an 
assignment  in  writing  was  necessary,  in  order  to  charge  the 
defendant  as  assignee  in  fact  But  the  question  is,  whether 
the  defendant  can  be  charged  as  assignee  in  law.  If  he  is  ex- 
ecutor, or  executor  de  son  tort,  it  is  clear  he  may.  I  can 
understand,  that,  in  case  of  collusion,  a  person  who  comes  in 
under  one  who  has  made  himself  executor  deson  tort,  would  him- 
self become  liable  as  executor  de  son  tort ;  but  that  is  not  the 
case  here.  On  the  contrary,  the  widow  deals  with  the  proper- 
ty of  the  deceased,  and  the  defendant  did  not  interfere  with  it. 
Now,  we  have  a  direct  authority  in  the  passage  cited  from 
Williams  on  Executors,  191,  3d  edit,  and  therefore  I  think,  in 
this  case,  the  widow,  and  not  the  defendant,  was  executor  de« 
son  tort.  And  there  is  no  distinction  between  goods  and  a 
lease ;  because  a  term  vests  absolutely,  unless  there  is  a  pro- 
vision to  the  contrary. 

Patteson ,  J. — The  question,  whether  the  defendant  took  as 
asignee,  was  rightly  left  to  the  jury.  As  to  the  question, 
whether  the  defendant  is  chargeable  as  assignee  in  law,  the 
authority  mentioned  by  my  Lord  is  precise,  that  the  de- 
fendant was  not  executor  de  son  tort ;  and  then  there  is  nothing 
to  show  that  the  defendant  came  in  by  operation  of  law. 

WiGHTMAif,  J. — The  evidence  in  this  case  showed  that  the 
defendant  took  the  premises  from  a  person  who  was  executor 
de  son  tort ;  and  the  question  was,  whether  he  took  from  her 
by  assignment.  Strictly  speaking,  there  can  only  be  an 
assignment  in  fact  by  writing,  in  pursuance  of  the  Statute  of 
Frauds,  in  contradistinction  to  an  assignment  by  act  and 
operation  of  law.    An  assignment  in  writing  was  negativedby 
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the  jury.  Then  there  was  no  evidence  in  this  case  to  warrant 
the  suggestion  that  the  defendant  might  be  charged  as  assignee 
in  law,  on  the  ground  that  he  was  executor  de  son  tort.  The 
effects  of  the  deceased  were  administered  by  the  widow, 
though  in  her  own  wrong ;  and  there  is  an  express  authority, 
that  a  person  taking  from  an  executor  de  son  tort  is  not  charge- 
able as  an  executor  de  son  tort ;  and  that  seems  reasonable, 
otherwise  there  would  be  no  end  to  the  number  of  persons  who 
might  be  charged  as  executors  de  son  tort.  In  the  case  of  a 
lease  longer  than  the  present,  which  might  be  assigned  through 
several  successive  hands,  all  of  them  would  become  liable.  It 
is  much  more  consistent  with  good  common  sense,  that  the 
rule  should  be  as  it  is  there  laid  down. — Rule  discharged. 


LEE  v.  MERRITT. 
Court  of  Queen's  Bench,  Easter  Term,  April  28,  1846. 

A  ram  allowed  by  miatake  upon  a  settlement  of  accounts,  cannot  be  recovered 
back  <in  an  action  for  money  had  and  received. 

Assumpsit  for  money  had  and  received.  Plea  non  assump- 
sit On  the  trial  before  Erle,  J.,  at  the  Spring  assizes  for  the 
county  of  Wilts,  it  appeared,  that  in  1843  there  was  a  settle* 
ment  of  accounts  be  ween  the  plaintiff,  who  was  tithe  owner, 
and  the  defendant,  who,  in  1837  and  in  1838,  was  collector  of 
the  highway  rates  of  the  parish,  in  which  it  was  found  that 
26/.  8s.  was  due  from  the  defendant  to  the  plaintiff  for  tithes 
from  Michaelmas  1839;  and  the  defendant  claimed  24/.  9*.  for 
highway  rates  due  from  the  plaintiff,  and  paid  by  him  in  pur- 
suance of  authority  from  the  plaintiff,  whereupon  24/.  9s.  was 
allowed  in  account,  and  the  balance  1/.  19s.  was  paid  by  the 
plaintiff  to  the  defendant.  The  action  was  brought  on  the 
suggestion  that  the  24/.  9s.  had  been  allowed  in  a  former  ac- 
count betwben  the  parties  in  1838.    It  was  objected  for  the 
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defendant,  that,  as  no  money  had  passed  from  one  party  to  the 
other,  if  the  plaintiff  was  entitled  to  recover  the  sum  claimed, 
he  was  remitted  to  his  action  for  tithes.  The  learned  judge 
held  that  the  action  would  lie,  but  reserved  leave  to  the  defen- 
dant to  move  to  enter  a  non  suit,  and  directed  the  jury,  that, 
inasmuch  as  authority  was  given  by  the  plaintiff  to  the  defen- 
dant to  settle  the  highway  rate,  they  might  presume  that  the 
amount  of  the  highway  rate  was  included  in  the  settlement,  if 
any,  in  1838.  The  jury  gave  a  verdict  for  the  plaintiff  54/.  95. 
A  rule  nisi  having  been  granted,  it  was  argued  on  April  29. 

Lord  DfiJiMAir,  C.  J.  We  think  that  the  objections  raised  in 
this  case  must  prevail,  and  that  the  action  for  money  had  and 
received  cannot  be  maintained.    Rule  absolute. 


WILLIAMS  v.  ETZELL. 
A  plea  in  abatement,  filed  five  days  after  the  declaration  filed,  ia  too  late. 

Summons,  case,  issued  on  14th  April,  1846,  returnable  on  first 
Monday  in  May.  Within  two  weeks  after  return  day,  a  copy 
of  a  lease  under  seal  was  filed.  The  defendant  filed  during 
the  third  week,  his  affidavit  of  defence,  claiming  to  set  off  an 
amount  which  would  absorb  the  whole  demand  of  plaintiff;  on 
14th  November,  plaintiff  filed  his  declaration  in  covenant,  and 
on  19th  November,  defendant  pleaded  in  abatement  that  the 
writ  was  in  case. 

Plaintiff  treated  the  plea  as  a  nullity,  and  ordered  judgment. 

Mr.  Risler,  for  defendant,  on  a  rule  to  show  cause  why  this 
judgment  should  not  be  set  aside,  cited  3  W.  &  S.  395 ;  3 
Penn.  Rep.  28  ;  8  Watts,  461. 

Mr.  Guillou,  in  reply,  1  Tidd's  Pr.,  (Troub.  &  Haley,  edi- 
tion of  1840,)  566,  637,  638,  639 ;  2  S.  &  R.  537 ;  15  S.  &  R. 
150  ;  5  Watts,  373 ;  3  W.  &  S.  395. 

The  court  discharged  the  rule,  on  the  ground  that  the  plea 
was  put  in  too  late. 
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Jacob  and  Walker, 1819, 

Jenkins,  Centuries,         •  1220, 

Jones,  Wm., 1623, 

Jones,  The*, 1667, 

Keble, 1661, 

Keirwey, 1485, 

Kelyng,  Law  and  Eq.,       ....  1730, 

Knapp,  Privy  Council,            ...  1829, 

Lane, 1603, 

Leach  Crown  Cases,      ....  1730, 

Latch, 1626, 

Leonard,        ------  1559, 

Levins,     - 1660, 

Ley, 1608, 

Liber  Assisanun,       .....  1387, 

Littleton, 1626, 

Lloyd  6l  Ooold,  Tempere  Plunk.,        -        -  1839, 

Lloyd  <fe  Goold,  Tem.  8ug.,    -        -        -  1886, 

Loft, 1772, 

Long  Quinto,  Y.  B.  PL  10,    -        .        -  1456, 

Lutwych, 1682, 

Maddock, 1815, 

Maddock  &  Geldart,           ....  1821, 

Manning  dt  Granger  Law,      ...  1840-44, 

Manning,  Granger  <fe  Scott,        ...  1845, 

Manning  <fc  Ry  land,       ....  1827, 

March, 1510, 

March,  New  Cases,        ....  1639, 

Marriot,  Adm., 1776, 

Marshall, -  1813, 

Manle  and  8elwyn, 1813, 

Maynard's  Edw.  II.,  (1  Y.  B.,)       -        -  1307, 

M'Cleland, 1323, 

M'Cleland  and  Young,  ....  1824, 

Meeson  and  Wellaby,         ....  1837-45, 

Memoranda  in  8cacc  Temp.  Edw.  L,  1  Y.  B.,  1273, 

Merrvale,  Chan., 1815, 

Modem  Reports,  Law  and  Equity,  •        -  1669, 

Montagu,  Bankr. 1831, 

Montagu  and  M' Arthur,  Bankr.,     -        -  1828, 

Moody  and  Malkin, 1824, 

Moore,  F., 1486, 

Moore  J.  B., 1817, 

Moore  and  Payne,          ....  1827, 

Moore  and  Scott, 1832, 

Mosely,  ChaiL, 1728, 

Mylne  and  Craig,  Chan.,  Cottenham,          -  1835-38. 

Mylne  and  Keen,  Chan.,  Brougham,        -  1834-87. 

Nelson's  Rep.,  T.  Pinch,  Chan.,         -        -  1630, 

Neville  and  Manning,  Law,    ...  1832-36, 

Neville  and  Perry,  Law,     ....  1836-38, 
New  Reports,  4  and  6,  Bos.  and  PuL, 

Nolan, 1791, 

Northington,  Chan.,       ....  1767, 

Noy, 1559, 


▲BBRSTIATIOXS. 

Holt,  N.  P.  C. 

Hov.  Suppt 

Hut 

Jac. 

Jac&Walk. 

Jenk. 

W.  Jones,  1  Jon. 

T.  Jones,  2  Jon. 

Keb. 

Keilw. 

KeL 

Kn. 

La. 

Leach  Cr.  Ca. 

Lat 

Leon. 

Lev. 

Ley. 

Ass. 

LittR. 

LI.  <k  Goo. 

LI.  <fc  Goo. 

Lof. 

Long  Quint 

Lutw. 

Mad. 

Mad.  &  Geld. 

M.dtG. 

M.,  G.  &,  S. 

Man.  &  Ryl. 

Mar. 

Mar.  N.  C. 

Marr. 

Marsh. 

M.  dtS. 

Mayn.  Edw.  II. 

M'Clel. 

M'CleL  &  Yo. 

Mee.<fc  W. 

Mer. 

Mod. 

Mont 

Mont.  <fe  M'Ar. 

Mood.  6l  Malk. 

Mo. 

Mo.  J.  D. 

M.&P. 
M.  &  Sc 
Mosel. 
Mylne  <fe  C. 
Mylne  <fe  K. 
Nel.  C.  R. 
Nev.  &  M. 
N.dfcP. 
N.R. 
Nol. 
North. 
Noy. 
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COWOVCBD. 

Owen, -  1669, 

Palmer, 1619, 

Parker, •<  1743, 

Peake,      --..«..  1790, 

Peere  Williams,  Law  and  Eq.,        -        -  1696, 

Phillimore,  Eccles.,    -  1809,- 

Plowden,       ---*••  1647, 

Pollexfen, 1684, 

T1692,} 
Popham, <  and  > 

£l619,} 

Practical  Register,  ....  1704, 

Precedents  in  Chancery,     ....  1669, 

Price, 1814, 

Raymond,  Lord,        .....  1694, 

Raymond,  Thomas,        ....  1660, 

Reports  of  Gases  in  Chancery,  Temp.  Car.  1, 

Reports  in  Chancery,  Temp,  Car.  1, 

Reports  in  Chancery,         ....  1678, 

Rep.  Temp.  Hardwicke, 

Ridgway, 1733, 

Robinson,  Admirality,        ....  1798, 

Rolle, 1614, 

Rose,  Bankruptcy, 1816, 

Russell,  Equity, 1826, 

Russell  and  Mylne,  Equity,        ...  1829, 

Russell  and  Ryan*s  Crown  Cases,   -        -  1799, 

Ryan  and  Moody, 1823, 

Salkeld,  Law  and  Equity,       -        -        -  1689, 

Saunders, 1616, 

8aviUe, 1680, 

Sayer, 1763, 

8cott,Law, 1834-40, 

8cott,  New  Reports, 1840-46, 

Select  Cases  in  Chancery,       ...  1724, 

Session's  Cases, 1712, 

Settlement  Cases,  (See  Burrow  and  Caldecott,) 

Shaw,  Parliament, 1821, 

Shower, 1678, 

Siderfin, 1667, 

Simons,  Equity, 1827, 

8imons  and  Stuart,  Equity,         ...  1822, 

8kinner, 1681, 

8mith, 1804, 

Starkie, 1814, 

Styles, 1646, 

Strange,  Law  and  Equity,       ...  1730, 

Swanston, 1818, 

Tamlyn,  Equity, 1829, 

Taunton, 1808, 

Term  Reports,  (See  Durn£  and  East,)      - 

Turner  and  Russell,  Equity,       ...  1822, 

Tyrwhitt, 1830, 

Vaughan,  ......  1666, 

Ventria,  Law  and  Equity,       ...  1668, 

Vernon,  Equity, 1681, 

Vesey  Sen.,  Equity,        ....  1746, 

Vesey,  Junn  Equity, 1789, 

Vesey  and  Beames,  Equity,    ...  1814, 


ABBRETIATIOJrS. 

Ow. 

Palm. 

Park. 

Peake. 

P.  Wm 

Phill. 

Plowd. 

PolL 

Poph. 

PracReg. 

Precin  Chan. 

Pr. 

Ld.  Raym. 

T.  Raym. 

Rep.  Ca.  Chan.T.  Car.  1. 

Rep.  in  Chan.  T.  Car.  1. 

Rep.  in  Chan. 

R.  Temp.  Hardw.  Ann* 

Ridgw. 

Robins. 

Rol.  Rep. 

Rose,  Be. 

Rues. 

Russ.  &  Myl. 

R.&R. 

R.  dfc  M. 

Salk. 

8aundL 

Sav. 

8ay. 

Sco.  or8cott 

Sco.  N.  R. 

8el.  Ca.  Chan. 

8eas.Cae. 

8ettCas. 

Shaw. 

8how. 

Sid. 

Sim. 

Sim.  Sl  Stu. 

Skin. 

Smith, 

Stark. 

Sty. 

8tr. 

Swtfnst 

Taml. 

Taunt 

T.R. 

Turn.  &  Russ. 

Tyrw. 

Vaugh. 

Vent 

Vern. 

Ves.  Sen. 

Ves.  Jun. 

Ves.  &  Bea. 
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aaroaTS.  connicn.         abbmyiatiows. 

West,  Equity, 1786.  Wort. 

Wightwich, 1810,  Wighw. 

Willes, 1737,  WillR. 

Wilson, 1742,  Wils. 

Wilson  and  Shaw,  Pari.,    «...  1765,  Wils.  &  Shaw. 

Winch, 1621,  Win. 

Year  Books, Y.  B. 

5th  voL  Liber  Assisarum,        •  Lib.  Abb. — Ass. 

10th  voL  Long  Quinto.       ....  Long  Quint 

Yelverton,     -        -        -    .    •        -        -  1602,  Yelv. 

Young  and  Jervis, 1827,  Ya  <fe  Jerv. 


iHontljls  intelligent*. 

ThbtLaw  of  tbi  Moustache. — As  the  use  of  the  moustache  Ib  becoming 
somewhat  fashionable  among  the  youthful  votaries  of  Themis  in  this 
country,  we  think  it  may  be  a  matter  of  practical  interest  to  give  a  report 
of  a  case,  in  which  the  Cour  de  Cassation,  the'  Supreme  Court  in  France* 
folly  discussed  and  determined  the  question  whether  such  an  appendage 
was  consistent  with  the  dignity  of  the  Bench  and  the  Bar.  The  case  was  * 
this :  The  Court  at  Arabert  having  requested  that  no  member  of  that  bar 
should  thereafter  appear  wearing  a  moustache,  two  gentlemen  saw  fit  not 
to  comply  with  this  request,  and  were  visited  with  what  is  called,  in  the 
discipline  of  the  French  bar,  la  censure.  From  this  decree  they  appealed  to 
the  Cour  de  Cassation.  The  commissioner  to  whom  the  matter  was  referred 
by  the  Court  made  a  long  report,  in  which  is  comprehended  the  whole 
history  of  the  usage  of  the  beard  by  the  magistracy  and  the  bar  of  France. 
As  this  report  is  curious  historically,  we  shall  give  a  sketch  of  it 

The  practice  of  shaving  the  beard  commenced  in  1143,  when  Lewis  the 
young  was  shaved  by  the  Bishop  of  Paris,  in  consequence  of  an  interdict 
having  been  laid  on  the  king's  authority,  by  the  Pope*  This  fashion  lasted 
to  the  time  of  Francis  I.  and  Pope  Julius  IL  when  long  beards  were  worn 
by  the  clergy,  the  magistrates,  and  all  connected  with  the  court,  in  imitation 
of  the  example  of  the  sovereign.  In  1535,  the  Parliament  of  Paris  prohibit- 
ed the  use  of  the  beard  to  all  except  officers  of  the  army.  This  grave  great 
offence  both  to  the  clergy  and  the  magistrates.  A  tax  was  laid  on  the 
beards  of  the  priests,  and  nevertheless  their  number  seemed  to  increase, 
even  in  spite  of  the  express  command  of  Pope  Paul  III.  'It  is  even  related  that 
so  great  was  the  attachment  to  this  custom,  among  the  clergy,  that  some  of 
their  number  refused  the  preferment  of  episcopal  dignities,  rather  than  give 
up  their  beards.  The  great  magistrates  of  the  time,  also  seem  not  to  have 
heeded  the  decree  of  the  Parliament,  and  accounts  of  L*Hospital,  all 
represent  him  as  presiding  in  his  court,  with  a  long  white  beard,  which 
gave  him,  they  say,  the  air  of  the  great  Cato.  Various  attempts  were 
made  to  enforce  the  decree  of  the  Parliament,  and  in  1536,  Francois 
Olivier,  the  Chancellor,  wishing  to  take  his  seat  at  the  king's  council, 
was  informed,  that  in  order  to  do  so,  he  must  first  have  his  beard  cut  off. 
To  such  an  extent  was  the  controversy  carried,  that  in  1540,  the  courtiers, 
in  their  jealousy  of  the  lawyers,  obtained  from  the  king  an  ordonnance  for- 
bidding all  judges  and  lawyers  to  wear  their  beards,  or  an  unbecoming 
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dress.  This  ordonnance  was  not  enforced ;  and  daring  the  16th  century, 
the  use  of  the  beard  was  universal  among  the  judges,  and  the  advocates, 
who  supposed  that  it  imparted  a  dignity  and  gravity  to  all  their  acts  which 
secured  for  them  the  respect  and  deference  of  the  people. 

At  the  commencement  of  the  reign  of  Louis  XI1L,  the  fashion  began  to 
change,  although  we  read  of  Durair,  Bishop  of  Liseux,  and  Keeper  of  the 
seals  in  1612,  and  of  the  celebrated  Achille  de  Harlay  in  1616,  while  presi- 
dent of  the  Parliament  of  Paris,  still  adhering  to  it  The  use  of  the  mous- 
tache and  the  imperial  was  then  introduced,  and  a  long  line  of  great  names, 
both  on  the  bench  and  at  the  bar,  adopted  it.  The  virtuous  and  illustrious 
Mol6,  who  in  that  age  of  courtly  intrigue  retained  much  of  the  spirit  and 
vigour  of  the  ancient  magistrates,  preserved  the  old  costume,  as,  it  would 
seem,  a  sort  of  souvenir  of  their  former  greatness  and  power. 

At  the  commencement  of  the  reign  of  Louis  XIV.,  the  moustache  and  the 
imperial  were  replaced  by  the  powdered  wig,  which  was  then  thought  in- 
dispensable to  the  dignity  of  the  bench  and  the  bar.  During  succeeding 
reigns,  there  was  no  change  except  in  the  length  and  fulness  of  the  wig, 
and  it  was  reserved  for  the  revolution  of  1789,  which  made  innovations  on 
all  things  great  and  small,  to  regulate  by  a  special  law  the  proprieties  of 
official  costume.  By  a  decree  of  the  Consuls  of  Nivoise,  eleventh  year  of 
the  republic,  the  lawyers  were  directed  to  wear  a  black  gown,  with  large 
sleeves,  a  linen  collar,  and  long  hair.  Thus  we  see,  (says  the  Com- 
missioner,^ that  although,  during  a  succession  of  ages,  tjie  idea  of  what  was 
becoming  in  the  costume  of  the  ministers  of  justice  was  continually  changing ; 
while  alone  time,  long  beards  were  the  proper  badge  of  judicial  wisdom, 
and  in  sncceeding  generations  the  moustache,  the  imperial,  and  the  full 
bottomed  wig,  were  thought  indispensable,  the  right  to  regulate  the  obser- 
vance of  these  matters  always  rested  with  the  courts. 

The  Gour  de  Cassation,  after  hearing  counsel  on  the  subject,  made  a  de- 
cree in  conformity  with  the  report  of  the  commissioner,  and  held,  that  as 
each  tribunal  was  the  best  judge  of  what  was  consistent  with  its  own 
dignity,  they  would  not  undertake  to  question  the  propriety  of  the  decision 
of  the  Court  at  AmberL 

The  Court  made  some  remarks  in  regard  to  the  respect  which  is  due 
Judges  as  the  organs  of  the  law  and  justice,  which  seem  to  us  deserving  of  a 
wide  application. 

It  would,  (say  they,)  perhaps  not  be  easy  to  say  that  in  this  case,  an  act 
has  been  done  which  violates  any  article  of  the  written  code  of  discipline. 
But  a  disrespect  towards  a  Court,  which  affects  the  proper  administration 
of  justice,  may  be  committed  in  many  ways.  Where  a  court  declares  that 
a  person,  pursuing  a  certain  practice,  is  wanting  in  that  respect  to  them 
which  is  their  due,  as  the  organs  of  the  law,  can  another  court  be  called  on 
to  say  whether  they  have  been  treated  with  such  respect  1  It  is  most  clear 
that  each  Court  in  this  matter  should  be  sovereign  in  its  attributes,  and 
that  when  it  undertakes  to  punish  a  want  of  respect,  its  decision  should  be 
final. 


Locus  Regit  Actum. — We  give  below  the  report  of  another  case  de- 
derm  in  ed  in  the  Cour  de  Cassation,  which  decides  a  point  of  considerable 
practical  importance.  In  this  case  the  testator,  an  English  subject,  made 
his  will  in  Paris,  in  conformity  with  the  provisions  of  the  French  code,  and 
afterwards  died  there,  possessed  of  considerable  personal  property.  The  heirs 
at  law  of  the  testator  claimed  the  property  of  the  decedent,  on  the  ground 
that  his  will,  not  being  executed  in  the  presence  of  two  witnesses,  would  not 
have  been  admitted  to  probate  in  the  English  Prerogative  Court,  and  was 
therefore,  as  the  will  of  an  English  subject,  inoperative  and  void. 
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M.  Charles  Ledru,  for  the  heirs,  referred  to  the  English  statute,  1  Vic 
c.  29,  which  provides  that  the  will  of  every  English  subject,  in  order  to  its 
validity,  must  be  executed  in  the  presence  of  two  witnesses,  and  contended 
that  the  status  which  follows  a  person,  as  far  as  his  personal  property  is 
concerned,  wherever  he  may  go,  should  be  the  guide  of  the  court  in  deter- 
mining the  formalities  necessary  to  make  a  will.  He  said  that  the  rule 
locus  regit  actum,  applied  to  acts  done  by  a  foreigner  before  some  duly  ap- 
pointed public  officer  and  not  to  the  private  acts  of  a  party. 

The  King's  advocate,  M.  D'Anspaoh,  contra. 

The  Court  gave  the  following  opinion : — "It  is  a  general  principle  of  in- 
ternational law,  that  the  form  of  an  instrument  is  to  be  governed  by  the  laws 
in  force  at  the  place  where  it  was  executed.  This  will  is  made  in  conformity 
with  the  provisions  of  the  code,  and  although  it  may  be  true  that  the  status 
personalis  accompanies  a  party  wherever  he  may  go,  so  far  as  to  determine 
his  character,  and  to  define  his  rights  and  powers,  yet  it  has  nothing  to  do 
with  the  mode  of  executing  acts  which  are  regulated  by  the  law  of  the 
domicil  of  the  party.  We  therefore  consider  this  will  good,  and  decree  that 
its  provisions  be  carried  into  effect." 


3fcu)  ^publications. 

Report  or  the  Trial  axd  Conviction  or  John  Haggarty  for  the  Mur- 
der or  Mklchoir  Foronet.  Before  the  Hon.  Ellis  Lewis,  President,  and 
Jacob  Grosh,  and  Emanuel  Schaffer,  Esqrs.,  Associate  Justices.  Court 
of  Oyer  and  Terminer,  Lancaster,  January  Term,  1847. 

This  report  i8  contained  in  a  pamphlet  of  some  eighty  pages,  in  which  all 
the  particulars  attending  the  trial  and  conviction  are  fully  set  out  From 
the  evideitce  it  would  appear  that  Haggerty,  an  inoffensive  man  at  other 
times,  but  a  furious  madman  when  in  liquor,  had  under  its  influence  taken 
the  lives  of  several  individuals ;  for  the  murder  of  one  of  whom  he  stood  in- 
dicted. The  prisoner  was  defended  with  great  ability  by  Messrs.  George 
Ford  and  John  S.  Thompson,  who,  in  the  collection  and  citation  of  every 
authority  which  could  be  found  in  reference  to  like  cases,  are  entitled  to 
the  highest  praise  from  a  humane  community.  To  the  plea  of  insanity 
set  up  by  the  defence,  the  court  applied  the  tests  as  laid  down  by  Chief 
Justice  Gibson  in  Com.  v.  M osier,  Penn.  L.  J.,  vol.  6,  p.  90.  "  Insanity 
is  mental  or  moral,  the  latter  being  sometimes  called  homicidal  mania,  and 
properly  so.  Where  a  man  is  mad  on  all  subjects,  although  he  may  have 
glimmerings  of  reason,  he  is  not  a  moral  agent,  but  if  his  insanity  be  not 
of  such  a  character  as  to  blind  him  to  the  nature  and  consequences  of  his 
moral  duty,  it  is  no  defence  to  an  accusation  of  crime.  It  is  only  when  his 
perception  of  right  and  wrong  is  destroyed,  that  he  ceases  to  be  responsible. 
It  must  amount  to  delusion  or  hallucination,  controlling  his  will  and  making 
the  commission  of  the  act  in  his  apprehension  a  duty  of  overruling  necessity. 
Where  partial  insanity  exists,  the  man  continues  to  be  a  responsible  agent, 
unless  instigated  by  his  particular  madness  to  perpetrate  the  act  He  con- 
tinues to  be  a  legitimate  subject  of  punishment,  although  be  may  have  been 
labouring  under  a  mental  obliquity  of  perception,  as  much  so,  as  if  he  were 
merely  labouring  under  an  obliquity  of  vision.  On  this  point  there  has  been 
a  mistake,  as  melancholy  as  it  is  popular.    It  has  been  announced  by  learn- 

vol.  vi. — 39 
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ed  doctors,  that  if  a  man  has  the  least  taint  of  insanity  entering  into  bis 
mental  structure,  it  discbarges  him  from  all  responsibility  to  the  Taws.  To 
this  monstrous  error  may  be  traced  both  the  fecundity  in  homicides  which  has 
dishonoured  this  country,  and  the  immunity  that  has  attended  them.  The 
law  is  that  whether  the  insanity  be  general  or  partial,  the  degree  of  it  most 
be  so  ifreat  as  to  have  controlled  the  will  of  its  subject,  and  to  hare  taken 
from  him  the  freedom  of  moral  action.*'  And  after  explaining  and  illustrat- 
ing to  the  jury  at  length  the  characteristic  features  of  general,  partial,  and 
moral  insanity,  Judge  Lewis  further  instructed  them,  **  that  although  in- 
sanity caused  by  suddenly  abstaining  from  stimulants  to  which  the  system 
had  long  been  accustomed,  commonly  called  delirium  tremens,  and  some- 
times mania  a  potu,  furnishes  the  accused  with  a  defence,  in  cases  where 
its  existence  at  the  time  of  the  act  is  fully  established,  yet  that  madness 
caused  by  the  immoderate  use  of  intoxicating  liquor,  is  no  excuse  for  crimes 
committed  during  its  existence  and  while  under  its  influence.9' 

44  If  the  accused  is  intoxicated  to  such  an  extent  a8  to  deprive  him  of  the 
power  to  form  a  design,  it  is  murder  in  the  second  degree ;  out  if  not  intox- 
icated to  such  an  extetit,  but  only  to  a  degree  sufficient  to  awaken  feelings 
of  revenge,  it  is  murder  in  the  rirst  degree." 

The  jury  rendered  a  verdict  of  murder  in  the  first  degree. 

Legal  Bibliography,  or  a  Thesaurus  of  American,  English,  Irish,  and 
Scotch  Law  Books.  Together  with  some  Continental  Treatises,  inter- 
spersed with  Critical  Observations  upon  the  various  editions  and  authorities. 
To  which  is  prefixed  a  copious  list  of  Abbreviations.  By  J.  G.  Marvin, 
Counsellor  at  Law,  Philadelphia.  T.  &  J.  W.  Johnson,  Law  Booksellers, 
No.  197  Chestnut  Street,  1847. 

Mr.  Marvin  modestly  introduces  his  work  to  the  profession  as  an  attempt 
to  collect  the  titles  of  American,  and  most  of  the  Engli>h,  Irish,  and  Scotch 
Law  Books,  from  the  earliest  period  to  1847,  together  with  such  Continen- 
tal Treatises  as  are  of  general  reference  in  Great  Britain  and  the  United 
States.  But  the  author  has  not  contented  himself  with  a  meagre  collec- 
tion of  titles:  to  each  volume  worthy  of  such  notice  he  has  annexed  a 
copious  note  explanatory  of  its  character  and  authority.  No  one  but  a 
lawyer  can  fully  appreciate  the  amount  of  labour  which  must  have  been  ex- 
pended upon  this  unpretending  volume;  the  value  of  which,  at  the  present 
day,  when  the  titles  and  character  of  comparatively  so  small  a  portion  of 
Legal  Treatises  can  possibly  be  known  or  remembered  by  one  individual, 
is  almost  incalculable,  when  compared  with  the  price  of  the  work  itself. 


Legislation  in  Pennsylvania. — The  recent  Legislature  of  our  State 
passed  four  hundred  and  seventy-two  acts  and  resolutions,  a  goodly  number 
of  which  were  vetoed  by  the  Governor. 
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CASES  DBOTDED  IN  1845  AND  1846  IN  MASSACHUSETTS,  NEW  YORK,  PENNSTL 
VANIAt  VIRGINIA,  NORTH  CAROLINA,  AND  SOUTH  CAROLINA. 

evidence. — {Continued  from  page  200.) 

23.  A  copy  of  an  account  taken  from  a  book,  from  which  a  settlement 
had  been  made,  was  delivered  to  the  party  and  retained  five  months  with- 
out objection  ;  a  copy  of  that  copy,  ana  the  book  from  which  it  was  taken 
showinV  the  same  balance,  are  evidence.  Phillips,  administrator  v.  Tap- 
pan,  administrator,  2  Barr,  823. 

24.  A  book  of  entries,  which  would  be  evidence  against  the  owner  of  a 
chattel,  will  also  be  evidence  against  a  purchaser  of  nis  right  at  sheriff's 
sale.    Farmers'  B.  v.  M'Kee,  2  Barr,  318. 

25.  A  settlement  of  the  account  of  a  public  officer,  made  by  the  account- 
ing officers  of  the  government,  in  pursuance  of  the  Act  of  the  90th  March, 
1811,  is  conclusive  evidence  of  the  amount  due,  in  an  action  upon  the 
official  bond,  as  well  against  the  sureties  as  the  principal,  if  that  account 
purports  to  embrace  only  the  moneys  received  and  paid  by  the  officer  during 
the  time  the  defendant  was  a  surety  ;  but  it  is  competent  for  the  surety  to 
prove  that  the  moneys  charged  in  that  settlement  were  received  before  the 
time  when  he  became  the  surety.  Commonwealth  v.  Ritzell,  0W.&S.  109. 

26.  The  prosecution  is  not  entitled,  upon  the  trial  of  an  indictment  to 
give  in  evidence  an  anonymous  letter,  written  by  a  stranger,  though  a  wit* 
ness  for  the  prosecution  had  spoken  of  it  on  the  direct  examination,  and 
had  been  cross-examined  concerning  the  circumstances  under  which  it  was 
received,  by  the  defendant's  counsel,  its  contents  not  having  been  disclosed 
on  such  examinations.    People  v.  Costello,  1  Den.  83. 

27.  Any  ineontestible  fact  going  to  show  that  a  deed  was  in  existence 
more  than  thirty  years  before  it  is  offered  in  evidence,  will  authorize  its 
introduction  as  an  ancient  muniment  of  title.   Sugart  v.  Taylor,  1  Rich.  54. 

28.  It  seems  that  the  rule  sometimes  allowed  to  prevail,  admitting  ex- 
perts to  give  an  opinion  whether  a  signature  is  genuine  or  imitated,  is  not 
well  established  upon  authority,  and  that  such  testimony  is  incompetent 
Per  Bronson  C.  J.    People  v.  Spooner,  1  Den.  343. 

29.  In  order  to  the  admission  of  secondary  evidence  of  the  contents  of  a 
paper,  its  loss  must  be  proved ;  but  slight  evidence  is  required  for  that  pur- 
pose, of  the  sufficiency  of  which  the  court  must  judge.  Flinn  v.  McOonigal, 
9W.&6.  75. 

30.  An  office  copy  of  a  will  admitted  to  probate  by  the  proper  court, 
upon  improper  proof,  cannot  be  objected  to  as  evidence,  on  that  ground. 
Taylor's  devisees  v.  Burnsides,  1  Grat.  165. 

31.  To  authorize  a  copy  of  a  paper  beyond  the  jurisdiction  of  the  court 
to  be  read  in  evidence,  the  existence  and  authenticity  of  the  original  must 
first  be  clearly  proved.    Rhodes  v.  Surbeit,  2  Barr,  18. 

32.  An  ex  parte  affidavit  made  to  lay  the  ground  for  a  rule  to  show  cause 
why  a  judgment  should  not  be  opened  and  the  defendant  let  into  a  defence 
may  be  given  in  evidence  on  a  trial  of  an  issue  between  other  parties, 
where  the  record  of  that  judgment  itself  is  pertinent  evidence,  for  the  mere 
purpose  of  showing  the  ground  upon  which  it  was  opened.  Keuffelt  v. 
Leber,  9W.&S,  93. 

33.  In  an  action  for  a  breach  of  promise  of  marriage,  mutual  promises 
must  be  proved ;  at  least  circumstantially.  Consent  to  intercourse,  and 
purchase  of  furniture,  &c.,  are  not  evidence  of  a  promise  by  the  woman. 
Nor  will  his  admission  of  a  promise,  of  which  it  is  uncertain  as  to  what  act 
it  referred,  be  evidence  against  the  man.     Weaver  v.  Bachert,  2  Barr,  80. 
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84.  The  court  are  not  to  strain  evidence  against  a  seducer;  and  evidence 
of  a  promise  by  the  woman,  in  her  action,  must  be  such  as  would  support  an 
action  against  her  by  the  man.  Gibson  C.  J.  Die.  in  Paul  v.  Frazier,  3 
Mass.  73;  Com.  v.  Wilson,  2  Overton,  233,  doubted.  Id. 

35.  Declarations  of  the  assignor  before  assignment  are  admissible  to 
identify  the  fund,  though  he  might  have  been  called  as  a  witness.  Rossiter's 
Appeal,  2  Barr,  371. 

36.  When  a  defendant  relies  on  a  discharge  under  the  United  States 
bankrupt  act  of  1841,  and  the  plaintiff  attempts  to  avoid  the  discharge  by 
showing  that  the  defendant  concealed  part  of  his  property,  the  defendant 
may  give  in  evidence  the  statements  which  he  made  to  his  counsel,  who 
assisted  him  in  making  an  inventory  of  his  property,  rights  and  credits,  re* 
specting  the  property  alleged  to  have  been  concealed,  and  the  advice  of  his 
counsel  that  such  property  ought  not  to  be  inserted  in  such  inventory. 
Robertson  v.  Wadworth,  8  Met.  67. 

37.  In  an  action  to  recover  the  amount  of  a  draft  drawn  on  the  plaintiff 
by  partners,  and  accepted  by  him,  the  admission  of  one  of  the  partners,  made 
alter  the  dissolution  of  the  partnership,  that  the  draft  was  accepted  by  the 
plaintiff  for  the  accommodation  of  the  firm,  may  be  given  in  evidence  to 
charge  the  other  partner.     Gay  v.  Bourne,  8  Met  1(10. 

38.  The  admissions  or  declarations  of  a  sheriffs  deputy  are  evidence 
against  the  sheriff,  when  they  accompany  the  official  acts  of  the  deputy  or 
tend  to  charge  him,  he  being  the  real  party  in  the  cause,  for  he  is  the  agent 
of  the  sheriff.     State  v.  Allen,  5  Ire.  36. 

39.  Declarations  at  the  time  of  doing  any  act  uncertain  as  to  its  effect 
are  admissible  to  prove  intent     Jones  v.  Brownfield,  2  Barr,  55. 

40.  Where  an  improvement  was  made  by  a  tenant,  who  was  employed 
by  his  landlord,  as  a  charcoal-burner  on  the  land ;  the  declarations  of  the  land- 
lord that  he  intended  to  settle  and  improve  tbe  land,  are  admissible.    Id. 

41.  When  the  title  ib  incomplete,  under  the  statute  of  limitations  in  one 
either  a  trespasser  or  with  colour,  admissions  offsets  by  him  are  evidence 
to  show  possession  is  not  held  adversely.     Sailor  v.  Hertzogg,  2  Barr,  182. 

42.  Admissionsof  independent  facts,  even  though  in  an  offer  of  compromise, 
are  evidence,  though  concessions  for  the  purpose  of  a  compromise  in  a  treaty 
would  not  be  so.     Gibson  C.  J.  Id. 

43.  Evidence  to  prove  that  an  omission  from  a  written  agreement  was 
fraudulent,  or  made  under  a  promise  to  consider  it  inserted,  cannot  be  re- 
ceived, unless  the  circumstances  be  set  out  in  the  pleadings  and  the  facta 
averred  in  the  record.     Clark  v.  Partridge,  2  Barr,  13. 

44.  An  action  upon  an  express  contract  must,  except  in  the  case  of 
negotiable  paper,  be  brought  in  the  name  of  the  party  to  whom  it  was 
made :  and  it  is  not  competent  to  show  by  parol  that  the  promisee  was 
the  agent  of  another  person,  for  the  purpose  of  enabling  such  person  to 
maintain  an  action  in  his  name  on  the  agreement.  Newoomb  v.  Clark,  1 
Den.  226. 

45.  Docket  entries  of  transcript  and  judgment,  on  certiorari  to  a  justice 
are  evidence,  on  a  loss  of  the  writ  being  proved.  Commonwealth  v.  Mont- 
gomery, 2  Barr,  461. 

46.  Parol  evidence  is  inadmissible  to  establish  a  lien  by  admission  of  a 
party  claiming  under  a  lost  deed,  when  the  articles  stipulate  for  a  deed 
without  a  lien,  even  though  subsequent  conveyances  be  subject  to  a  lien, 
but  what  lien  was  not  stated.  (But  note,  there  was  no  offer  to  prove  that 
the  lost  deed  contained  any  such  stipulation  for  a  charge  upon  the  land.) 
Patterson  v.  Forney,  2  Barr,  456. 

47.  The  presumption  is,  that  a  lost  deed  was  in  conformity  to  the 
articles.    Id. 

48.  A  party  is  not  entitled  to  ask  the  opinion  of  a  professional  witness 
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upon  any  question  except  one  of  skill  or  science.     The  People  v. 
IDen.  281. 

49.  The  testimony  of  a  witness,  examined  on  a  coroner's  inquest,  in  the 
absence  of  the  prisoner,  though  taken  down  in  writing  by  the  coroner, 
signed  by  the  witness,  and  returned  to  the  clerk,  is  not  competent  evidence 
against  the  prisoner  on  a  trial  for  murder,  after  the  death  of  the  witness. 
State  v.  Campbell,  1  Rich.  124. 

50.  Transactions  during  a  riot,  properly  excluded  as  irrelevant,  unless 
the  plaintiff  can  be  implicated,  such  evidence  is  inadmissible  even  on  cross 
examination  of  a  witness,  stating  so  much  as  related  to  the  destruction  ot 
the  property.    Donoghue  v.  The  County,  2  Barr,  230. 

51.  On  the  trial  or  an  indictment  for  the  murder  of  a  wife  by  her  hus- 
band, the  declarations  of  the  deceased  made  in  extremis,  as  to  the  cause  of 
her  death  are  competent  evidence  against  the  prisoner.     The  People  v. 
Green,  1  Den.  614. 

52.  On  an  indictment  for  passing  a  forged  bank  note,  a  witness  is  com- 
petent to  prove  that  the  note  was  counterfeit,  who  had  for  ten  years  been 
employed  as  cashier  of  a  bank,  who  in  that  capacity  had  received  and  passed 
away  a  great  number  of  the  notes  of  this  bank,  without  ever  having  had  one 
return  edas  a  counterfeit,  and  who  swore  that  he  believed  that  he  could  readily 
distinguish  between  a  genuine  and  a  counterfeit  note,  not  only  from  the 
handwriting  of  the  signatures,  but  also  from  the  paper,  engraving  and  gen- 
eral appearance  of  the  note.     State  v.  Harris,  5  Ire.  287. 

53.  Upon  the  trial  of  an  indictment  for  rape,  the  declarations  of  the  injur- 
ed female,  made  immediately  after  the  alleged  offence,  are  not  admissible 
evidence  for  the  prosecution  to  prove  the  offence  committed ;  and  the  rule 
is  the  same,  though  it  appears  that  she  is  incompetent  to  testify  on  account 
of  immature  age,  idiocy,  or  other  mental  defect.  The  People  v.  MlOee9 
1  Den.  19. 

54.  Such  declarations  are  only  competent  where  the  party  injured  has 

Siven  evidence  as  a  witness,  and  then  only  upon  the  question  of  her  credi- 
ility.    Id. 

55.  Where  the  injured  person  is  of  sufficient  age,  and  of  competent, 
though  weak  understanding,  but  jb  unable  to  talk,  and  can  communicate  and 
receive  ideas  only  by  signs,  she  may  yet  be  sworn  as  a  witness,  and  examined 
through  the  medium  of  a  person  who  can  understand  her,  who  is  to  be 
sworn  to  interpret  between  her  and  the  court  and  jury.    Id* 

56.  Upon  the  trial  of  an  indictment,  an  accomplice  in  the  commission  of 
the  offence  is  a  competent  witness  for  the  prosecution  ;  and  the  testimony 
of  a  witness  thus  situated,  will,  if  the  jury  are  fully  convinced  of  its  truth, 
warrant  the  conviction  of  the  defendant,  though  it  be  uncorroborated  by 
other  testimony.     The  People  v.  Costello,  1  Den.  63. 

57.  The  uncorroborated  testimony  of  an  accomplice  should  be  received 
with  great  caution,  and  the  court  should  always  so  advise  the  jury;  but  they 
are  not  to  be  instructed  that  in  point  of  law  a  conviction  cannot  be  had  upon 
such  testimony.    Id. 

58.  As  the  credibility  of  a  witness  must  be  judged  of  by  the  jury,  any 
evidence  which  tends  to  affect  it  is  competent.  Magehan  v.  Thompson, 
9  W.  &  S.  54. 

59.  To  a  replication  to  a  plea  of  infancy,  setting  up  a  ratification  of  the 
promises  after  the  defendant  comes  of  age,  the  defendant  rejoined,  denying 
such  ratification  after  he  came  of  age ;  held,  that  the  plaintiff  might  give 
evidence  of  such  ratification  any  time  after  the  making  of  the  original 
contract,  and  that  it  was  then  for  the  defendant  to  show  that  he  was  still  a 
minor  at  the  time  of  such  ratification.    Bay  v.  Chtnn,  1  Den.  108. 

See  Attachment,  5.— Bills  of  Exchange,  7. — Corporations,  4. — Criminal 
Law,  8. — Decedents,  1. — Deeds,  6. — Ejectment,  2. — Error,  7. — Frauds, 
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2.— Insurance,  2.-— Lancfr,  2, 4.— Nuisance,  2.— Pleading,  6, 12  — /Y<w* 
tics,  27. — Roads,  2. — Sheriff,  2. — Principal  and  Agent,  4.— Principal  and 
Surety,  22.— Witness,  1, 4,  8, 22—  Wills,  10, 12, 15. 

EXECUTION. 

1.  The  court  will  not  interfere  to  stay  execution  by  executors  against 
legatee,  but  where  it  is  clear  the  estate  is  sufficient  to  pay  the  legacy. 
Dunn's  Executors  v.  The  American  P.  S.,2  Barr,  75. 

2.  Execution  may  be  issued  after  the  year  and  a  day  has  elapsed,  on 
original  as  well  as  on  revised  judgments,  since  the  act  of  1845,  section  4. 
Dailey  v.  Strans,  2  Barr,  401. 

3.  ft  is  not  regular  to  issue  an  execution  on  a  judgment  after  the  death 
of  the  plaintiff  in  the  name  of  his  executors,  without  previously  suggesting 
the  death  of  the  plaintiff,  and  substituting  the  executor  upon  the  record. 
Where  it  was  done,  however,  and  the  money  levied,  this  court  on  writ  of 
error,  remitted  the  record  with  direction  to  suggest  the  death  and  substitute 
the  name  of  the  executor  upon  the  record  nunc  pro  tunc,  Darlington  v. 
Speakman,  9  W.  &  S.  112. 

4.  The  estate  of  one  claiming  by  executory  devise,  during  tbe  continu- 
ance of  the  previous  estate,  is  the  subject  of  levy  and  sale.  De  Haas  v. 
Bunn,  2  Barr,  335. 

5.  X  fieri  facias,  although  it  creates  a  lien  on  property,  which  prevents 
the  owner  from  selling  it,  unless  subject  to  the  lien,  yet  does  not  divest  the 
property  out  of  the  debtor,  until  a  seizure,  and  even  after  the  seizure,  the 
sheriff  gains  but  a  special  property,  such  as  is  necessary  for  the  satisfaction 
of  the  debt,  and  leaves  in  the  original  owner  the  general  property,  which  is 
an  interest  that  he  may  convey  and  sell  at  law.  Alexander  v.  Springs,  5 
Ire.  475. 

6.  A  levy  under  an  execution  is  an  implied  satisfaction  of  the  debt,  to  the 
value  of  the  property  levied  on. — Ordinary  v.  Spann,  1  Rich.  429. 

See  Attachment,  4. — Attorney,  4. — Bail,  4. — Fraud,  7. — Landlord  and 
Tenant,  14, 16. — Practice,  2,  6. — Sheriff,  1. — Vender  and  Purchaser,  Z7* 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Where  A.,  who  was  a  foreigner  and  a  male  representative  of  the  dece- 
dent, and  who  had  mortgaged  his  share,  after  residing  here  some  years, 
absented  himself  for  nine  months,  the  court  granted  letters  testamentary  to 
an  inhabitant,  at  the  instance  of  the- attorney  of  a  sister  of  the  decedent  ap- 
pointed to  collect  her  share,  and  that  of  the  mortgagee,  and  refused  to  in- 
terfere on  the  behalf  of  A.  on  his  return.     Starkie's  Appeal,  2  Barr,  157. 

2.  Residence  and  title  to  a  share  in  the  estate  are  material  qualities  for 
an  administrator,  and  the  want  of  these  will  authorize  the  register,  in  his 
discretion,  to  appoint  the  nominee  of  one  otherwiso  having  less  title  to  the 
office,  under  the  act  of  Assembly.    Id, 

3.  Plaintiff,  administrator  of  I.  R.,  under  letters  of  administration  granted 
in  South  Carolina,  brought  trover  for  a  conversion  in  North  Carolina,  since 
the  death  of  the  intestate,  of  three  slaves.  The  intestate,  at  the  time  of 
his  death  was  domiciled  in  South  Carolina,  but  at  that  time,  the  slaves  were 
not  in  that  State,  nor  had  they  been  there  since ;  held,  that  the  grant  of 
administration  conferred  on  the  plaintiff  no  title  to  the  slaves,  and  he  was 
non-suited.     Carmieheal  v.  Ray,  1  Rich.  116. 

4.  The  title  of  an  administrator,  though  he  be  the  administrator  of  the 
place  of  the  intestate's  domicil,  does  not  extend  to  personal  property  in,  a 
foreign  country. — Id. 

5.  An  administrator  having  sold  the  real  estate  of  his  intestate,  by  an 
order  of  tbe  Orphans9  Court,  gave  a  bond  to  the  purchaser  to  indemnify 
him  against  an  outstanding  incumbrance  or  defect  in  the  title,  and  it  was 
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held  that  be  was  bound  individually  by  bis  obligation,    Heuffeli  v.  Leber, 
9W.&S,  93. 

6.  The  wbole  profits  of  infanta*  estates,  being  necessary  for  their  sup- 
port, the  interest  on  the  annual  balances  of  the  administration  account,  the 
hire  of  slaves,  and  other  annual  profits  in  the  hands  of  the  administrator, 
should  not  be  involved  in  that  account,  but  should  go  into  the  account  be- 
tween the  administrator  and  the  guardian.  Jackson  v.  Jackson,  1  Grat.  143. 

7.  Upon  a  sale  by  the  sheriff  of  the  real  estate  of  one  who  died  intestate, 
and  after  the  payment  of  liens  entered  in  his  life-time,  the  residue  must  be 
paid  to  the  administrator,  to  be  paid  and  distributed  according  to  law,  upon 
his  giving  such  security  as  the  court  may  decree.  Morrison's  Case,  9  VV. 
&  S.  116. 

8.  An  executor  who  is  the  residuary  legatee,  is  bound  to  pay  interest  on 
legacies  left  by  his  testator,  though  no  demand  has  been  made  for  them  for 
fourteen  years;  though  during  ail  that  time  the  legatees  have  been  dead, 
and  there  has  been  no  administration  on  their  estate,  and  though  the  execu- 
tors did  not  koow,  and  had  no  means  of  knowing,  whether  they  were  alive 
or  dead,  or  where  they  resided  in  their  life-time.  Bournes,  executor  v. 
Median*  administrator,  1  Grat.  292. 

9.  An  executor  paying  away  assets  to  distributees,  without  notice  of 
debts  or  liabilities  of  his  intestate,  must  account  to  creditors  for  the  amount 
so  paid,  with  interest  thereon  from  the  time  of  payment.  Cookus  v.  Peyton's 
executor,  1  Grat.  431. 

10.  An  administrator  permitting  goods  to  remain  with  the  widow,  is 
chargeable  at  the  appraisement;  nor  is  evidence  admissible  to  show  they 
were  of  less  value.    Reijps  Appeal,  2  Barr,  256. 

11.  An  executor  on  a  sale  by  the  Orphans'  Court,  retained  a  sum  of 
money  in  his  hands  to  meet  the  demand  for  dower  or  thirds  chargeable  on 
the  estate  of  the  testator ;  the  widow  is  entitled  to  recover,  and  the  executor 
is  the  only  party  chargeable.     Beeson  v.  M'Nabb,  2  Barr,  422. 

12.  The  Act  of  31st  March,  1792,  **  to  enable  executors  and  administra- 
tors by  leave  of  court  to  convey  lands  and  tenements  contracted  for  with  their 
decedents,"  &c.,  is  applicable  to  a  case  in  which  a  decedent  received  from 
his  debtor  a  conveyance  in  fee  of  certain  land,  absolute  on  its  face,  and  at 
the  request  of  the  debtor,  received  from  another  person  a  conveyance  in  fee 
of  other  real  estate,  and  afterwards  wrote  letters  referring  to  the  whole  as 
the  debtor's  property,  which  he  was  ready  to  re-convey  to  him  upon  the  re- 
payment of  the  debt.     WetheriU  v.  Seibzinger,  9  VV.  &  S.  177. 

13.  Purchase  of  land  of  debtor  to  the  estate  by  executor,  under  a  judg- 
ment to  secure  the  amount  due  the  estate,  not  a  conversion  but  a  mere 
temporary  investment.    Eslager  v.  Fisher,  2  Barr,  467. 

14.  If  the  administrators  of  an  estate  take  a  note  with  security,  payable  in 
six  months,  for  the  assets  of  the  intestate  sold  at  vendue,  and  the  payers 
fail  before  it  becomes  due,  they  will  be  exonerated  from  liability  for  it,,  but 
if  the  payers  are  able  to  pay  when  the  note  became  due,  and  the  adminis- 
trators make  no  effort  to  collect  it,  and  it  becomes  lost  by  the  subsequent 
insolvency  of  the  payers,  they  will  be  chargeable  with  the  loss.  Johnston's 
Estate,  9  W.  &  S.  107. 

15.  The  refunding  bond,  which  executors  and  administrators  are  authoriz- 
ed to  take  from  legatees  or  distributees,  are  taken  solely  for  the  benefit  of 
creditors.     State  v.  M'Aleer,  5  Ire.  632. 

16.  Therefore  an  executor  or  administrator,  who  has  paid  to  a  legatee  or 
distributee  more  than  he  was  entitled  to,  cannot  for  his  own  use  recover  the 
excess  so  paid,  by  an  action  on  the  refunding  bond  given  by  such  legatee  or 
distributee.     Id. 

17.  Administrator  entitled  to  credit  in  his  account  for  moneys  expended 
in  permanent  improvements  upon  the  real  estate  of  the  heirs.  Jackson  v. 
Jackson,  1  Grat.  143. 
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18.  Testator  bequeathed  to  his  debtor  legacies  larger  in  amount  than  the 
debt ;  the  payment  of  which,  he  directed  was  to  be  made  when  entirely  con- 
venient, free  from  the  charge  of  interest,  and  named  him  executor;  he  also 
released  another  debtor  from  interest  for  twelve  months  after  his  decease. 
Held,  the  amount  of  the  executor's  debt  could  not  be  deducted  from  the 
commissions  charged  on  filing  his  account.     Smith's  Appeal,  2  Barr,  258. 

19.  In  1829,  executor  purchased  land  of  a  debtor  to  the  estate  under  his 
judgment,  for  an  amount  equal  to  his  own  and  prior  liens.  He  settled  his 
accounts,  charging  himself  with  the  amount  of  the  judgment,  and  the  profit 
of  a  subsequent  sale  by  him,  showing  a  balance  still  due  from  the  estate. 
A  purchaser  from  his  vendee,  in  1848,  cannot  set  up  the  equity  of  the  repre- 
sentative or  legatee,  on  the  ground  of  conversion,  as  a  defence  to  the  pay- 
ment of  the  purchase  money.     Oeslager  v.  Fisher,  2  Barr,  467. 

20.  Conveyance  to  executors  in  trust  for  the  estate,  is  a  trust  for  him- 
self representing  the  estate,  and  he  may  convey.    Per  Sergeant  J,    Id, 

21.  Administrators  having  settled  an  account,  which  neither  on  its  race 
or  in  the  decree  purported  to  be  a  partial  account,  cannot  by  a  subsequent 
account,  open  the  matters  contained  therein,  nor  claim  credit  for  non-pay- 
ment of  a  debt  with  which  they  charged  themselves,  even  though  it  was 
stated  that  the  balance  of  the  former  account  was  composed  in  part  of  the 
bond  securing  such  debt    Botper's  Appeal,  2  Barr,  432. 

22.  How  an  administration  account,  not  intended  to  be  final,  should  be 
stated.    Id, 

23.  Incidental  expenses  of  an  administration  may  be  allowed  on  the  set- 
tlement of  a  distribution  account  Aliter,  of  claims  for  debts  due  the  estate. 
John  Wilson's  Estate,  2  Barr,  325. 

24.  On  a  distribution  account  an  executor  allowed  to  retain  the  amount 
of  a  balance  due  a  co-executor,  to  whose  account,  and  the  auditor's  report 
thereon,  exceptions  were  pending.  So  of  partial  payments  to  distributees.  Id, 

25.  A  testator,  after  devising  and  bequeathing  real  and  personal  property, 
directed  that  his  executor  should  "  hold  in  his  own  hands  and  keeping,  and 
to  his  own  use  and  benefit,  as  a  compensation,  and  as  pay  for  his  care  and 
diligence  in  the  settlement  of  the  estate,  and  for  other  considerations,  the 
sum  of  three  per  cent,  on  the  amount  of  the  whole  inventory  of  the  same, 
also  the  whole  sums  that  accrue  during  the  settlement  of  the  same."  Held, 
that  the  executor  was  entitled  only  to  three  per  cent,  on  the  whole  amount 
of  the  inventory,  and  three  per  cent  on  the  sums  that  accrued  during  the 
settlement  of  the  estate,  except  the  income  arising  from  the  real  estate 
devised.  Manning  v.  American  Board  of  Commissioners  for  Foreign 
Missions,  8  Met.  566. 

26.  An  executor  is  entitled  to  a  credit  in  his  administration  account  for 
fees  paid  to  counsel  for  their  professional  services  in  establishing  the  valid* 
ity  of  the  will,  and  the  bequests  therein  contained,  when  the  legatees  en- 
titled to  the  estate  are  the  parties  in  interest.    Scott's  Est,,  9  W.  &  S.  98. 

27.  An  action  against  the  executor  or  administrator  of  a  decedent  with* 
out  making  the  heir  or  devisees  parties  to  it,  does  not  release  the  real  estate 
from  the  lien  of  the  debt ;  but  they  may  be  brought  in  afterwards  by  a  wirt  of 
scire  facias  upon  the  judgment  when  obtained ;  but  in  such  cases  the  heir  or 
devisee  may  make  any  defence  which  he  could  have  made  to  the  original 
action.     Benner  v.  Phillips,  9  W.  &  S.  13. 

28.  A  person  acting  as  executor  is  not  to  be  made  a  party  personally,  to  a 
bill  filed  to  contest  the  validity  of  the  will  under  which  he  is  acting.  Cooker's 
ex'rs.  <f*  ofr*  v.  Bryan  <Sf  als,,  1  Grat.  18. 

See  Costs,  8.— Debtor  and  Creditor,  6.— Decedents,  1,  3,  4,  5,  6.— Ex- 
ecutions, %.— Judgment,  8. — Liens,  1. — Limitations,  12. — Practice,  38. — 
Principal  and  Surety,  16.— Trusts  and  Trustees,  11.—  Witness,  7, 8,  9, 
10, 11, 12.— Wills,  6,  a 
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THE  SMALL  DEBTS  ACT. 

Few  of  our  readers,  we  imagine,  are  familiar  with  the  de- 
tails of  the  Act  of  Parliament,  passed  in  August,  1846,  regulat- 
ing the  recovery  of  small  debts  and  demands  in  England.  In 
several  aspects  this  Act  is  interesting  to  us.  Practically  it  is 
suggestive  of  changes,  the  introduction  of  which  it  may  be  well 
worth  our  while  seriously  to  consider.  Since  the  laws  abolish- 
ing imprisonment  for  debt,  (passed  about  the  same  time  in 
England  and  in  many  of  the  States  in  this  country,)  were  en- 
acted, a  period  has  succeeded  which  can  with  propriety  be 
characterized  as  little  less  than  lawless.  The  relation  of  debtor 
and  creditor,  which,  in  a  commercial  community  like  ours, 
necessarily  springs  from  an  enlarged  system  of  credit,  so  far 
as  the  remedy  of  the  creditor  is  concerned,  has  been  almost 
totally  destroyed.  For  both  debtor  and  creditor,  we  are  satis- 
fied, it  would  have  been  far  better,  had  every  remedy  for  the 
collection  of  debts  been  withdrawn ;  better  for  the  debtor,  for 
he  would  then  have  had  no  encouragement  for  dishonesty  or 
fraud ;  better  for  the  creditor,  for  then,  instead  of  a  broken  reed 
to  lean  upon, — a  right  ostentatiously  paraded  before  him  without 
any  adequate  remedy,  or  one  which,  to  say  the  best  of  it,  "won 
him  only  to  his  harm," — he  would  have  trusted  only  where 
he  felt  he  could  not  be  deceived,  and  where  the  trust  was  bro- 
ken, have  had  none  but  himself  to  blame.*   We  regard  the  law 


*  An  ordinary  wholesale  dealer  sells  a  parcel  of  goods  on  credit  to  the  retail 
dealer,  and  takes  a  bill  of  exchange  payable  on  -a  day  certain.  On  the  due  payment 
of  this  hill  he  relies  to  enable  him  to  pay  the  manufacturer  who  supplied  bun.  The 
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abolishing  imprisonment  for  debt,  as  an  unmitigated  evil,  an 
attempt  proceeding  from  ill-conceived  motives  of  philanthropy 
and  good  feeling  to  cure  a  difficulty,  which,  after  all,  was  in  a 
great  degree  of  purely  imaginary  character.  Under  a  wisely 
directed  insolvent  system,  or  perhaps  what  would  be  still  bet- 
ter, a  general  bankrupt  law,  many  of  the  hardships  upon  which 
the  changes  for  years  past  have  been  so  eloquently  rung,  and 
which  have  produced  the  state  of  things  under  which  in  both 
countries  we  now  labour,  might  easily  have  been  avoided. 
How  infinitely  superior  this  course,  simple  and  plain  in  its  pro- 
cedure, to  the  lame  and  inefficient  system  which  now  prevails, 
injurious  to  the  interests  of  trade  and  commerce,  and  what  is 
far  worse,  though  unfortunately  too  often  made  only  a  secon- 
dary consideration,  calculated  to  degrade  the  moral  feeling  of 
the  people. 

The  magnitude  of  the  evil  is  gradually,  however,  working 
its  cure.  The  leap  from  one  extreme  to  the  other,  has  proved, 
as  is  generally  the  case,  a  remedy  quite  as  bad  as  the  disease. 
Men's  experience  and  their  wants  are  beginning  to  create  a 

Mil  of  exchange  is  not  paid ;  he  make*  inquiries,  and  finds  that  his  debtor  is  wiling 
bis  goods  over  the  counter  to  ordinary  customer,  under  prime  cost,  is  sending 
away  large  parcels  by  carrier,  in  a  manner  quite  inconsistent  with  the  business  of  a 
retail  trader,  and  he  learns  other  facts  which  convince  him,  as  a  man  of  business, 
that  his  debtor  is  about  to  cheat  his  creditors.  He  goes  to  his  solicitor,  and  this 
conversation  passes : 

Client.    "What  can  Idol" 

Solicitor.    "  Nothing !     At  least,  nothing  effectual." 

Client.    "  Can  not  I  arrest  my  debtor  V* 

Solicitor.  "  No  I  The  cry  for  many  years  before  1838,  was,  that  arrest  was) 
unjust  and  cruel  and  in  1838,  the  legislature  abolished  it,  unless  there  was  evi- 
dence that  the  debtor  was  about  to  abscond ;  and  debtors  don't  abscond  now  ;  they 
don't  run  away  now;  because  there  is  nothing  for  them  to  run  away  from;  they 
used  to  run  away  from  arrest;  but  now  there  is  no  arrest  for  them  to  run  away 
from ;  so  mat  they  stay  where  they  are." 

Client.    "  Had  I  not  better,  then,  bring  an  action  against  him  !" 

Solicitor.  "  I  don't  think  it  will  do  you  much  good.  As  soon  as  you  bring 
your  action,  your  debtor  will  get  some  friend  to  sue  him ;  he  will  defend  your  action ; 
he  will  make  no  defence  to  his  friend's  action.  His  friend  will  get  judgment  and 
execution  first ;  and  when  the  sheriff  goes  in  under  your  execution,  he  will  find  an 
officer  in  possession  under  another  execution,  and  will  be  obliged  to  retire,  and  yoa 
will  be  only  so  much  the  more  out  of  pocket.  By  bringing  an  action  you  will 
only  be  throwing  good  money  after  bad." 

Client.    "  Am  I  then  wholly  remediless  ?" 

Solicitor.  "  I  fear  you  are,  and  as  long  as  the  law  remains  as  it  is,  my  advice  to 
you  must  be,  if  your  debtor  offers  you  five  shillings  on  the  pound,  take  it ;  if  he 
offers  you  one  shilling,  or  one  penny,  take  it;  and  if  nothing,  leave  him  alone,  and 
tejoicethat  his  next  victim  will  be  some  one  else."— Low  Review,  November,  1846. 
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better  fading,  and  we  have  some  hopes  that  in  the  course  of  a 
few  years  we  shall  have  probably  returned  to  the  old  state  of 
things,  having  relieved  ourselves  of  some  abuses  which  the 
legislature,  had  it  given  the  subject  proper  attention  at  first, 
might  have  obviated  without  subjecting  us  to  the  necessity  of 
acquiring  the  lesson  by  bitter  experience.  A  restoration  of  the 
law  of  arrest,  on  mesne  process,  (not  imprisonment  for  debt, 
for  that  conveys  precisely  the  idea  of  the  abuse  we  would  see 
corrected,)  appears  now  to  be  the  inclination  of  the  public  mind, 
and  so  long  as  any  remedy  is  given  for  the  recovery  of  debts, 
arrest  of  the  person,  properly  guarded  against  abuse,  is  the  only 
efficient  means  of  protecting  the  rights  of  the  creditor. 

The  progress  of  these  opinions  is  well  illustrated  by  a  writer 
in  one  of  the  late  foreign  law  periodicals. 

u  Interim  relief,  early  relief,  precautionary  relief  upon  a  case 
of  high  probability,  as  contradistinguished  from  that  ultimate 
relief  which  is  founded  on  legal  certainty,  attained  by  trial  and 
judgment,  after  hearing  both  parties,  is  granted  by  all  courts 
acting  on  rational  principles.  Observe  what  is  done  under  the 
criminal  law,  and  in  chancery.  Under  the  criminal  law,  you 
do  not  say  the  mere. affidavit  of  the  prosecutor,  that  the  alleged 
criminal  is  guilty,  shall  send  him  to  prison  without  inquiry ;  nor 
do  you  say  that  under  no  circumstances  shall  he  go  to  prison 
till  after  trial  and  judgment.  You  rush  into  neither  one  ex- 
treme rior  the  other.  You  have  preliminary  inquiry  before  a 
coroner,  a  magistrate,  or  some  proper  authority ;  and  if  on  the 
whole  there  appears  a  fair  prima  facie  case  of  probable  guilt,  you 
do  not  allow  what  the  Times  very  justly  calls  *  sentimentality,9 
to  prevent  you  sending  the  untried  man  to  prison  to  abide  his 
trial  In  chancery,  a  plaintiff  asks  for  an  injunction,  or  other 
precautionary  relief.  You  do  not  say  establish  your  case  by 
pleading  to  issue  and  obtaining  a  decree,  and  then  we  will 
grant  you  the  injunction ;  nor  do  you  say,  on  the  other  hand, 
the  plaintiff  has  sworn  positively, — that  is  enough.  '  It  may 
be  inconvenient  to  the  defendant  to  have  the  injunction  issue, 
but  there  would  be  ten  times  more  inconvenience  if  we  were 
to  try  whether  plaintiff  swears  true.'  You  do  not  rush  into 
either  one  extreme  or  the  other :  you  do  inquire  whether  plain- 
tiff swears  true ;  you  say  to  the  plaintiff,  show  a  sufficient  prima 
facie  case,  and  if  necessary  we  will  grant  the  injunction  at 
once,  with  liberty  to  the  defendant  to  move  to  dissolve  it;  or 
you  take  the  less  strong  step  of  desiring  the  plaintiff  to  give 
notice  to  the  defendant,  and  you  then  near  and  decide,  not 
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conclusively  but  by  way  of  precaution,  on  hearing  the  statement 
od  both  sides.  Why  should  not  the  analogy,  furnished  by  the 
criminal  law,  and  by  chancery,  be  adopted  in  the  matter  of 
arrest  1  Why  should  not  the  creditor  attend  before  a  proper 
judge,  and  show  a  sufficient  prima  facie  case  of  debt  due,  pro- 
ducing his  written  documents,  his  books  and  papers  to  fortify 
his  statement ;  and  on  satisfying  the  judge,  either  have  a  sum- 
mons for  the  debtor  to  appear,  or  on  showing  a  probable  case 
of  contemplated  fraud  have  a  warrant  of  atrest,  a  capias  ad 
respondendum  in  the  first  instance  1n — Law  Review,  Nov.  1846. 

After  a  rigid  inquiry  by  the  commissioners  of  Common 
Law  into  the  state  of  the  inferior  courts  in  England,  the 
general  conclusion  arrived  at  by  them  was,  "  that  the  inade- 
quacy of  the  present  course,  in  causes  of  action  from  40s.  to  at 
least  20L  amounts  almost  to  a  denial  of  justice ;"  and  that  the 
defects  of  the  inferior  courts,  were  so  numerous  and  compli- 
cated, that  it  was  easier  to  devise  new  institutions,  than  to  intro- 
duce effectual  improvements  into  those  which  exist. 

Various  causes  for  this  reform,  into  which  it  is  scarcely 
necessary  for  us  to  inquire  here,  were  assigned  by  the  com- 
missioners, growing  chiefly  out  of  the  very  narrow  jurisdiction 
of  county  and  inferior  Courts,  the  old  standard  of  40s.  being 
retained ;  the  distance  of  the  place  of  trial  from  the  residences 
of  parties  and  witnesses ;  delay;  the  facility  of  evading  execu- 
tion, and  the  expense  of  the  proceeding  as  compared  with  the 
amount  of  the  demand. 

In  1844,  was  passed  the  Act  to  amend  the  law  of  Insolvency, 
,  Bankruptcy,  and  Execution;  the  57th  section  of  which  enact- 
ed, "  that  from  the  passing  of  that  act  no  person  should  be 
taken  or  charged  in  execution  upon  any  judgment  in  any  ac- 
tion for  the  recovery  of  any  debt  wherein  the  sum  recovered 
shall  not  exceed  the  sum  of  twenty  pounds,  exclusive  ofccosts." 
Stringent  provisions  against  fraud  are  contained  in  this  act. 
With  a  view  still  further  of  carrying  out  the  reforms  suggested 
by  the  commissioners,  the  Act  for  the  more  easy  recovery  of 
small  debts  and  demands,  was  passed  in  August  last  The 
Act  consistsof  143  sections.  The  first  57  sections  have  reference 
chiefly  to  the  establishment  and  jurisdiction  of  courts,  the  ap- 
pointment and  office  of  judges ;  places  and  times  of  holding 
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courts,  &c.  The  58th  section  gives  jurisdiction  to  the  county 
court,  in  all  pleas  of  personal  actions  where  the  debt  or  damage 
claimed  is  not  more  than  twenty  pounds — such  actions  to  be 
heard  and  determined  in  a. summary  way.  Sections  69  to  71 
regulate  the  modes  of  jury  trials  and  their  constitution.  Judges 
are  to  decide  all  questions  of  law  or  fact  except  when  juries  are 
empanneled.  In  cases  above  five  pounds  either  plaintiff  or  de- 
fendant to  be  entitled  to  demand  a  jury,  but  in  cases  under 
five  pounds  such  demand  to  be  subject  to  the  discretion  of  the 
judge.  The  juries  are  to  consist  of  five  jurors,  and  to^deliver 
an  unanimous  verdict.  The  same  jury  may  try  several  cases 
in  one  day  without  being  resworn.  On  the  sitting  of  the  court, 
and  parties  answering  to  their  names,  the  judge  to  proceed  in 
a  summary  manner  to  try  the  cause  without  further  pleading 
or  formal  joinder  of  issue.  No  evidence  to  be  given  by  plaintiff 
of  any  demand  or  cause  of  action  except  that  stated  in  the 
summons.  No  defendant  to  be  allowed,  without  the  consent  of 
the  plaintiff,  to  plead  set-off  or  to  claim  the  benefit  of  infancy, 
coverture,  statute  of  limitations,  &c.,  without  notice  to  the 
clerk,  who  shall  communicate  the  same  to  the  plaintiff.  The 
parties  themselves  or  their  wives  may  be  examined  as  witnesses. 
Judgment  of  the  court  to  be  final,  except  the  judge  shall  think 
proper  to  grant  a  new  trial.  Causes  to  be  removed  into  the 
superior  courts  only  by  leave  of  a  judge  of  one  of  the  superior 
courts,  and  where  the  demand  is  above  five  pounds.  The 
judge  to  be  empowered  to  order  payment  of  the  debt  and  costs 
by  instalment — such  instalments  to  be  paid  into  court.  If  there 
are  no  goods  to  satisfy  the  judgment,  the  debtor  may  be  sum- 
moned to  appear  before  the  court,  and  be  examined  on  oath 
touching  his  estate  and  effects,  the  circumstances  under  which 
he  incurred  the  liability,  and  his  means  of  payment.  If  the 
debtor  does  not  answer  such  summons,  and  shall  not  allege 
sufficient  excuse  for  not  attending ;  if  attending,  he  does  not 
give  satisfactory  answers ;  or  if  it  shall  appear  that  he  has  ob- 
tained credit  from  the  plaintiff  under  false  pretences  or  by 
means  of  fraud  or  breach  of  trust,  or  has  wilfully  contracted 
such  debt  or  liability  without  having  had  at  the  same  time  a 
reasonable  expectation  of  being  able  to  pay  or  discharge  the 
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same;  or  shall  have  made  or  caused  to  be  made  any  gift,  d* 
livery,  or  transfer  of  any  property ;  or  shall  have  changed,  re* 
moved  or  concealed  the  same  with  intent  to  defraud  his  credi- 
tors ;  or  if  it  shall  appear  to  the  satisfaction  of  the  said  judge, 
that  the  party  has  had  since  the  judgment  sufficient  means  and 
ability  to  pay  the  debt  or  damages,  and  if  he  shall  refuse  to  pay 
the  same,  it  shall  be  lawful  for  the  judge  to  order  that  any 
such  party  may  be  committed  to  the  common  gaol,  or  house 
of  correction,  for  any  period  not  exceeding  forty  days.  The 
remaining  clauses  are  not  of  sufficient  importance  to  require 
particular  notice. 

.  From  the  brief  sketch  we  have  thus  given  of  the  "  Small 
Debts  Act,"  it  will  be  seen  that  several  very  importantchanges 
have  been  made  in  the  character  and  jurisdiction  of  the  English 
county  and  inferior  courts.  The  reform  certainly  appears  to 
have  been  much  needed.  Many  of  the  provisions  of  this  Act 
are  familiar  to  us,  in  most  of  the  United  States.  Some  of  its 
most  prominent  features,  however,  we  believe  are  novel  even 
here.  Procedure  without  writ;  the  discretionary  character 
of  trial  by  jury;  the  jury  itself  cut  down  from  twelve  to  five  * 
the  absence  of  all  pleading  or  formal  joinder  of  issue ;  the  testi- 
mony admitted ;  the  very  limited  right  of  appeal ;  and  the  ex- 
traordinary power  vested  in  the  judge  to  compel  discovery, 
by  examination  in  open  court, — are  all  innovations  more  or 
less  unknown  throughout  the  United  States,  and  are  cer- 
tainly worth  the  examination  of  our  legal  reformers.  The 
limits  of  this  paper  will  not  permit  us  to  do  more  than  notice 
them  in  a  general  way.  We  leave  them  to  our  readers  to 
draw  what  practical  inferences  they  will. 

In  another  point  of  view  this  act  is  singularly  illustrative  of 
the  taste  for  reform,  or  to  use  a  phrase  savouring  of  more  civility 
to  our  ancestors,  change,  which  appears  to  be  the  great  charac- 
teristic of  our  age.  Why  our  sturdy  forefathers  slumbered  so 
long  in  benighted  ignorance,  it  is  not  for  us  to  fathom.  Certain 
it  is,  whatever  may  be  the  sins  and  omissions  of  this  genera* 
tion,  the  future  historian  will  have  no  reason  to  find  fault,  in 
summing  up  the  list  of  its  shortcomings,  with  its  respect 
for  the  wisdom  of  its  ancestors.    Upon  that  score  we  are  cer- 
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tainly  blameless.  The  trite  antiques  will  not  answer  (he  rait 
way  speed  of  our  modern  reformers,  and  the  law  has  come  in 
for  its  full  share.  From  Jeremy  Bentham,  down  to  the  least 
member  of  a  legislative  judiciary  committee,  whose  qualifi- 
cations for  law-making  rest  upon  the  very  questionable  title 
derived  from  a  two  years'  apprenticeship  to  a  practising  attor- 
ney, or  from  the  wholesome  draughts  imbibed  at  the  fountain 
of  justice  as  clerk  of  a  county  court,  the  cry  is,  reform  it 
altogether.  These  are  the  viginti  annorum  lucubrationcs  of 
the  modern  Cokes  and  Fortescues  who  grace  our  hall$  of 
legislation.  From  the  ballot  box,  as  from  the  head  of  Jove, 
Minerva-like  they  spring ;  omniscient  as  well  as  omnipotent, 
they  .boldly  advance  to  their  task ;  their  constituents  have 
dubbed  them  legislators  for  the  nonce,  and  be  the  law  common 
or  statute,  scripta  or  nan  scripta,  they  attack  it  as  boldly  and 
with  as  little  ceremony,  as  if  they  had  made  it  the  study  of 
their  lives.  We  cry  mercy  to  this  mode  of  legislation.  Making 
every  allowance  for  the  dullness  of  our  forefathers,  and  to  the 
fullest  extent  admitting  the  light  which  beams  on  us,  it  may  be 
a  grave  question  whether  festina  lente,  on  the  subject  of  law 
reform  at  least,  be  not  the  most  politic  course.  There  is  need  for 
reform.  New  laws  must  undoubtedly  be  made.  The  ever  vary- 
ing  changes  in  society  constantly  require  them ;  but  in  justice's 
name,  we  plead,  that  when  other  than  the  silent  hand  of  time  is  to 
work  these  changes— and  time,  after  all,  is  the  safest  and  best 
reformer— -the  work  should  be  cautiously  and  carefully  approach- 
ed, and  proceeded  in  with  some  little  respect  for,  and  acquaint- 
ance with,  the  opinions  of  those  who  have  had  the  misfortune  to 
precede  us.  There  is  no  royal  road — and  in  uttering  this  palpable 
truism  to  us,  we  ask  pardon  of  the  spirit  of  the  age — to  know- 
ledge of  any  kind  whatever;  least  of  all  to  the  knowledge  of  the 
traditionary  fabric  of  our  laws.  We  possess  no  code  condensing 
in  a  few  pithy  and  pointed  generalities  the  very  essence  and  body 
of  our  jurisprudence.  Our  common  law  is  the  gathered  wisdom 
of  ages — a  system  of  precedents,  which,  in  the  hands  of  wise  and 
learned  men,  has  adapted  itself  with  wonderful  facility  to  the 
growing  wants  of  society ;  and  spite  of  the  sneers  at  its  some- 
times awkward  and  cumbrous  machinery,  we  have  much  faith 
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in  it  still.  It  is  a  shrine  we  care  not  to  see  defaced.  If  it  has  it* 
abuses,  let  them  be  corrected  by  those  who  can  well  weigh 
the  substitutes  proposed.  For  every  trade  or  calling  some 
previous  training,  a  smattering  of  information  at  least,  seems 
to  be  required, — for  legislation,  emphatically  none.  Is  this 
right  1  Is  it  even  reasonable  ?  Whence  proceeds  the  mass  of 
crude  and  ill-digested  laws  which  annually  flood  the  land,  but 
from  ignorance,  upon  the  part  of  the  makers,  of  the  legislation 
which  existed  before.  Turn  over  the  pages  of  our  statute 
books, — law  upon  law  passed — at  one  time  enacting  with  verbi- 
age and  tautology  enough  to  puzzle  a  bench  of  judges  to  dis- 
cover its  hidden  meaning,  and  haply,  drawing  from  them  the 
amiable  dictum  that  the  legislature  meant  something,  but 
they  did  not  know  what, — perhaps  the  most  elementary  prin- 
ciple of  the  common  law :  at  another,  for  the  sake  of  some 
local  benefit,  or  to  favour  a  particular  class,  striking  at  the 
very  foundations  upon  which  the  common  law  rests. 

We  would  not  be  understood  as  opposed  to  reform ;  but  this 
lightning  speed  of  legislation  is  as  indecent  as  it  is  ilUjudged. 
The  Bench  and  Bar  is  the  conservative  element  of  our  sys- 
tem ;  but  it  does  not  therefore  follow  that  they  will  blindly  close 
their  eyes  to  all  change.  The  history  of  judicial  legislation  is 
a  proud  answer  to  this  charge.  All  they  ask  is,  that  before  a 
change  takes  place,  a  fit  substitute  should  be  adopted  ;  and  being 
better  acquainted  with  the  state  of  the  law  than  their  lay 
brethren,  and  of  course  better  able  to  appreciate  the  difficul- 
ties which  oppose  themselves  to  reform,  they  very  naturally 
ask  that  their  opinion  shall  be  consulted.  A  law  Commission, 
similar  to  the  one  which  has  introduced  so  many  valuable  re- 
forms in  the  English  law  within  a  few  years  past,  might  re- 
lieve our  legislatures  from  a  subject  which,  as  a  general  rule, 
they  may  be  said  to  know  very  little  about,  and  in  the  end 
perhaps  save  a  great  deal  of  unnecessary  trouble. 


1 


COLUMBIA  BRIDGE  V.  JACOB  KLIBft,  ET  AL. — S.  C.  P.  91? 


THE  COLUMBIA  BRIDGE  COMPANY,  ASSIGNEE  OF  JONATHAN 

MIFFLIN  v.  JACOB  KLINE,  et  al.# 

Supreme  Court  of  Pennsylvania,  November,  1825. 


(1.)  A  party  must  bring  forward  the  several  parte  of  his  can  in  their  order ;  tad 
although  the  Court  has  power  to  relax  the  rule  in  this  respect,  its  refusal  so  to  do, 
is  matter  of  legal  discretion  not  subject  to  writ  of  error. 

(3.)  It  is  not  error  that  in  charging  the  jury,  the  Court,  after  answering  a  point 
submitted  affirmatively,  proceeds  to  qualify  it  by  stating  that  if  the  facte  were  dif- 
ferent from  those  assumed  in  the  point,  the  law  would  be  otherwise.  The  question 
always  is,  not  whether  a  party  is  deprived  of  the  advantage  gained  by  an  artful 
representation  of  a  part  of  the  case,  but  whether  the  court  has  laid  down  sound  law 
for  the  decision  of  the  whole. 

(3.)  When  an  agreement  is  invalid  from  the  unlawfulness  of  its  consideration, 
any  subsequent  agreement  based  upon  it  is  equally  invalid. 

(4.)  Though  a  defence  between  the  original  parties  to  a  bond  may  be  waived  in 
favour  of  an  assignee  for  a  valuable  consideration,  who  is  encouraged  to  part  with 
his  money,  by  the  acts,  declarations,  or  even  the  silence  of  the  obligor,  yet  where 
there  is  more  man  one  obligor,  it  should  appear  that  all  joined  in  the  acts  which  are 
relied  on  as  a  waiver. 

(5.)  Where  an  act  of  Assembly  stipulated  that  a  corporation,  before  enjoying 
certain  immunities,  should  give  security  to  the  Court  of  Common  Pleas,  in  such 
cases,  and  in  such  manner,  as  the  said  Court  may  think  proper  to  require  for  the 
faithful  payment  and  redemption  of  all  the  notes  by  them  issued ;  held,  that  the  bond 
of  the  corporation  alone,  was  not  sufficient  security  within  the  act 

(6.)  A  corporation  cannot  maintain  an  action  on  a  bond  taken  by  it,  or  assigned 
to  it,  unless  it  be  for  a  debt  contracted  in  the  courseof  i  to  leptimate  operations,  and 
for  an  object  finally  promotive  of  the  purpose  for  which  it  is  incorporated  ;  but  such 
corporation  would  have  a  right  to  take  a  bond,  or  the  assignment  of  a  bond,  for 
moneys  advanced  for  the  purposes  of  its  constitution,  or  for  any  other  object  fairly 
promotive  of  the  views  and  intentions  for  which  the  company  was  incorporated. 

£7.)  A  corporation  may  be  a  trustee. 

The  facts  of  this  case  sufficiently  appear  in  the  opinion  of 
the  Court,  which  was  delivered  by 

Gibson,  J. — Taking  for  granted,  that  the  evidence  contained 
in  the  bill  of  exceptions  was  intrinsically  competent  to  rebut 
what  had  come  from  the  other  side,  the  question  is,  was  it 
offered  in  season?  It  was  not  produced  till  the  party  offering 
it  had  rested  the  evidence  on  his  part,  at  two  different  stages 

*  This  case  was  not  reported  at  the  time  in  consequence  of  a  doubt,  entertained  by 
Chief  Justice  TQghman,  of  the  propriety  of  touching  the  question,  of  a  corporation's 
capacity  to  hold  in  trust ;  but  he,  as  well  as  Mr  Justice  Duncan,  fully  concurred  on 
all  the  other  points. 
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of  the  trial  after  the  reception  of  the  evidence  which  it  was 
proposed  to  rebut  He  therefore  had  waived  the  benefit  of  it 
by  not  producing  it  at  the  proper  time ;  after  which,  the  Court 
was  not  bound  to  admit  it  A  party  must  bring  forward  the 
several  parts  of  his  case  in  their  order,  and  although  the  Court 
has  powe{  to  relax  the  rule  in  this  respect,  it  may  refuse  to  do 
so ;  and  the  exercise  of  what  is  matter  of  legal  discretion, 
cannot  be  made  the  subject  of  error. 

The  remaining  exceptions  are,  to  the  opinion  of  the  Court,  on 
points  submitted  by  counsel. 

The  bond  on  which  this  suit  is  brought  was  substituted  for 
another  which  had  been  given  for  a  part  of  the  price  of  sixty 
acres  of  land,  purchased  by  Jacob  Kline,  Isaac  Ruth  and  Isaac 
Mingle,  at  the  enormous  price  of  $50,000,  with  a  view  to  reim- 
bursement by  dividing  the  whole  into  lots  and  disposing  of 
them  by  a  lottery ;  and,  in  reference  to  this  stage  of  the  trans- 
action, the  Court  was  requested  by  the  counsel  of  the  plaintiff 
to  charge,  that  if  Mifflin,  the  vendor,  knew  of  the  intention  of 
the  purchasers  to  make  the  property  the  subject  of  a  lottery,  it 
would  furnish  no  objection  to  the  recovery  of  the  purchase 
money.  This  proposition  was  adopted  by  the  Court ;  but  on 
a  point  made  by  the  other  side,  the  jury  were  at  the  same 
time  instructed  that  if  there  was  an  agreement  that  the  vendor 
should  participate  in  the  profits  of  the  lottery,  the  whole  con- 
tract would  be  illegal ;  and  that  neither  he  nor  his  assignee 
could  recover.  The  objection  made,  is  not  to  the  soundness 
of  this  direction ;  but  to  the  manner  of  stating  it,  the  counsel 
contending  that  he  was  entitled  to  have  the  opinion  of  the  Court 
separately  and  distinctly  on  the  facts  as  he  had  submitted  them, 
without  regard  to  other  facts  that  might  be  supposed  to  exist 
in  connection  with  them.  The  opinion  of  the  Courbwas,  in 
fact,  separately  delivered  on  the  facts  as  they  were  propound* 
ed,  although  the  judge  immediately  afterwards  stated  the  law 
as  it  would  arise  out  of  them  mingled  with  other  facts  which 
it  was  supposed  might  possibly  be  deduced  from  the  evidence. 
But  even  were  it  otherwise,  it  wopld  be  preposterous  to  reverse 
for  such  a  reason.  It  is  the  business  of  the  Court  to  furnish 
rules  of  decision  applicable  to  every  combination  of  the  facts 
that  may  result  from  the  evidence ;  and  the  question  always 


k 

m 


MJPEEMB  COURT  OF  PMHSTLVAHU.  819 

must  be,  not  whether  a  party  has  been  deprived  of  the  ad  van 
tage  likely  to  be  gained  by  an  artful  representation  of  a  part  of 
the  case,  but  whether  the  Court  has  laid  down  sound  law  for 
the  decision  of  the  whole  of  it    To  say  that  anything  else  is 
error,  would  put  an  end  to  all  fairness  in  trials. 

The  counsel  for  the  plaintiff  further  requested  the  direction 
of  the  Court,  that  the  second  bargain  between  the  vendor  and 
the  purchasers  superseded  the  first,  and  consequently  that  the 
rights  of  all  parties  were  to  be  determined  by  it  exclusively. 
The  Court  did  so  direct,  but  added,  that  as  the  bond  on  which 
the  suit  is  brought  was  given  in  lieu  of  a  former  bond  executed 
for  a  part  of  the  original  purchase  money,  the  question  whether 
the  consideration  of  it  was  legal,  would  still  depend  on  the  cir- 
cumstances of  the  original  transaction :  and  that  the  second 
bond  would  be  affected  by  anything  that  would  have  affected 
the  first  I  perceive  no  error  in  this.  No  doubt  an  entirely 
new  contract  on  new  consideration,  and  for  a  lawful  purpose, 
would  have  been  binding;  but  that  there  was  such  a  thing  I  do 
not  understand  it  to  be  seriously  pretended.  The  transaction 
in  the  presence  of  Mr.  Barnitz,  was  evidently  nothing  more 
than  a  modification  of  the  original  bargain,  which,  if  made  in 
despite  of  the  acts  of  Assembly  for  the  suppression  of  lotteries, 
would  not  admit  of  confirmation  by  a  subsequent  agreement  on 
the  same  basis,  or  one  that  should  look  to  the  attainment  of 
any  object  which,  at  the  time  of  the  original  bargain,  was  un- 
lawful- The  canker  at  its  core,  would  be  incurable.  The 
validity  of  the  second  bond,  therefore,  would  depend  on  the 
circumstances  which  might  affect  the  first.  This  is  established 
by  Duncan  t>.  M'Crilough,  4  S.  &  R.  483,  and  the  cases  there 
cited. 

The  next  ground  of  exception  is  the  omission  to  charge  that, 
although  the  vendor  should  be  proved  to  have  remit&d  a  part 
of  the  bond,  the  jury  ought  nevertheless  to  find  the  amount  of 
the  penalty,  to  enable  him  to  have  execution  for  the  sum 
actually  due.  It  is  obvious  that  this  could  have  had  no  effect 
on  the  merits :  for  no  jury  is  so  dull,  as  not  to  know  that  the 
release  of  part  of  a  debt,  is  not  a  release  of  the  whole ;  and  an 
exception  of  the  sort  ought  therefore  to  receive  no  favour. 
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Bat  the  position  is  not  maintainable,  that  the  plaintiff  in  aa 
action  of  debt  on  the  act  of  Assembly,  to  recover  a  sum  due 
by  bond,  is  entitled  to  a  verdict  and  judgment  for  the  penalty, 
as  at  the  common  law.  By  the  express  provisions  of  the  act 
he  is  required,  in  stating  his  demand,  to  go  for  the  precise  sum 
which  he  believes  to  be  recoverable ;  and  in  case  of  recovery 
the  verdict  and  judgment  is  for  the  sum  ascertained  to  be  due. 
The  counsel  therefore  had  no  right  to  a  direction  such  aa  was 
required. 

Again,  the  Court  was  desired  to  charge,  that  if  the  jury 
should  be  of  opinion  that  a  bond  of  Jacob  and  George  Kline 
for  1178  dollars,  borrowed  for  the  use  of  the  obligors,  and  a 
note  of  Jacob  Kline,  endorsed  by  Herr,  for  800  dollars,  were 
satisfied  out  of  the  money  advanced  by  the  plaintiffs  as  the 
consideration  of  the  assignment ;  and  further,  that  the  obligors 
received  300  dollars  out  of  the  money  so  advanced  for  the 
purpose  of  paying  off  incumbrances,  so  that  they  might  be  en- 
abled to  execute  their  agreement  with  Mifflin  the  assignor; 
then  the  defendants  would  be  precluded  from  setting  up,  against 
the  assignee,  any  defence  which  they  might  have  set  up  against 
the  assignor ;  and  for  not  having  so  directed  the  jury,  exception 
is  taken.  It  is  clear,  however,  that  these  circumstances  alone 
would  not  be  decisive.  A  defence  between  the  original  parties 
may  doubtless  be  waived  in  favour  of  an  assignee  for  valuable 
consideration,  who  is  encouraged  to  part  with  his  money  by 
the  acts,  declarations,  or  even  the  silence,  of  the  obligor.  But 
when  there  are  two  or  more  obligors,  it  should  appear  that  all 
joined  in  the  acts  which  are  relied  on  as  a  waiver.  Now  it 
was  no  part  of  the  proposition  that  Herr,  who  was  a  surety, 
and  could  not  be  deprived  of  his  defence  without  his  assent,  or 
indeed,  that  any  of  the  others  in  particular,  participated  in  the 
acts  which  are  alleged  to  be  a  waiver ;  and  such  participation, 
the  jury  were  very  properly  instructed,  was  absolutely  neces- 
sary to  constitute  a  waiver  that  would  affect  all  the  defendants. 

The  next  exception  is,  that  the  Court  refused  to  direct  the 
jury  to  consider  the  acts  of  Kline,  the  principal  obligor,  and 
Mifflin  the  obligee,  as  the  acts  of  Herr,  the  surety,  although  the 
atter  may  not  have  known  of  or  assented  to  them.  This  propo- 
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sition  is  so  extravagant  in  itself,  that  particular  remarks  on  it 
are  unnecessary* 

Thus  far  I  have  considered  the  points  in  the  cause  separately ; 
not  because  I  think  them  worthy  of  discussion,  but  because  of 
the  magnitude  of  the  contest,  rather  than  the  difficulty  of  the 
law.    What  remains  is  more  important 

The  counsel  for  the  defendants  desired  the  Court  to  direct 
the  jury,  that  the  plaintiff  could  not  maintain  an  action  on  this 
bond*  (1.)  Because  it  has  not  authority  under  the  act  of  in- 
corporation to  purchase  bonds :  (2.)  because  the  act  of  the  24th 
of  February,  1820,  which  was  passed  to  enable  it  to  recover 
debts  due  to  it,  embraces  debts  due  which  were  contracted 
only  in  the  course  of  its  banking  operations,  to  which  class 
this  particular  debt  does  not  belong :  and  (3.)  because,  if  that 
act  does  embrace  this  debt,  yet  the  preliminary  security 
which  it  requires  of  the  plaintiff  has  not  been  given.  The  Court 
was  of  opinion,  that  the  debt  was  not  within  the  purview  of 
the  act,  both  because  it  was  not  intended  to  operate  on  debts 
for  which  suits  were  then  depending,  and  because  the  transac- 
tion in  question,  was  not  a  banking  operation,  and  therefore 
not  forbidden  by  the  13th  section  of  the  act  of  the  21st  March, 
1814,  the  severity  of  which,  the  act  of  1820  was  intended  to 
mitigate ;  but  that  if  it  were  within  these  two  acts,  the  plaintiff 
had  given  sufficient  security  according  to  the  true  intent  of  the 
third  section  of  the  latter  by  filing  its  own  bond  agreeably  to 
the  order  of  the  Court  of  Common  Pleas  of  Lancaster  County ; 
and  finally,  that  independently  of  these  acts,  the  plaintiff  could 
not  maintain  an  action  on  a  bond  taken  by  it,  or  assigned  to  it, 
unless  it  were  for  a  debt  contracted  in  the  course  of  its  legiti- 
mate operations,  and  for  an  object  promotive  of  the  purpose 
for  which  it  was  incorporated. 

It  does  not  appear  that  any  previous  debt  existed ;  but  the 
transaction  seems  to  have  been  an  investment  of  the  funds  of 
the  corporation  without  any  peculiar  or  distinctive  circum- 
stance. Whether  it  was  a  banking  operation,  depended  on 
facts  which  were  for  the  determination  of  the  jury,  and  of 
which  we  could  but  imperfectly  judge,  if  it  were  our  province 
to  do  so.    The  section  of  the  act  of  1814  prohibits  the  issuing 
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of  the  notes  of  individuals  or  of  incorporations  instituted  for 
other  than  banking  purposes ;  and  declares,  that  notes  discount- 
ed, and  "  contracts  relative  to  business,  usually  done  by  bank- 
ing companies,  which  shall  be  done  by,  or  made  with  unincor- 
porated banks,  individuals,  or  corporations  for  other  purposes/9 
shall  be  absolutely  void.  Now  the  business  done  by  banks 
consists  in  issuing  notes  payable  to  bearer,  which  pass  by 
delivery  as  cash ;  in  discounting  notes,  and  in  receiving  de- 
posits. Judge  Spencer  is  of  opinion  that  the  principal  attri- 
butes of  a  bank  are  comprised  in  its  right  to  do  these  things. 
The  People  v.  The  Utica  Insurance  Company,  15  Johns.  390* 
But  these  are  separate  operations  which  do  not  all  concur  in 
the  same  transaction ;  and  either  of  them  may  or  may  not,  ac- 
cording to  circumstances,  be  a  breach  of  the  act  of  Assembly. 
A  bank  may  refuse  to  receive  deposits,  and  may  yet  be  a  bank* 
ing  institution  for  every  other  purpose.  So,  instead  of  an  ac- 
commodation note,  it  may  require  a  bond  or  single  bill,  in 
which,  those  who,  in  the  usual  course,  pledge  their  responsi- 
bility for  the  borrower,  by  endorsing  his  note,  are  bound  as 
principals ;  and  some  banks  in  this  State  have  actually  adopted 
that  form  of  security.  Nor,  on  the  other  hand,  could  an  un- 
lawful banking  company  elude  the  provisions  of  the  Act  by 
pursuing  the  same  course.  The  issuing  of  any  but  the  notes 
of  incorporated  banks,  was  the  principal  mischief  intended  to 
be  restrained,  and  where  such  notes  are  not  paid  in  discharge 
of  an  existing  debt,  but  are  advanced  on  a  credit  or  security 
of  any  kind,  that  alone  will  stamp  the  transaction  with  crimi- 
nality. But  although  the  Court  inclined  to  think  the  transac- 
tion was  not  a  banking  operation,  it  left  the  facts  to  the  jury, 
with  a  direction  that  if  they  should  be  of  opinion  that  it  was 
such  a  transaction,  then  the  plaintiffs  case  would  not  be  borne 
out  by  the  act  of  1820,  which  was  not  intended  to  affect  the 
rights  of  parties  in  suits  then  depending. 

Ih  this  I  heartily  concur.  The  impolicy  and  injustice  of  ex 
post  facto  laws  are  so  glaring,  that  no  upright  judge  will  be- 
lieve that  the  legislature  intended  to  divest  or  impair  existing 
rights,  unless  where  an  intention  to  do  so  is  so  palpable  as  to 
force  itself  on  the  attention.    What  is  the  language  of  the  legis- 
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lature  on  the  subject  before  us  ?    "Before  the  0f*d\  could 

shall  be  enabled  to  recover  under  this  act,  it  shall  be  its  <*sws 

give  security  to  the  Court  of  Common  Pleas  of  Lancafcy 

County,  in  such  sum  and  in  such  manner  as  the  said  CourV 

may  think  proper  to  require,  for  the  redemption  of  its  notes  in   v 

circulation."    Now  security  given  either  before  or  after  suit 

brought  is  a  compliance  with  the  letter  of  the  act,  and  there*  \ 

fore  it  stands  indifferent)  as  regards  the  expressed  intention  of  \ 

the  legislature,  at  what  time  it  is  given  so  that  it  be  before  re* 

covery ;  but  does  it  stand  indifferent  as  respects  the  justice  of 

the  case  T    It  must  appear  clearly  that  the  legislature  intended 

to  subject  these  defendants  to  costs  which  accrue  when  they 

had  a  defence,  before  an  intention  to  do  so  will  be  imputed  to 

them ;  and  in  this  respect  our  case  is  quite  as  strong  as  Bedford 

v.  Shilling,  4S.&R.,  401. 

But  I  by  no  means  concur  that  the  bond  of  the  plaintiff  alone 
is  security,  within  the  true  intent  and  meaning  of  the  act  The 
Common  Pleas  of  Lancaster  County  doubtless  had  unlimited 
discretion  in  determining  the  amount  of  the  security,  and  the 
form  in  which  it  should  be  taken  ;  but  here  its  power  over  the 
subject  ended.  It  could  not  dispense  with  substantial  security 
of  some  sort  Now  I  will  not  stop  to  consult  the  lexicogra- 
phers for  the  meaning  of  the  word  "security;"  we  know 
what  it  means  in  the  common  parlance  and  transactions  of 
the  world,  and  in  what  sense  it  has  for  the  most  part  been  used 
by  the  legislature.  No  one  can  shut  his  eyes  so  as  not  to  see 
that  the  object  of  this  section  was  to  require  substantial  respon- 
sibility in  addition  to  that  of  the  plaintiff,  for  the  payment  of 
its  own  debts,  before  it  should  be  permitted  to  collect  its  debts 
from  others ;  not  to  require  it  to  give  a  bond  in  addition  to  its 
notes,  which  would  be  quite  as  beneficial  to  the  holder.  This 
then,  was  an  error,  but  one  which  was  in  favour  of  the  plain- 
tiff, who  for  that  reason  is  precluded  from  making  it  a  ground 
of  reversal 

Then  laying  the  Acts  of  1614  and  1820  entirely  out  of  the 
case,  the  remaining  inquiry  will  be,  whether  the  Court  was 
right  in  its  opinion  as  to  the  right  of  the  plaintiff  to  take  an 
assignment  of  this  bond  under  the  act  of  incorporation. 
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/ 


/ 


322  '  *mv*  JACOB  KLtffS,  W  al. 

of  the  p£  &  the  case  of  Sutton's  Hospital,  10 

othej^L  ^        *  'eral  corporation  the  law  tacitly  an* 

ejj£  ^  §      S  ch  as  capacity  to  sue  and  be  sued,  to 

/  "*  °  tmost  all  other  acts  as  natural  persons 

Aierstood  of  acts  that  are  within  the 
^  /r  duties  which  the  corporation  was 
/he  law  annexes  no  power  as  inherent, 
_««.  imsoture  existing  independent  of  the  particular  provisions 
of  the  charter*  A  corporation  being  the  creature  of  the  legis* 
lature,  derives  all  its  powers  from  the  act  of  its  incorporation, 
and  such  incidents  as  are  tacitly  annexed  to  it,  are  those  im- 
plied powers  which  are  necessary  to  the  ends  of  its  existence. 
The  legislature  may,  if  it  will,  constitute  an  artificial  body  for 
no  particular  purpose,  and  endow  it  with  the  attributes  of  a 
natural  person;  but  in  this  country,  corporations  are  never 
created  but  for  specific  objects  and  with  capacity  commensu* 
rate  to  their  duties.  To  assume  for  them  any  greater  capacity, 
would  be  a  fraud  on  the  legislature,  which  otherwise  might  be 
erecting  an  Insurance  Office,  whilst  it  supposed  it  was  incorpo- 
rating a  Church,  or  in  place  of  a  Hospital,  it  might  be  creating 
a  Bank.  But  every  affirmative  grant,  implies  a  negative  as  to 
the  grant  of  any  thing  else,  and  therefore  a  corporation.,  for  a 
specific  purpose  is  no  corporation  for  any  other  purpose,  and 
consequently  can,  for  such  other  purpose,  do  no  corporate  acts 
to  affect  its  own  rights  or  those  of  other  persons.  In  a  word, 
it  is  recognized  as  having  a  political  existence  only  when  it  is 
viewed  in  a  particular  aspect.  It  is  a  question  not  altogether 
settled,  whether  a  corporation  can  be  a  trustee :  and  although 
the  weight  of  authority  seems  to  be  in  favour  of  the  affirmative, 
I  cannot  accede  to  the  reasoning  of  the  judge  who  delivered 
the  opinion  of  the  Supreme  Court  of  Massachusetts,  in  the 
Trustees  of  Phillips  Academy  t>.  King,  12  Mass.  555,  and  who 
thought  that  to  affirm  that  a  corporation  has  not  capacity  to 
hold  in  trust  because  its  interest  and  duties  cannot  be  involved 
in  the  execution  of  a  trust,  would  beg  the  question.  In  Jack- 
son t>.  Hartwell,  the  Supreme  Court  of  New  York,  thought 
differently.  On  the  grounds  of  authority,  however,  I  would  in- 
cline to  the  opinion  held  in  Massachusetts,  for  although  on  the 
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enactment  of  the  statute  of  nses,  it  was  held,  that  no  one  could 
be  seisedin  trust,  who  could  not  be  seized  to  a  use,  (1  Cruise's 
Dig.  Trust,  ch.  1,  s.  68,)  yet  in  later  times  we  find  that  de- 
vises to  corporations  in  trust  are  held  good.  Green  v.  Ruther- 
ford, 1  Ves.  Rep.  462 ;  Kildare  v.  Eustace,  1  Bra  C.  C.  81 ; 
Filstead  Hospital  v.  Foach,  2  Vern.  410.  But,  however  this 
may  be,  it  cannot  shake  a  principle  so  deeply  founded  in 
reason  as  that  which  I  have  stated,  and  one  which  is  recog- 
nized in  Hind  t>.  The  Providence  Insurance  Company,  2  Cra. 
166;  Wales  t>.  Stetson,  2  Mass.  143;  Denton  v.  Jackson, 
2  Johns.  325 ;  Jackson  v.  Hart  well,  *5  Johns.  44 ;  and  more 
distinctly  in  the  People  v.  The  Utica  Insurance  Company,  lb. 
384.  But  with  this  principle,  the  charge  of  the  Court  below 
was  in  strict  accordance.  The  jury  were  directed  that  the 
corporation  would  have  no  right  to  purchase  lands  or  discount 
notes ;  "  but  that  it  would  have  a  right  to  take  a  bond  or  the 
assignment  of  a  bond  for  moneys  advanced  for  the  purpose  of 
the  institution ;  or  for  any  other  object  fairly  promotive  of  the 
views  and  intentions  for  which  the  company  was  incorporated. 
This  is  an  accurate  statement  of  the  law  applicable  to  the  sub- 
ject generally ;  and  if  a  particular  exposition  of  it  in  reference 
to  the  special  facts  in  evidence  had  been  desired,  the  point 
arising  on  these  facts  should  have  been  suggested.  But  there 
was  nothing  in  the  case  to  make  it  an  exception  from  the 
general  rule.  The  plaintiff  is  invested  with  powers,  common 
to  most  bridge  companies,  to  increase  its  capital  if  it  should 
be  found  necessary  to  accomplish  the  object  by  creating  ad- 
ditional shares ;  and  to  divide  the  profits,  after  deducting  a 
sum  deemed  necessary  as  a  contingent  fund ;  to  rebuild  or  re- 
pair the  bridge,  as  accident  or  decay  might  render  it  neces- 
sary. A  construction  which  should  require  this  fund  to  be 
kept  in  the  coffers  of  the  company,  would  be  unnecessarily  se- 
vere. It  might,  without  doubt,  be  put  out  at  interest,  as  usual 
with  the  surplus  capital  of  Insurance  companies,  provided  it 
were  done  bona  fide,  and  not  to  give  colour  to  transactions 
which  are  foreign  to  the  business  of  the  corporation.  Had 
such  been  the  nature  of  the  investment  in  the  case  before  us, 
the  legality  of  it  could  not  be  questioned.  But  no  point  found- 
vol.  vi.— 42 
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ed  on  the  supposed  existence  of  circumstances,  sufficient  to 
take  the  case  out  of  the  general  rule,  was  made  for  the  opinion 
of  the  Court ;  and  it  is  probable  that  none  such  resulted  from 
the  facts  given  in  evidence.  The  charge,  therefore,  was  in 
every  respect  unexceptionable. 

On  a  full  consideration  of  all  the  points  in  the  case,  it  is  the 
opinion  of  this  Court,  that  there  is  no  error  in  the  record. 
Judgment  affirmed. 

Mr.  Hopkins  for  plaintiff  in  error,  and  Mr.  Buchanan  for 
defendant  in  error. 


ELI8HA  8.  FROST  v.  JARED  A.  LOWRY,  it  al 
Supreme  Court  of  Ohio,  December,  1846. 

If  A.  obtain  goods  of  B.  by  false  pretence*,  and  gro  therefor  an  accepted  dull 
upon  C— an  accommodation  acceptor — it  is  no  defence  to  an  action  of  replevin 
instituted  by  B.  against  a  stranger,  in  whose  possession  the  goods  are  found,  that 
the  draft  had  not  been  previously  returned  to  A. 

The  original  suit  was  replevin,  commenced  in  the  Court  of 
Common  Pleas  by  the  defendants  against  the  plaintiff  in  error, 
and  verdict  and  judgment  in  their  favour.  A  bill  of  exceptions 
was  taken,  during  the  trial  in  the  common  pleas,  from  which 
the  following  facts  appear : 

One  Nathan  L.  Stout,  on  the  6th  day  of  July,  1843,  pur- 
chased of  the  Lowrys,  defendants  in  error,  in  the  city  of  New 
York,  a  bill  of  goods  amounting  to  the  sum  of  $1,565.38,  for 
which  he  gave,  at  the  time  of  such  purchase,  his  draft,  payable 
in  six  months,  to  the  order  of  the  defendants  in  error,  accepted 
by  A.  A.  Eustaphieve. 

While  contracting  for  the  goods,  Stout  represented  himself 
as  entirely  free  from  ddbt,  and  as  the  owner  of  property,  real 
and  personal,  in  his  possession,  worth  from  two  to  three  thous- 
and dollars ;  all  of  which  statements  were  utterly  false,  he  be- 
ing, at  the  time  of  such  purchase,  indebted  in  large  amounts, 
and  owning  no  property  of  any  description  whatever.  The 
goods  were  left  in  the  possession  of  the  defendants  in  error 
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and  shipped  by  them  for  Logansport,  in  the  State  of  Indiana. 
On  their  way,  in  a  warehouse  at  the  city  of  Maumee,  they 
were  taken  by  the  plaintiff  in  error,  Frost,  as  sheriff,  by  vir- 
tue of  a  writ  of  attachment  issued  against  Stout,  at  the 
suit  of  a  creditor,  who  had  claims  against  him  to  a  large 
amount 

The  defendants  in  error  having  discovered  Stout's  fraud, 
sent  to  Maumee,  found  him  there,  tendered  to  him  the  draft, 
with  Eustaphieve's  acceptance  erased,  but  saying  to  him,  they 
wished  to  keep  it  till  the  trial,  if  he  was  willing ;  that  he  could 
take  it,  however,  if  he  desired.  Stout  replied,  it  was  just  as 
well,  and  that  the  draft  might  remain  in  the  hands  of  the  attor- 
ney for  the  defendants  in  error,  subject  to  his  order.  They, 
the  defendants  in  error,  then  explained  their  claim  to  the  plain- 
tiff in  error,  Frost,  and  demanded  the  goods,  which  were  re- 
fused. A  writ  of  replevin  was  then  sued  out,  the  goods  re- 
plevied, and  the  right  of  property  and  possession  is  the  contro- 
versy which  followed  in  respect  thereof. 

On  the  trial,  the  defendants  in  error  surrendered  the  draft, 
with  the  acceptance  canceled,  to  the  Court,  to  be  disposed  of 
as  the  Court  should  direct. 

It  was  proved  on  the  trial  by  David  B.  Stout,  brother  of  Na- 
than L.,  that  Eustaphieve  had,  probably,  no  funds  in  his  hands 
to  meet  bis  acceptance,  and  that  Nathan  L.  Stout  was  present 
at  the  time  of  the  replevin  and  made  no  objection.  Other 
facts  appear  in  the  bill  of  exceptions,  but  they  are  not  mate- 
rial 

The  Court  were  asked  to  charge  the  jury,  amongst  other 
things,  that  if  the  goods  were  obtained  from  the  defendants  in 
error,  by  Nathan  L.  Stout,  by  fraud,  they  could  not  rescind  the 
contract  without  tendering  back  to  Stout  the  acceptance  of 
Eustaphieve. 

This  instruction  was  refused,  and  exception  taken.  Other 
instructions  were  asked  and  refused,  and  exception,  likewise, 
taken,  as  well  as  to  the  entire  charge  of  the  Court,  as  given  to 
the  jury. 

The  Supreme  Court  on  the  circuit,  on  a  writ  of  error,  af- 
firmed the  judgment  of  the  Common  Pleas,  and  the  plaintiff 
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•now  seeks,  by  the  prosecution  of  this  writ,  to  reverse  the  judg- 
ment of  the  Supreme  Court. 

Messrs.  T.  Ewing,  Spink  and  Hopkins,  for  plaintiff  in  error, 
cited  Coolidge  v.  Bingham,  1  Met.,  547 ;  Potter  v.  Titcomb, 
22  Maine  Rep.  300 ;  12  Ohio  Rep.  363 ;  3  Conn.  Rep.  483-88; 
2  Conn.  Rep.  371 ;  2  Wheat.  13 ;  8  Ohio  R.  235 ;  Chitty's 
Bills,  176. 

Mr.  E.  Lane,  and  Mr.  M.  R.  Waits,  for  defendants  in  error, 
cited  Stevens  v.  Austin,  1  Met.  R.  557. 

The  opinion  of  the  Court  was  delivered  by 

Wood,  C.  J.  One  question  only  is  raised  upon  this  record 
by  the  counsel  for  the  plaintiff  in  error:  whether,  under  the 
circumstances  of  the  case,  the  defendants  in  error  could  le- 
gally rescind  the  contract  for  the  purchase  of  the  goods, 
without  the  return  of  Eustaphieve's  acceptance  to  the  pur- 
chaser, Nathan  L.  Stout  T  A  determination  of  this  one  ques- 
tion, decides  whether  the  Supreme  Court  erred  or  not,  on  the 
circuit,  in  affirming  the  judgment  of  the  Court  of  Common  Pleas 
in  refusing  to  charge  the  jury,  that,  without  such  return,  the 
defendants  in  error  were  entitled  to  recover. 

The  evidence  clearly  shows  a  most  infamous  fraud  had 
been  perpetrated  by  the  purchaser  of  the  goods.  Under  the 
false  representations  made  as  to  his  property  and  circumstances, 
by  Stout,  it  is  certainly  right  to  presume  the  defendants  in  error 
relied,  at  least,  as  much  on  his  responsibility  as  the  drawer  of 
the  bill,  as  on  the  acceptance  of  Eustaphieve,  of  whose  ability 
to  pay,  nothing,  in  fact,  is  shown. 

Where  goods  are  obtained  by  fraud,  the  purchaser  acquires 
no  lawful  possession  as  against  the  vendor,  for  the  reason  that 
bis  assent  to  the  delivery  was  procured  by  such  means.  To 
say  the  least,  such  contract  is  voidable  It  may  be  disaffirmed, 
and  the  goods  reclaimed. 

It  is  nevertheless  true,  to  enable  the  vendor  to  repossess  him- 
self of  the  goods,  he  must  restore  the  vendee  to  his  original 
rights.    The  consideration  paid  must  be  returned — the  security 
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given  mast  be  tendered  back,  or  delivered  up  to  be  canceled* 
But,  if  this  be  waived  by  the  vendee,  no  other  person  has  the 
right  to  complain,  and  such  appears  to  us  to  be  the  case  at  bar* 
The  bill  was  left,  by  the  consent  of  Nathan  L.  Stout,  with  the 
attorney,  subject  to  Stout's  order,  with  the  acceptance  erased 
What  reason  has  either  the  plaintiff  in  error,  Frost,  or  the  at- 
taching creditor,  to  complain  of  this?  They  had  neither 
property  in,  nor  lien  upon  this  acceptance,  and  Stout  had  the 
perfect  right  to  waive  its  return,  or  to  receive  the  bill  without  it, 
and  the  result,  in  our  view,  would  be  precisely  the  same— the 
recission  of  the  contract 

But  suppose  this  were  not  Useless  and  idle  ceremonies  are 
neither  favourites  of  the  law  nor  required  by  common  sense ; 
and  if  the  withholding  of  the  acceptance  can  in  no  event  be  of 
prejudice  to  Stout,  its  return  is  by  no  means  nece&ary  to  en* 
able  the  defendants  in  error  to  reclaim  the  property. 

From  the  evidence  of  David  B.  Stout,  Eustaphieve  was, 
doubtless,  an  accommodation  acceptor,  with  no  funds  to  meet 
this  liability;  and  when  the  bill  was  returned,  and  the  accep- 
tance erased,  the  condition  of  Nathan  L.  Stout  was  no  worse, 
than  with  an  accommodation  acceptance  in  hand*  But  if 
the  bill  were,  in  fact,  drawn  upon  funds  in  the  hands  of 
Eustaphieve,  and  accepted  by  him  upon  the  strength  of  such 
funds,  the  erasure  of  the  acceptance  makes  his  (Stout's)  con* 
dition,  no  worse.  No  debt, — no  obligation  has  been  discharged 
by  the  acceptance  without  payment,  and  the  acceptance  being 
destroyed,  the  same  funds  remain,  subject  to  Stout's  order,  in 
Eostaphieve's  hands. 

The  case  cited  from  1  Metcalfe,  347,  is  by  no  means  analo- 
gous to  this.  There,  B.  bought  goods  of  C,  and  gave  in  pay- 
ment a  note,  with  two  forged  indorsements  upon  it,  but  the 
name  of  the  maker  was  not  a  forgery.  The  note  was  not 
tendered  back,  but  assumpsit  brought  for  the  goods  sold,  and 
it  was  held  the  plaintiff  could  not  recover.  The  case  was 
doubtless  correctly  decided,  for  Bingham,  the  defendant,  had 
the  right  to  the  return  of  the  note,  that  he  might  avail  himself 
of  the  maker's  responsibility,  where  the  same  was  genuine ;  and 
without  it,  he  was  not  restored  to  his  original  rights.    But  had 
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the  names  of  all  the  parties  to  the  obligation  been  false,  it  is  by 
no  means  certain  its  return  would  have  been  considered  neces- 
sary, to  enable  the  plaintiff  to  have  recovered. 

Where  nothing  of  value  is  received,  nothing  need  be  re- 
turned.   Judgment  affirmed* 


COMMONWEALTH  v.  ABNER  G.  DANIEL. 
Quarter  Sessions  of  Philadelphia  County,  March,  1847. 

(1.)  The  Court  in  which  the  party  if  attending  a*  raitor  or  witness,  is  the  proper 
one  to  apply  for  discharge  from  arrest 

(2.)  The  remedy,  by  warrant  and  commitment  under  4th  sec.  of  act  of  12th  July, 
1842,  is  a  civil,  and  not  criminal  one. 

(8.)  The  privilege  from  arrest,  is  confined  to  parties  in  civil  proceedings,  unless 
it  appear,  that  the  arrest  on  the  criminal  charge  was  a  contrivance  to  get  the  defen- 
dant into  custody  on  the  civil  suit. 

The  facts  of  this  case  sufficiently  appear  in  the  opinion  of 

the  Court*  which  was  delivered  by 

« 

Campbell,  J. — Abner  6.  Daniel  is  a  resident  of  Kentucky, 
from  which  State  he  has  been  brought  on  a  requisition  from 
the  Governor  of  this  State,  on  a  charge  of  obtaining  goods  by 
false  pretences.  On  the  17th  of  this  month,  five  true  bills  for 
that  offence  having  been  found  by  the  Grand  Jury,  an  applica- 
tion was  made  for  the  continuance  of  these  cases  until  the  next 
term.  The  Court  declined  to  grant  the  continuance  for  the 
term ;  but  fixed  the  26th  of  April  for  the  trial  In  the  after- 
noon of  the  17th,  whilst  the  defendant  was  at  his  lodgings  in 
this  city,  he  was  arrested  by  the  sheriffs  deputy,  on  a  warrant 
issued  by  Judge  Findlay,  of  the  District  Court,  under  the  fourth 
section  of  the  act  of  12th  July,  lb42. 

The  application  is  to  discharge  him  from  this  arrest,  on  the 
ground  that  he  is  protected  whilst  attending  this  court  as*  a 
party. 

The  application  has  been  resisted  on  three  grounds. 


. 
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First  That  this  court  is  not  the  proper  court  to  apply  for 
his  discharge.  This  principle,  we  think,  is  not  sustainable. 
The  court  in  which  the  party  is  a  suitor  or  a  witness,  is  the 
proper  one  to  apply  for  the  discharge.  Such  has  been  the 
almost  invariable  practice  of  the  courts  in  this  State,  and  in 
our  opinion  founded  on*good  reason.  The  court  in  which  the 
party  is  a  suitor  or  a  witness,  has  this  power  conferred  on  it, 
in  order  that  its  business  be  not  interrupted,  or  its  dignity  im- 
paired. It  is  the  privilege  of  the  court,  and  not  of  the  suitor 
or  witness,  which  has  to  be  vindicated  by  a  discharge,  when 
an  arrest  has  taken  place  in  violation  of  that  privilege.  Though 
the  court  from  which  the  process  issued  may  discharge,  it 
would  act  upon  a  different  principle ;  for  an  abuse  of  its  pro* 
cess,  and  not  for  a  contempt  Hurst's  case,  4  Dallas,  387 ; 
United  States  t>.  Edan,  9  S.  &  R.,  147. 

Second.  That  the  remedy  by  warrant  and  commitment, 
under  the  4th  section  of  the  act  of  12th  July,  1842,  is  a  criminal 
and  not  a  civil  one.  Different  provisions  have  been  incorpo- 
rated into  that  act,  some  of  which  are  of  a  criminal,  and  others 
of  a  purely  civil  nature.  Of  the  latter  character,  in  our  opinion, 
is  the  provision  now  under  consideration.  The  warrant  is 
issued  by  a  Judge  of  a  court  of  purely  civil  jurisdiction,  and 
then  only  in  specially  enumerated  cases.  After  a  hearing  and 
a  commitment,  the  defendant  may  at  any  time  be  discharged 
by  any  judge  of  the  county,  on  his  paying  the  debt  or  demand 
claimed,  and  costs,  or  by  giving  security  for  the  payment 
thereof,  or  on  his  executing  bonds  under  the  10th  and  11th 
sections  of  that  act.  It  is  apparent,  therefore,  that  this  is  an 
injury,  and  not  a  crime,  for  which  the  legislature  has  only 
provided  a  compensation  in  damages  to  the  party  injured.  In 
the  reasoning  of  the  judge  of  the  'District  Court,  in  the  case  of 
Neal  v.  Perry,  4  Penn.  L.  J.,  410,  upon  this  point,  we  entirely 
concur. 

The  third  ground  on*  which  this  application  has  been  resisted, 
is,  that  the  privilege  from  arrest  does  not  extend  to  parties  un- 
der criminal  process.  If  Mr.  Daniel  had  been  attending  as  a 
party  or  a  witness,  in  a  civil  case,  or  as  a  witness  in  a  criminal 
case,  there  can  be  no  doubt  that  he  would  be  entitled  to  a  dis- 
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charge*  Smyth  v.  Banks,  4  Dallas,  329 ;  Hurst's  case,  4  Dall. 
367;  United  States  i>.  Edan,  9  S.  &  R.,  147;  1  Miles  237; 
Wetherill  t>.  Beckert ;  Norris  u.  Beach,  2  Johnson,  294 ;  Sand- 
ford  t>.  Chase,  3  Cowan,  381 ;  Roscoe's  Criminal  Evidence, 
112.  The  case  reported  in  7  Johnson,  536,  Bowes  w.  Tucker*: 
man,  and  the  case  referred  to  in  Peake's  Evidence,  certainly 
do  rule,  that  a  party  in  a  criminal  prosecution  is  entitled  to 
the  privilege.  These  cases  are  entitled  to  consideration,  but 
after  a  careful  survey  of  all  the  authorities,  I  can  come  to  nor 
other  conclusion,  than  that  the  privilege  is  confined  to  parties 
in  civil  proceedings,  unless  it  appear  that  his  apprehension  on 
the  criminal  charge,  was  a  contrivance  by  the  plaintiff  to  get 
him  into  custody  on  the  civil  suit.  The  case  of  Williams  «. 
Bacon,  10  Wend.,  636,  is  very  much  in  point  In  that  case, 
the  defendant,  charged  with  having  obtained  goods  by  false 
pretences,  was  arrested  as  a  fugitive  from  justice  in  the  State 
of  Massachusetts,  and  delivered  to  the  sheriff  of  Oneida  County, 
the  5th  April  On  the  17th  of  that  month  be  was  tried  and 
acquitted.  While  in  the  custody  of  the  sheriff,  and  previous 
to  his  trial,  he  was  arrested  on  five  writs  of  capias  ad  respon- 
dendum, in  actions  founded  upon  contract,  and  was  detained 
thereon  after  his  acquittal.  He  sued  out  a  habeas  corpus,  and 
on  the  4th  May  was  discharged  from  custody  by  a  commission- 
er. Whilst  the  subject  was  under  advisement  before  the  com- 
missioner, the  plaintiff  sued  out  a  capias,  and  obtained  an  order 
to  hold  to  bail,  on  which  the  defendant  was  arrested,  after  he 
was  set  at  large  under  the  habeas  corpus.  On  the  motion  to 
set  aside  the  capias,  and  the  arrest  under  it,  the  Supreme  Court 
of  that  State  ruled,  that  "  it  is  no  cause  for  setting  aside  an 
arrest  on  a  capias,  under  an  order  to  hold  to  bail,  that  the  de- 
fendant was  brought  into  this  State  as  a  fugitive  from  justice." 

"  It  seems,  however,  that  had  the  criminal  proceeding  been 
a  mere  pretext  to  bring  the  defendant  within  the  jurisdiction  of 
the  court,  for  the  purpose  of  proceeding  against  him,  civiliter, 
that  the  defendant  would  have  been  discharged." 

In  England,  there  can  be  no  longer  any  doubt  on  this  subject. 
Repeated  adjudications  have  settled,  that  the  privilege  from 
arrest,  eundo  morando  et  redeundo,  is  confined  to  civil  proceed- 
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ings,  and  a  defendant  who  has  been  in  custody  on  a  criminal 
charge  of  felony,  and  has  been  acquitted  and  discharged,  is  not 
privileged  from  arrest  on  his  return  home ;  and  the  court  will 
not  relieve  him  from  such  arrest,  unless  it  appears  that  his  ap* 
prehension  on  the  criminal  charge,  was  a  contrivance  by  the 
i  plaintiff  to  get  him  into  custody  in  the  civil  suit    Goodwin  t>. 

Lordan,  1  Adol.  &  Ellis,  378 ;  3  Nev.  &  M.,  970  ;  Wells  * 
Gurney,  8  Barn.  &  Adol.,  220 ;  Barret  v.  Price.  1  Dowl.  P.  C 
725 ;  2  Dowl.,  504 ;  3  Dowl.,  675 ;  Jacob  v.  Jacob.  Such  being 
the  state  of  the  law  in  our  sister  State  of  New  York,  and  in 
England,  we  see  no  good  reason  to  depart  from  it  If  the 
party  arrested-  by  a  civil  warrant  is  thereby  prevented  from, 
procuring  his  witnesses,  or  preparing  for  his  trial  in  the 
criminal  issue,  it  is  always  in  the  power  of  the  judge  to  con* 
tinoe  the  criminal  prosecution  until  he  is  fully  prepared  to 
meet  it.    Rule  discharged. 


SAMUEL  M.  COHEN,  xt  al  o.  GRATZ,  it  a*. 

Circuit  Court  of  the  United  States,  for  the  Eastern  District  $ 

Pennsylvania,  April  15,  1847. 

(1.)  A  motion  for  a  new  trial  of  a  feigned  bene,  directed  by  a  Court  of  Chancery, 
must  be  heard  on  the  merits  of  such  issue  singly,  and  cannot  be  effected  by  the 
equities  arising  on  the  bill  and  answer.    • 

(2.)  A  motion  for  a  new  trial  of  such  an  issue,  most  be  disposed  of  before  the 
cause  will  be  heard  on  bill  and  answer. 

On  November  10, 1843,  an  issue  was  directed  by  the  equity 
side  of  this  Court,  on  exceptions  tiled  to  the  master's  report  in 
the  above  case,  for  the  purpose  of  determining  the  value  of 
certain  lands  in  Union  and  Columbia  counties,  Pennsylvania. 
The  jury  having  found  a  verdict  fixing  a  specific  valuation,  a 
motion  was  made  for  a  new  trial. 

Mr*  Bodd  and  Mr.  Tilghmah,  for  the  complainant,  urgtd 
that  on  such  motion,  all  the  equities  of  the  case  were  opened* 
vol.  vi. — 43 


■▲MBS  V.  TAYLOR* 


HAINE8  v.  TAYLOR. 


Court  of  Chancery  of  England,  February,  1847. 


The  defendant!  had  ended  near  to  the  plaintiff*!  mansion,  certain  buildings  for  the 
purpose  of  manufacturing  gas.  They  alleged  that  they  were  about  to  conduct  the 
manufacture  on  a  plan  which  would  occasion  no  annoyance  to  the  plaintiff  Be* 
lore  any  gas  was  actually  manufactured,  or  the  work!  completed,  the  plaintiff  ap- 
plied for  an  injunction  to  stop  the  defendant!  from  proceeding  farther  with  then* 
preparations.  The  Master  of  the  Rolls,  on  the  ground  that  there  was  no  present  in- 
jury, refused  to  grant  the  injunction,  but  ordered  the  motion  to  stand  over.  The 
Lord  Chancellor,  acting  upon  the  same  reasoning,— teW,  that  the  motion  ought  to 
have  bean  refused  with  costs. 


This  was  an  application  by  the  defendant,  who  represented 
a  company  called  The  Western  Gas-light  Company,  to  dis- 
charge an  order  of  the  Master  of  the  Rolls,  by  which  he  had 
directed  a  motion  for  an  injunction  by  the  plaintiff  to  stand 
orer,  and  also  to  dismiss  that  motion  with  costs.  The  circum- 
stances of  the  case  were  as  follows:— The  plaintiff  inhabited  a 
mansion  situated  near  the  Regent's  Canal.  On  the  opposite 
side  of  the  canal,  and  at  no  great  distance  from  the  plaintiff's 
residence,  the  Western' Gas-light  Company  (a  recently-formed 
company  for  the  purpose  of  carrying  out  a  new  plan  for  the 
manufacture  of  gas)  had,  in  the  month  of  July,  1846,  commenced 
the  erection  of  buildings  intended  to  be  used  as  gas-works.  It  was 
said  by  the  defendants,  that  the  new  method  they  were  about  to 
adopt  would  entirely  obviate  the  usual  annoyance  attendant  on 
the  preparation  of  gas.  The  plaintiff,  however,  immediately  gave 
notice  to  the  company  that  he  should  oppose  their  going  for- 
ward with  the  works ;  and,  on  the  8th  September,  1846,  he 
filed  a  bill  to  restrain  the  company  from  proceeding  with  the 
buildings  and  carrying  on  the  gas  manufactory,  and  prayed 
that  they  might  be  ordered  to  obviate  and  prevent  the  erection 
of  the  nuisance  which  would  be  occasioned  by  making  gas 
works*    At  the  time  of  filing  the  bill  and  moving  for  the  in- 
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junction  hereafter  mentioned,  no  gas  had  been  manufactured, 
as  the  works  were  not  to  be  ready  for  that  purpose  until  April, 
1847,  or  some  months  later.  Under  these  circumstances,  the 
plaintiff  moved  for  an  injunction  before  the  Master  of  the  Rolls ; 
and,  on  the  25th  November,  1846,  his  Lordship  made  the  order 
now  sought  to  be  discharged,  by  which,  without  granting  an 
injunction  or  directing  the  matter  to  be  tried  at  law,  he  ordered 
the  motion  to  stand  over.  His  Lordship,  in  giving  'judgment, 
stated,  that  the  damage  was  "  prospective,  future,  contingent, 
and  not  a  mischief  at  present  existing/'  as  it  was  from  the 
making  of  the  gas,  not  from  the  erection  of  the  buildings,  that 
the  nuisance,  if  any,  would  proceed ;  that  he  did  not  see  his 
way  to  granting  an  injunction ;  that  it  was  impossible  to  say 
either  that  the  plaintiff's  apprehensions  might  not  turn  out  cor* 
rect,  or  that  the  defendant's  plan  might  not  so  succeed  as  to 
prevent  any  cause  of  complaint ;  "  that  it  was  a  contingent  and 
eventual  possibility  of  there  being  a  nuisance."  Acting  on  this 
view  of  the  case,  his  Lordship  declined  to  grant  any  injunc- 
tion ;  but,  on  the  application  (as  it  was  stated)  of  the  plaintiff's 
counsel,  he  ordered  the  motion  to  stand  over,  wishing  apparent- 
ly to  leave  it  open  for  the  plaintiff  to  apply  to  the  Court,  if  the 
nuisance  should  arise.  The  defendants,  considering  this  order 
prejudicial  to  the  success  of  the  company,  now  moved  before 
the  Lord  Chancellor  to  discharge  it,  as  above  stated. 

Bethell,  Hbathfibld,  and  Webster,  for  the  defendants, 
contended,  that  the  course  adopted  by  the  Master  of  the  Rolls 
was  contrary  to  the  principles  and  practice  of  the  court ;  that, 
until  actual  injury  is  committed,  a  party  is  sufficiently  protected 
by  protesting ;  and  that,  as  long  as  the  steps  taken  on  the  other 
side  are  innocent,  any  application  to  the  Court  is  premature; 
that  the  present  was  quite  a  distinct  case  from  such  cases  as 
Crowder  t>.  Tinkler,  19  Ves.  617;  and  Robinson  v.  Lord  Byron, 
1  Bro.  C.  C,  588 ;  where  the  Court  had  interfered  on  account 
of  prospective  absolute  destruction  of  property ;  that,  assuming 
the  Master  of  the  Rolls  to  be  right  in  not  granting  an  injunc- 
tion, he  could  not  be  right  in  retaining  the  motion ;  that  the 
present  was  a  case  in  which  it  was  quite  uncertain  whether 
there  ever  would  be  a  nuisance ;  that,  in  fact,  it  had  never 


338  HA1VSS  V.  TAYLOR. 

beerl  legally  decided  that  gas  works,  even  when  carried  on  in 
the  ordinary  mode,  were  a  nuisance.  They  cited,  Anon.,  3 
Atk.  750;  Baines  t>.  Baker,  Amb.  158;  Attorney-General  v. 
Doughty,  2  Ves.  453 ;  Attorney -General  t>.  Nichol,  16  Ves. 
338;  Attorney-General  v.  Cleaver,  18  Ves.  211 ;  Crowder  «. 
Tinkler,  19  Ves.  617  ;  Chalk  v.  Wyatt,  3  Mer.  688 ;  Winstanley 
v.  Lee,  2  Swans.  333 ;  Earl  of  Ripon  v.  Hobart,  3  My.  &  K. 
169 ;  Attorney-General  'v.  Mayor  of  Liverpool,  1  My.  &  C. 
171 ;  Attorney-General  v.  Forbes,  2  My.  &  C.  123. 

Roupell,  Rolt,  and  Welford,  in  support  of  the  decision  of 
the  Master  of  the  Rolls,  argued,  that  this  was  a  matter  which 
ought  to  be  tried  at  law,  and  could  be  tried  but  for  the  defend- 
ants, who  kept  secret  their  proposed  process  for  obviating  the 
nuisance ;  that  it  could  not  be  doubted  as  to  gas  works  being  a 
nuisance ;  that  the  Court  will  interfere  where  it  sees  a  legal 
right  in  danger,  without  waiting  till  actual  injury  takes  place, 
as  in  the  cases  of  ancient  lights  and  waste ;  that  in  The  Birming- 
ham Canal  Company  v.  Lloyd,  18  Ves.  515,  Lord  Eldon  had 
acted  in  the  same  way  as  the  Master  of  the  Rolls  in  the  present 
instance,  on  the  ground,  that,  had  the  plaintiff  delayed  his  ap- 
plication, his  right  to  complain  would  have  been  prejudiced. 
They  cited  also  9  Co.  Rep.  58,  and  Attorney-General  v.  John* 
son,  2  Wils.  87.  [In  the  course  of  the  argument  for  the  plain* 
tiff,  and  on  the  reference  made  to  the  Court  interfering  in  the 
case  of  ancient  lights,  the  Lord  Chancellor  observed,  that  there 
it  was  perfectly  clear,  that,  if  the  party  went  on  building  up  a 
wall,  or  doing  any  similar  act,  the  light  must  be  obstructed ; 
that  it  was  a  matter  which  a  jury  could  easily  determine ;  but 
that,  in  the  present  case,  what  would  be  the  result  of  the  de- 
fendants' acts  was  quite  uncertain.] 

Lord  Chancellor,  (without  hearing  a  reply.) — In  this  case, 
as  in  all  others  where  the  jurisdiction  of  this  court  is  applied 
to  for  the  protection  of  a  legal  right,  the  Court  will  not  inter* 
fere  until  the  right  is  established ;  but  if  it  sees  that  the  act, 
when  it  is  done,  will  necessarily  be  a  nuisance,  and  that  the 
question  may  be  at  once  tried,  there  is  then  no  reason  for  not 
having  it  tried  at  law.    Where,  however,  there  is  doubt,  and 
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the  Court  is  not  able  to  put  the  matter  in  a  course  of  legal  in- 
vestigation, I  am  of  opinion  with  the  Master  of  the  Rolls,  that 
the  Court  cannot  interfere.  Thus,  here  the  Court  is  not  in  a 
situation  to  send  the  matter  to  trial,  because,  under  present 
circumstances,  the  question  cannot  be  tried.  The  question 
then  is,  what  ought  to  be  done  where,  when  the  plaintiff  asks  for 
an  injunction,  or  to  have  the  case  put  in  the  course  of  inquiry,  the 
court  cannot  do  either  the  one  thing  or  the  other.  It  is  the  ordi- 
nary case  of  a  party  coming  to  the  court  by  motion,  and,  when 
he  comes  there,  finding  that  he  has  no  case.  The  Master  of  the 
Rolls  seems  to  have  thought,  that,  if  he  refused  the. motion,  it 
would  be  expressing  an  opinion  against  the  plaintiff's  case.  I 
cannot  so  understand  it ;  but  I  can  clearly  see,  that  keeping  this 
motion  hanging  over  the  defendants  is  more  injurious  to  the 
defendants,  than  refusing  the  motion  of  the  plaintiff  can  be  to 
the  plaintiff.  I  see  no  case  now  made.  At  a  future  time  the 
plaintiff  may  have  a  case,  and  the  Court  will  have  given  no 
opinion  on  that  case,  but  only  that  the  plaintiff  has  now  brought 
no  case  before  the  court.  There  is  no  objection  to  introduce 
into  the  order  anything  to  guard  against  possible  prejudice  to 
the  plaintiff,  but  it  does  not  seem  to  me  to  be  necessary.  It  is 
said,  however,  that  the  difficulty  has  here  arisen  because  the 
defendants,  having  knowledge  of  an  operation  which  will 
render  gas-works  not  a  nuisance,  refuse  to  disclose  the  secret. 
Have  they  not  a  right  to  do  so,  and  to  keep  that  a  secret  which 
they  would  be  most  imprudent  to  disclose  ?  How,  then,  are 
they  to  be  visited  by  any  peculiar  jurisdiction  of  this  court,  be- 
cause they  do  what  the  law  allows  them  to  do,  and  what  any 
sensible  man  would  do  ?  Cases  have  been  referred  to  in  which 
Lord  Eldon  is  supposed  to  say,  that,  if  a  plaintiff  does  not  come 
in  the  first  instance,  he  may  be  prejudiced.  I  apprehend  that 
Lord  Eldon  refers  to  an  application  in  a  case  where  the 
question  was  capable  of  being  tried :  he  could  not  mean 
to  refer  to  a  case  where  the  plaintitPs  application  must 
be  refused.  Thus  it  is  in  the  present  instance.  Lord 
Eldon  could  not  mean  this,  but  that  you  must  not  let  an  oppor- 
tunity pass,  by,  and,  by  abstaining  to  assert  a  right,  allow  the 
other  party  to  incur  expense.  The  proper  order  would  have 
been  to  refuse  the  motion. 
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After  some  discussion  as  to  whether  the  plaintiff  had  know- 
ledge of  the  case  on  which  the  defendants  relied,  viz.  that  the 
process  to  be  used  would  obviate  all  nuisance,  and  it  being 
clear  that  this  was  the  case — 

The  Lord  Chancellor,  after  remarking  that  the  present 
mode  of  disposing  of  the  motion  did  not  affect  the  plaintiff's 
future  case,  or  any  use  he  might  make  of  his  bill,  ordered  the 
motion  to  be  dismissed,  with  costs. 


KIDD  p.  NORTH. 

Court  of  Chancery  of  England,  July  22. 

A  testator,  by  his  will,  gave  unto  such  female  servants  who  might  be  in  his  ser- 
vice at  the  time  of  his  decease  the  sum  of  bL  a-piece  for  mourning.  By  a  codicil 
teed  6th  February,  1832,  he  gave  to  Bridget  Bibby,  spinster,  in  consideration  of 
faithful  service,  the  sum  of  2000/!.,  to  be  paid  to  her  within  six  months  after  his  de- 
cease. By  an  incomplete  testamentary  paper,  commencing  in  the  form  of  a  last 
will  and  testament,  not  bearing  any  date,  but  having,  internal  evidence  of  being  pos- 
terior to  the  last-mentioned  codicil,  he  made  the  fpllowing  bequest :  "  I  also  give 
and  bequeath  unto  Bridget  Bibby,  my  present  servant,  if  she  shall  be  in  my  service 
at  the  time  of  my  decease,  the  sum  of  500/.,  to  be  paid  at  the  end  of  three  calendar 
months  next  after  my  decease :" — Held,  (affirming  the  decision  of  the  Vice-Chan- 
cellor of  England,)  that  the  legacy  of  500L  was  substitutionary  for  the  legacy  of 
20001.  given  by  the  codicil,  and  the  legacy  of  6/.  a-piece  given  by  the  will  to  such 
female  servants  as  might  be  in  the  testator's  service  at  the  time  of  his  decease. 

This  was  an  appeal  by  Bridget  Bibby  from  the  decision  of 
the  Vice  Chancellor  of  England,  and  the  facts  of  the  case  were 
as  follow:— John  Kidd,  by  his  will,  dated  the  19th  July,  1830, 
first  directed  all  his  just  debts,  funeral  and  testamentary  ex- 
penses, to  be  paid ;  then  he  gave  to  his  son,  William  Kidd,  the 
sum  of  20£,  to  be  paid  to  him  within  one  month  next  after  the 
decease  of  the  testator.  He  then  gave  to  James  Lowe  and 
William  Simpson  the  sum  of  500/.,  upon  trust  to  pay  his  said 
son  the  sum  of  50£  every  six  months,  until  he  should  have  re* 
ceived  the  said  sum  of  500/. ;  the  first  payment  to  commence 
and  be  made  at  the  end  of  six  calendar  months  from  the  testa* 
tor's  decease.  He  then  made  several  specific  bequests,  and 
proceeded:—"  I  also  give  and  bequeath  unto  such  female  ser- 
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▼ants  who  may  be  in  my  service  at  the  time  of  my  decease, 
the  sum  of  52.  a-piece,  for  mourning  clothes/9  He  then  devised 
and  bequeathed  all  his  real,  and  the  rest  of  his  personal  estate, 
to  said  James  Lowe  and  William  Simpson,  their  heirs,  execu- 
tors, administrators,  and  assigns,  upon  certain  trusts  therein 
>  mentioned,  after  payment  of  all  his  just  debts,  &c.,  in  which 

;  he  included  a  bond  for  200/.  to  Bridget  Bibby,  of  Widnes;  and 

he  appointed  said  Lowe  and  Simpson  executors  of  his  wilL 
By  a  codicil  to  his  said  will,  dated  6th  February,  1882,  after 
reciting  that  he  had  by  his  said  will  given  and  devised  all  his 
real  and  personal  estate  unto  Lowe  and  Simpson,  upon  trust 
to  sell  and  dispose  of  so  much  thereof  as  was  saleable,  and  to 
apply  the  money  to  arise' from  such  sale  and  sales  as  therein 
mentioned,  the  testator  proceeded  in  these  words :  "  Now  I  do 
I  hereby  give  and  bequeath  unto  Bridget  Bibby,  of  Widnes,  in 

the  county  of  Lancaster,  spinster,  in  consideration  of  her 
faithful  service  to  my  late  aunt  Ellen  Patrick  and  myself,  the 
sum  of  2000/.,  which  I  hereby  direct  the  executors  named  in 
my  said  will  to  pay  to  her  within  six  months  after  my  decease, 
and  to  pay  the  duty  imposed  upon  legacies  out  of  the  residue 
of  my  said  estate  and  effects  ;  and  in  every  other  respect  I  do 
hereby  confirm  my  said  will."  By  a  second  codicil,  dated  the 
10th  November,  1832,  the  testator  revoked  the  demise  to 
William  Simpson,  and  his  appointment  as  one  of  his  executors. 
By  a  third  codicil,  dated  11th  March,  1884,  reciting  the  death 
of  said  James  Lowe,  he  gave,  devised,  and  bequeathed  his 
real  and  personal  estates  to  John  North  and  Ambrose  Lace, 
their  heirs,  executors,  administrators,  and  assigns  upon  the 
same  trusts,  and  for  the  same  intents  and  purposes,  as  in  his 
said  will  expressed.  Amongst  the  testator's  papers  was  found 
in  his  own  handwriting,  an  unfinished  will,  without  any  date: 
it  commenced,  "  This  is  the  last  will  and  testament  of  me, 
John  Kidd,"  &c. :  "First,  I  direct  the  payment  of  all  my  just 
debts,  and  particularly  any  I  may  owe  to  my  servants  who 
may  be  living  with  me  at  the  time  of  my  decease.  I  give  and 
bequeath  unto  my  son  William  Kidd  the  sum  of  19/.  19*.,  to  be 
paid  to  him  within  ten  days  after  my  decease.  I  also  give 
and  bequeath  unto  Bridget  Bibby,  my  present  servant,  if  she 
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shall  be  in  my  service  at  the  time  of  my  decease,  the  sum  of 
500/.,  to  be  paid  at  the  end  of  three  calendar  months  next  after 
my  decease,  free  and  clear  from  any  duty,"  &c.  He  then 
made  several  specific  bequests,  but  did  not  repeat  the  bequest 
of  5£  to  such  of  his  servants  as  should  be  in  his  service  at  the 
time  of  his  decease,  which  was  contained  in  his  former  will. 
He  then  gave,  devised,  and  bequeathed  all  his  real,  and  the 
residue  of  his  personal  estate,  unto  Ambrose  Lace  and  William 
Eaton,  their  heirs,  executors,  administrators,  and  assigns, 
"  upon  the  several  uses,  trusts,  ends,  intents,  and  purposes 
hereinafter  mentioned,  expressed,  and  declared  of  and  concern* 
ing  the  same,  (that  is  to  say.")  And  here  the  writing  ended. 
The  testator  died  on  the  4th  March,  1835.  The  will,  codicils, 
and  unfinished  testamentary  paper  were  all  admitted  to  probate. 
A  suit  was  instituted  for  the  administration  of  the  estate. 
The  usual  decree  was  made,  and  reference  to  the  Master  to 
take  the  accounts,  &c.  The  Master,  by  his  report,  (inter 
alia,)  found,  and  was  of  opinion,  that  the  sum  of  500/.  given  to 
Bridget  Bibby  by  the  unfinished  testamentary  paper  was  in 
substitution  for  the  legacy  of  5/.  given  by  the  said  will  to  her 
as  one  of  the  female  servants  of  the  said  testator  living  with 
him  at  the  time  of  his  decease,  and  for  the  legacy  of  2000/. 
given  to  her-  by  the  codicil  of  the  6th  February,  1832.  To  this 
report  Bridget  Bibby  took  an  exception,  to  the  effect,  that  the 
Master  ought  to  have  found  that  the  legacy  given  by  the  un- 
finished testamentary  paper  was  cumulative  and  not  substitu- 
tionary. The  Vice-Chancellor  of  England  overruled  the  ex- 
ception ;  and  the  present  appeal  was  from  that  decision. 

J.  Parker  and  Freelino,  for  Bridget  Bibby. 

Bacon  and  Tillotsoit,  in  support  of  the  decision  of  the  Vice 
Chancellor. 

Kob  and  Hoffman,  for  other  parties. 

The  arguments  on  both  sides  were  to  the  same  general  effect 
as  those  used  before  the  Vice-chancellor,  and  will  be  found  in 
the  report  of  the  case  in  0  Jur.  366,  from  which  the  above 
Statement  of  the  testator's  will  and  codicils  has  been  taken.  The 
following  cases  were  also  cited  *— Homing  v.  Clutterbuck,  1 
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Bligh,  N.  S.,  479 ;  Lyon  v.  Col  ville,  1  Coll.  449 ;  Russel  v.  Dixon 
%  Dru.  &  W.  133 ;  Walsh  v.  Gladstone,  13  Sim.,  261. 

Loan  Chancellor. — When  a  testamentary  paper,  of  which 
probate  has  been  granted,  gives  bequests  to  the  same  person  a* 
a  former  instrument,  it  is  often  difficult  to  ascertain  the  in*, 
tention  of  the  testator;  and  rules  have  been  laid  down,  and 
distinctions  taken,  with  the  view  of  regulating  such  cases ;  but 
these  apply  only  where  there  is  no  internal  evidence  of  intention. 
In  the  case  before  me,  however,  I  conceive  such  intention  is 
clear,  and  that  the  last  testamentary  paper  was  in  substitution 
of  all  others.  Though  incomplete,  it  is  clearly  a  testamentary 
paper,  and  it  is  reasonable  to  give  effect  to  it,  if  it  contain  evi- 
dence of  intention  on  the  part  of  the  testator  to  make  a  new1 
disposition  of  his  property.  That  it  does  contain  evidence  of 
such  intention,  and  of  an  intention  to  undo  what  was  done  be- 
fore, seems  to  me  to  be  clear.  By  the  first  will,  the  testator 
gave  nothing  to  the  party  now  claiming,  except  under  the 
character  of  a  female  servant  who  might  be  in  his  service  at 
the  time  of  his  decease.  The  second,  third,  and  fourth  instru* 
ments  are  described  as  codicils,  and  are  directed  to  be  taken 
as  part  of  his  will.  By  the  second,  he  gave  2000Z.  to  the  party 
now  claiming,  which  he  directed  to  be  paid  within  six  months 
after  his  decease.  The  third  and  fourth  related  to  the  change 
of  executors.  The  last  instrument  begins  thus : — "  This  is  the 
last  will  and  testament  of  me,  John  Kidd ;"  and  proceeds  to  di- 
rect the  payment  of  debts,  and  gives  19  guineas  to  the  testator's 
son,  and  500£  to  the  present  claimant,  and  all  his  real  and 
personal  estate  to  "  Ambrose  Lace  and  William  Eaton,  their 
heirs,  executors,  administrators,  and  assigns,  upon  the  several 
uses,  trusts,  ends,  intents,  and  purposes  hereinafter  mentioned, 

9  ... 

expressed,  and  declared  of  and  concerning  the  same;  that  is 
to  say ;"  and  here  it  stops.  Of  this  paper  probate  has  been 
granted ;  and  the  question  is,  did  the  testator  intend  this  to  be 
an  addition  to,  or  substitution  for,  the  former  will?  If  he  did; 
in  so  for  as  it  is  complete,  it  will  be  operative.  As  to  the  di- 
lution relative  to  the  real  and  personal  estates,  and  to  the  gift 
ef  the  residue,  the  substitution  is  beyond  all  doubt ;  and  could 
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the  testator  intend  the  former  disposition  to  stand  as  to  the 
party  now  claiming  T  If  so,  this  paper  would  not  be  his  last 
will  and  testament,  as  he  says  it  is.  In  Jackson  v.  Jackson,  2 
Cox  35,  Buller,  J ,  held  it  too  clear  for  argument,  that  where 
a  testamentary  instrument,  incomplete  as  a  will,  appears  on  the 
face  of  it  to  be  intended  as  a  substitution  for  a  former  complete 
will,  the  legacies  given  by  the  latter  only  shall  take  effect.  That 
case  contains  many  of  the  circumstances  of  the  present,  and  is 
most  in  point.  To  the  same  effect  are  the  cases  of  The  Attor- 
ney-General i?.  Harley,  4  Madd.  263 ;  Hemming  v.  Gurrey,  2 
&  &  S.  811 ;  S.  C.,  5  Bligh,  N.  S.,  479 ;  and  Fraser  v.  Byng,  1 
Russ.  &  My*  90.  I  am  of  opinion  that  the  Vice  Chancellor  of 
England  was  right ;  and  the  appeal  must  be  dismissed,  with 
costs. 


8PARKMAN  AND  KEL8EY  v.  HIGGINS,  it  ak. 

Circuit  Court  of  the  United  States,  for  the  Southern  District  of 
New  York,  January,  1847.    Jv.  Y.  Legal  Observer. 

Where  an  application  was  made  for  a  patent,  and  from  the  informality  of  the 
papers,  the  issuing  of  it  was  delayed,  but  it  was  made  to  date  of  the  day  on  which 
it  was  applied  for,  and  subsequent  to  such  application,  but  prior  to  the  patent 
isaoing,  some  of  the  patented  goods  were  sold  by  the  patentees : — held,  that  such 
sale  did  not  defeat  the  right  of  the  patentee  to  the  design. 

This  was  a  motion  to  dissolve  an  injunction  obtained  by 
Sparkman  &  Kelsey,  upon  a  patent  for  a  design  for  floor  oil 
cloth,  called  "  The  Gothic  Pavement  Pattern"  issued  July  24th, 
1846 :  which  patent  they  alleged  to  have  been  infringed  by  the 
defendants,  Higgins  <$£  Co.,  dealers  in  floor  oil  cloths,  and  Har- 
veys9  manufacturers. 

The  defendants  showed  by  affidavits,  that  in  January,  1846, 
Smith,  of  Shaw,  Smith  &  Co.,  of  Baltimore,  saw  the  pattern  in 
sample  at  Sparkman  &  Kelsey's  store,  in  Broadway — was  in- 
formed that  the  same  was  on  sale,  but  not  manufactured  so  as 
to  be  delivered  until  dried  and  finished ;  he  ordered  a  quantity, 


k 


CIRCUIT  COURT  OP  TUB  UIUTED  STATES*  845 

which  was  sent  to  him  on  the  16th  of  March;  that  after  it  had 
reached  Baltimore,  it  was  immediately  sold  there;  that 
Higgins  &  Co.  procured  enough  to  show  the  pattern,  which 
was  sent  to  New  York  by  the  express  line ;  they  showed  the 
pattern  to  the  Harveys,  who  immediately  prepared  the  blocks 
for  printing  the  same,  and  had  them  ready  to  print  from  about 
the  23d  of  May,  and  proceeded  to  stamp  oil  cloth  of  that 
pattern. 

The  defendants  also  showed,  by  Rice  &  Sampson  of 
Hallowell,  in  Maine,  that  they  saw  the  pattern  at  Baltimore  in 
May;  they  went  to  the  patent  office  at  Washington,  and  there 
were  informed  that  it  was  not  patented ;  they  procured  a 
pattern  and  took  it  to  their  works  in  Maine,  caused  the  blocks 
for  printing  to  be  prepared,  and  proceeded  to  print  the  same 
on  floor  oil  cloth,  prior  to  the  date  of  the  patent 

The  defendants  also  produced  affidavits  of  two  block  printers, 
who  had  been  in  Sparkman  &  Kelsey's  employ,  that  the. pat- 
tern was  designed  by  one  Berry,  a  workman  employed  by 
Sparkman  &  Kelsey,  as  a  designer,  who  told  them  that  he  de- 
signed it  out  of  his  own  head. 

Both  the  Higgins,  the  Harveys,  and  Rice  and  Sampson,  made 
oath  that  when  they  got  the  patterns  they  did  not  know  that 
they  were  patented,  nor  the  Messrs.  Higgins  and  Harveys  that 
the  invention  was  claimed  by  the  complainants. 

The  plaintiffs  gave  the  following  history  of  their  patent : 
Kelsey  was  a  practical  manufacturer  and  designer  of  patterns. 
Sparkman  was  conversant  with  the  tastes,  styles  and  fashions 
of  the  trade ;  they  discussed  together  the  patterns  they  would 
get  out,  and  communicated  to  Berry  what  they  wanted ;  and 
criticised,  suggested  and  controlled  the  patterns  as  they  were 
got  up.  Berry  had  been  a  house  carpenter,  and  taken  by 
Sparkman  &  Kelsey  into  their  employment,  and  instructed  by 
Kelsey  in  the  art  of  getting  up  patterns,  so  as  easily  to  under- 
stand and  carry  out  the  views  of  his  employers.  Kelsey  had 
in  the  summer  of  1845,  proposed  his  getting  up  something  of 
this  kind,  at  which  he  worked,  and  produced  a  pattern.  On 
submitting  it  to  Kelsey,  he,  consulting  with  Sparkman,  disap- 
proved it,  but  suggested  alterations  and  improvements  upon  it ; 
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and  Berry  then  adopted  them  in  a  new  pattern  got  up  instead  of 
the  former,  which  new  pattern  was  the  one  patented.  The  print- 
ing off  from  the  blocks,  drying,  &c,  occupies  considerable  time* 

In  January,  1846,  a  sample  of  floor  cloth  was  printed  and 
sent  to  Sparkman  &  Kelsey's  store  in  the  city,  to  be  exhibited 
far  the  sale  of  the  goods  by  orders.  Higgins  saw  it  and  ad-, 
nutecl  it,:  abd  !was  informed'  by  Kelsey,  that  it  was.  some- of 
their  patent  goods.  Shortly  afterwards,  Smith  saw  it,  and  was 
informed  by  Kelsey  that  it  was  some  of  their  registered  pat- 
terns, a  term  to  denote  goods  of  designs  got  up  and  patented, 
er  intended  so  to  be.  He  ordered  some  230  yards  to  be  sent 
as  soon  as  they  could  be  got  ready. 

On  the  13th  February,  the  plaintiffs  applied  for  a  patent 
under  the  act  of  August  20,  1840,  and  paid  the  fees  on  the  ap- 
plication, which  on  the  20th  February,  was  received  at  the 
patent  office.  It  was  objected  to  as  informal  by  the  officers  at 
Washington.  Sparkman  &  Kelsey  got  the  papers  amended 
and  sworn  again  on  the  23d  March,  and  they  were  again  found 
informal.  On  the  22d  June  they  were  returned  to  Sparkman 
&  Kelsey,  with  a  circular,  giving  instructions  from  the  patent 
office ;  and  on  the  14th  July,  the  papers  were  again  corrected 
and  sent  to  the  patent  office,  with  the  former  returned  applica- 
tions, and  a  patent  was  requested,  to  date  from  the  application 
of  23d  March.  On  this  application  the  patent  in  suit  was 
issued. 

Mr.  S.  P.  Staples,  for  the  motion. 
Mr.  D.  Lord,  for  the  injunction. 

Bbtts,  D.  J.  gave  his  opinion  orally,  in  substance  as  follows : 
— The  complainants  here  have  an  injunction,  granted  on  their 
bill  of  complaint  The  defendants  move  to  discharge  it  on 
affidavits,  and  unless  their  proofs  overcome  the  equity  of  the 
bill,  and  the  evidence  supporting  it,  the  motion  must  be  denied. 
They  may  make  out  a  different  case  at  the  final  hearing;  but 
this  motion  must  depend  on  what  is  now  presented  to  the 
court. 

The  study  of  the  courts  has  recently  been,  and  especially 
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since  the  patent  acts  of  1836  and  1889,  to  carry  out  the  pro* 
tection  of  the  law  to  inventors,  so  as  to  secure  them  the  full 
benefit  of  their  inventions.  The  inventors  are  bound  to  notify 
the  public  of  their  claim  by  a  caveat  or  application  filed  at  the 
patent  office  designating  their  discovery,  and  what  they  mean 
to  secure  to  themselves.  This  is  a  matter  often  of  nicely,  and 
men  of  great  experience  are  in  difficulty  as  to  the  precise  mode 
of  getting  up  their  papers.  Correspondence  ensues  between 
the  officers  at  Washington  and  the  patentee,  which  consumes 
time.  But  if  the  claim  thus  put  forward,  although  originally 
informal,  be  followed  up  with  reasonable  diligence,  and  if 
eventually  the  patent  is  granted,  it  prevents  any  right  being 
acquired  by  strangers  interfering  in  the  meantime.  Here  the 
first  application,  the  claim  to  the  invention,  was  on  the  18th 
February:  then  it  was  again  made  on  the  23d  March;  the 
papers  were  retained  by  the  patent  office  until  22d  June.  They 
were  then  sent  to  New  York,  and  returned  with  correct  papers 
on  the  14th  July,  issuing  in  the  patent  of  July  24,  in  suit.  It 
is  not  for  the  court  now  to  examine  critically  the  correctness 
or  even  sufficiency  of  the  application,  as  if  it  was  made  to  all 
appearance  in  good  faith,  and  was  an  attempt  to  make  known 
and  secure  the  claim. 

It  is  next  contended  that  Berry  was  the  inventor,  and  not  the 
complainants  ;  which  position,  if  established,  would  be  a  good 
ground  to  dissolve  the  injunction.  The  defendants  lay  before 
the  court  the  declarations  of  Berry,  in  connection  with  his 
working  without  any  draft,  design  or  model  before  him,  which 
the  defendants  insist  proves  him  to  be  the  inventor.  But  on 
the  other  hand,  Mr.  Kelsey  details  very  minutely  the  sugges- 
tions he  made,  his  superintendence,  his  suggesting  alterations 
in  a  design  got  up,  his  disapproving  that,  and  the  adoption  of 
his  views  in  the  design  now  patented.  And  Mr.  Berry  gives 
his  own  account  of  the  matter,  and  explains  the  declarations 
attributed  to  him,  as  referring  to  his  working  without  a  copy 
before  him,  and  to  the  design  being  an  original  and  not  a  copy ; 
he  does  not  intimate  that  he  did  not  receive  suggestions,  altera- 
tions and  directions  from  Mr.  Kelsey,  which  were  carried  out 
in  this  design.    To  constitute  an  inventor,  it  is  not  necessary 
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to  have  tbe  manual  skill  and  dexterity  to  make  the  drafts,  &c.» 
if  the  ideas  are  furnished  for  producing  the  result  aimed  at, 
the  inventor  is  entitled  to  avail  himself  of  the  mechanical  skill 
of  others,  to  carry  out  practically  his  contrivance.  Here  tbe 
devising  of  this  pattern,  in  this  sense,  appears  to  have  been  by 
the  complainants. 

Again  it  is  contended,  that  the  complainants  have  abandoned 
their  claim,  or  so  dealt  with  it  as  to  give  it  to  the  public.  This, 
if  made  out,  would  also  entitle  the  defendants'  to  succeed. 
They  first  rely  on  the  sale  to  Smith,  who  gave  an  order  on 
seeing  the  pattern,  in  January,  which  they  agreed  to  execute. 
But  an  inventor  may  do  this,  may  stipulate  for  a  sale  of  his  in- 
vention before  it  is  completed,  without  vitiating  his  claim. 
These  goods  were  not  delivered  until  after  the  application  of 
13th  February  was  in  the  patent  office. 

Then  Rice  and  Sampson  purchased  it  at  Baltimore  in  April, 
and  applied  at  Washington  to  know  if  it  was  patented,  and 
were  informed  that  it  was  not.  This  was  true.  But  they  do 
not  say  that  they  inquired  if  a  patent  had  not  been  applied  for, 
and  an  application  was  pending.  There  was  then  application 
there  with  a  specimen  of  the  drawing  of  the  design.  If  the 
commissioner,  or  the  officers  there,  had  even  overlooked  it, 
that  would  not  have  defeated  the  complainants.  They  had  in 
good  faith  made  their  claim,  and  were  at  the  time  following  it 
up,  and  eventually  matured  it.  The  sale  did  not  defeat  the 
right  to  the  design. 

It  also  appears  that  when  the  goods  were  shown  in  January, 
they  were  shown  as  the  patent  goods,  or  the  registered  pat- 
terns of  the  complainants.  Now,  although  registered  patents 
or  patterns  is  not  a  term  of  law,  yet  it  may  well  indicate  them 
to  be  claimed  as  of  their  design,  and  for  which  they  were  pre- 
paring to  take  out  a  patent. 

The  defendants  have  not  made  out  a  case  to  dissolve  this 
injunction,  and  the  motion  must  be  denied  with  costs. 
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Pbouxitt  of  Pleading. — At  the  late  Reading  Assizes  in  England,  it  is 

id  that  the  indictments  against  a  number  of  persons  charged  with  robbery, 
extended  to  a  length  of  one  hundred  and  forty  five  yards.  "  An  eminent  at- 
torney the  other  day,"  says  one  of  the  late  foreign  journals,  **  stated  in  con- 
versation, that  he  had  just  prepared  an  indictment  for  conspiracy,  which 
measured  a  foot  or  more  in  thickness  as  it  lay  rolled  up."  "  Surely  there 
must  be  some  errors,"  it  was  objected,  "  in  such  a  document  as  that"  "  No 
doubt,"  he  replied;  "but  it  was  drawn  by  Mr.  X.,"  (a  barrister  of  great 
■kill  and  experience),  ,**  and  his  plan  always  is,  in  these  difficult  cases,  to 
make  the  indictment  so  long  that  nobody  can  show  it  to  be  bad ;  either  the 
defendants  cannot  find  out  the  weak  points,  or  they  cannot  be  sure  that 
there  is  not  something  somewhere  else,  which  will  set  them  right" 

Lord  Campbell,  in  his  life  of  Lord  Chancellor  EUesmere,  gives  a  very 
amusing  account  of  the  punishment  of  a  pleader  for  prolixity. 

"In  a  case  of  Mylward  v.  Weldon,  there  being  a  complaint  of  the 
length  of  the  replication,  and  the  Lord  Chancellor  being  satisfied  that 
•  whereas  it  extended  to  six  score  sheets,  all  the  matter  thereof  which  was 
pertinent  might  have  well  contained  in  sixteen,'  an  order  was  made  in  these 
words : — It  appearing  to  his  Lordship,  by  the  confession  of  Richard  Myl- 
ward, the  plaintiffs  son,  that  he  did  devise,  draw,  and  engross  the  said  re- 
plication, and  because  his  Lordship  is  of  opinion  that  such  an  abuse  is  not 
in  any  sort  to  be  tolerated — proceeding  of  a  malicious  purpose  to  increase 
the  defendant's  charge,  and  being  fraught  with  much  impertinent  matter 
not  fit  for  this  court;  it  is  therefore  ordered  that  the  Warden  of  the  Fleet 
■hall  take  the  said  Richard  Mylward  into  his  custody,  and  shall  bring  him 
into  Westminster  Hall  on  Saturday  about  10  of  the  clock  in  the  forenoon, 
and  then  and  there  shall  cut  a  hole  in  the  myddeste  of  the  same  engrossed 
replication,  which  is  delivered  unto  him  for  that  purpose,  and  put  the  said 
Richard's  head  through  the  same  hole,  and  so  let  the  same  replication  hang 
about  his  shoulders  with  the  written  side  outward,  and  then,  the  same  so 
hanging,  shall  lead  the  same  Richard,  bareheaded  and  barefaced,  round 
about  Westminster  Hall  whilst  the  courts  are  sitting,  and  shall  shew  him  at 
the  bar  of  every  of  the  three  courts  within  the  Hall,  and  then  shall  take  him 
hack  again  to  the  Fleet  and  keep  him  prisoner  untill  he  shall  have  paid  10£ 
to  her  Majesty  for  a  fine,  and  20  nobles  to  the  defendant  for  his  costs  in 
respect  of  the  aforesaid  abuse,  which  fine  and  costs  are  now  adjudged  and 
imposed  upon  him  by  this  court  for  the  abuse  aforesaid.  *' 

Quran*  v.  Dvmr. — In  the  Court  of  Q?  R  the  case  of  the  "  Queen  v.  Dunn," 
a  prosecution  of  the  well  known  Mr.  Dunn  by  Miss  Burdett  Courts  for  per- 
jury, came  ton  for  trial  before  Lord  Denman.  It  will  be  recollected  that  Mr. 
Dunn  suffered  imprisonment  in  consequence  of  some  inconvenient  demon- 
strations of  his  professed  affection  for  this  wealthy  lady.  His  love  gradually 
took  a  less  disinterested  turn,  he  began  to  seek  for  a  pecuniary  compensa- 
tion for  his  wounded  feelings.  With  this  view,  in  1846  he  advanced  a 
claim  for  100,0001.  He  professed  to  found  it  on  a  written  paper  alleged  to 
have  been  received  from  Miss  Coutts,  authorizing  him  to  draw  for  that 
amount  on  Messrs.  Coutts  &  Co.'s  bank,  in  which  Miss  B.  Coutts  is  a  part- 
ner. His  draft  being  dishonoured,  he  applied  to  the  other  partner,  to  whom 
he  produced  his  authority :  it  proved  to  be  a  copy  of  doggerel  verses 
with  the  initials  A.  R  C. 

Send  to  Coutts  your  bill, 
There  are  lots  in  the  till, 
Fll  give  the  clerk  orders  to  do  it; 
vol.  iv» — 45 
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Then  get  your  discharge ; 

Your  dear  body  enlarge, 
And  in  Stratton  street  do  let  me  view  it ; 

And,  by  the  by,  love, 

My  affection  to  prove, 
'  For  your  long  incarceration, 
Fill  a  good  round  sum  in, 

(As  I've  plenty  of  tin) 

To  make  you  a  fair  compensation. 

Unable  to  obtain  his  u  compensation,"  Mr.  Dunn  affected  to  regard  the  re- 
fusal as  an  act  of  bankruptcy,  and  he  took  formal  steps  to  make  Miss  Bur- 
dett  Courts  a  bankrupt :  to  that  end  he  made  an  affidavit  of  the  debt,  swear* 
ing  that  Miss  Coutts  had  recognised  the  debt  in  her  own  hand  writing,  "  as 
compensation  for  divers  injuries  and  imprisonment  inflicted."  This  was  the 
perjury.  The  jury  found  a  verdict  of  "guilty,"  and  Mr.  Dunn  was  sen- 
tencea  to  be  imprisoned  in  the  Queen's  prison  for  eighteen  months. 
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A  TREATISE  OR  THl  Law  RELATING  TO  PATENT  PRIVILEGE*,  FOR  TBI  SOLI 

vsx  or  Inventions,  ano  the  Practice  or  Obtaining  Letters  Patent. 
By  W.  M.  Hindmarch,  Esq.  American  edition,  April  number  of  the 
New  Library  of  Law  and  Equity. 

The  first  part  of  this  work,  which  is  reprinted  in  the  Library  of  Law  and 
Equity,  commends  itself  very  much  to  the  attention  of  the  profession.  The 
book  appears  to  be  of  a  thoroughly  practical  character,  and  each  step  in  the 
proceedings  for  procuring  a  patent,  and  for  obtaining  redress  when  the  right 
is  infringed,  is  clearly  and  methodically  pointed  out  There  are  few  ques- 
tions more  perplexing  in  practice,  than  distinctly  to  say,  under  what  circum- 
stances a  court  of  equity  will  grant  an  injunction  to  prevent  the  use  of  a 
patented  article ;  and  yet  to  the  client  who  alleges  that  his  exclusive  right 
of  patent  has  been  infringed  upon,  it  is  of  the  utmost  importance  in  almost 
every  case,  that  the  violation  of  his  privilege  should  be  restrained  at  once, 
and  that  his  claim  should  not  await  the  tedious  delay  of  a  final  determina- 
tion by  a  jury.  A  systematic  and  condensed  view  of  the  cases,  upon  this 
subject,  would  of  itself  be  a  matter  of  great  utility ;  and  we  are  glad  to  see 
in  tnis  treatise  an  attempt  made  to  arrange  them  intelligibly.  This  work 
is  rendered  more  useful  to  the  American  practitioner  by  notes  referring  to 
our  own  cases,  and  by  an  appendix  containing  the  forms  in  use  for  securing 
a  patent  in  this  country.  * 

A  New  Law  Dictionary,  containing  Explanations  of  legal  technical  terms 
and  phrases,  &c,  to  which  is  added  an  Outline  of  an  action  at  law,  and  of 
a  suit  in  equity.  By  Heart  James  Holtbouse.  American  edition,  by 
Henry  Penington,  Esq.,  of  the  Philadelphia  bar.  Philadelphia,  Lea  « 
Blanchard,  1847. 

This  work  is  intended  rather  for  the  general  student,  than  as  a  substitute 
for  the  many  "abridgments,  digests,  and  dictionaries"  in  use  by  the  pro- 
fessional man.  Its  object  principally  is  to  impress  accurately  and  distinctly 
on  the  mind,  the  meaning  of  the  technical  terms  of  the  law,  and  as  such, 
can  hardly  foil  to  be  generally  useful.  There  is  much  curious  information 
to  be  found  in  it  in  regard  to  the  peculiarities  of  the  ancient  Saxon  law. 
The  additions  of  the  American  editor  give  increased  value  to  the  work,  and 
evince  much  accuracy  and  care. 
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CASES  DECIDED  IN  1845  AND  1846  IN  MASSACHUSETTS,  NEW  YORK,  PENNSYL- 
VANIA, VIRGINIA,  NORTH  CAROLINA,  AND  SOUTH  CAROLINA. 

{Continued  from  page  308.) 
Pushed  Issue.— See  Costs,  3.— Error,  a— Evidence,  U.—WiQs,  6. 


1.  A  partition  fence  having  been  destroyed  by  a  flood,  either  party  may 
recede  from  the  former  line,  and  erect  a  fence  on  hie  land,  leaving  the 
intervening  space  open  to  the  public :  in  which  case  he  is  not  bound  to  main- 
tain the  former  fence.    Painter  v.  Reece,  2  Barr,  126. 

2.  But  it  seems  he  is  entitled  to  do  so,  only  in  the  event  of  a  destruction 
of  the  former  fence  by  an  accident    Id. 

8.  A  partition  fence  may  be  erected  by  either  owner  at  pleasure,  and  his 
occupation  of  the  requisite  land  of  his  neighbour  for  that  purpose  is  not  ad- 
verse* but  by  permission*    Dysart  v.  Leeds,  2  Barr,  468. 

4.  When  the  owner  of  the  adjoining  tract  clears,  and  encloses  to  a  fence 
already  erected  on  the  boundary  line,  be  may  insert  the  rails  of  his  new 
fence  into  the  partition  fence,  and  if  they  project  a  short  distance,  the 
injury  falls  within  the  maxim  it  minimis,  <J*c.    Id. 

Fieri  Facias. — See  Execution,  5. 

Fisheries. — See  Rivers  and  Streams,  2, 3, 4. 

Foreign  Laws, — See  Contract,  7. — Courts  11, 12. — Evidence,^,  13, 15.— 
Executors  and  Administrators,  3,  4. — Insolvent,  1.— Limitations,  2. 

Foreign  Attachment.— See  Attachment,  1, 2,  3. — Practice,  22,  23. 

Franchises.— See  Constitutional  law,  6. — Corporations,  1. 

FRAUDS. 

1.  A  purchase  by  one  indebted,  in  the  name  of  a  natural  child,  being  in- 
tended to  delay,  Axe.,  under  13  Eliz.,  may  be  avoided  by  a  purchaser  at 
sheriff's  sale  of  the  title  of  the  father.    KimmeU  v.  McRigkt,  2  Barr,  88. 

J^^U™  °f  *"**+  *■  "^  iQCh  *™**"'  admiMible  " 
evidence.    ma% 

&  An  executor,  being  a  man  of  business,  and  a  neighbour  of  a  creditor  of 
the  decedent,  who  was  an  aged,  weak,  and  illiterate  woman,  induced  her  to 
take  his  own  bond  in  lieu  of  one  creating  a  lien  on  the  estate  of  a  devisee, 
falsely  representing  the  amount  of  the  liens  against  his  own  estate.  A  court 
of  equity  would  set  aside  the  transaction,  and  hence  she  may  sue  on  the 
original  bond.    Hunt  v.  Moore,  2  Barr,  105. 

4.  Semble,  such  a  false  representation  would  have  avoided  the  contract 
between  persons  in  equal  situations.    Per  Rogers  J.    Id. 

6.  One  cannot  take  advantage  of  a  release  or  discharge  obtained  through 
the  fraud  of  a  third  person,  even  though  he  was  not  a  party  thereto.    Id. 

6.  The  court  were  right  in  declining  to  instruct  the  jury,  that  the  omission 
to  state,  that  an  omission  in  a  contract  was  not  corrected  owing  to  the 


952  D1GB8T  or  OASB0. 

parties  agreeing  to  consider  it  inserted  when  the  referees  met  and  decided 
the  case,  was  a  strong  circumstance  to  rebut  the  presumption  of  fraud. 
dark  v.  Partridge,  2  Ban,  13. 

7.  Whether  the  execution  creditor  really  means  to  obtain  his  money,  is 
the  question,  in  deciding  whether  the  execution  is  fraudulent  as  to  other 
creditors.     Smith1  $  Appeal,  2  Barr,  881. 

8.  The  false  assertion  of  possession  of  money,  on  the  credit  whereof  goods 
were  obtained,  is  a  false  pretence  within  the  act  of  July  12th,  1842.  Com. 
v.  Burdick,  2  Barr,  163. 

See  Actions  in  General,  5,  6. — Bills  of  Exchange,  20.— Contract  2.— 
Debtor  and  Creditor,  10,  12, 17.— Equity,  7.— Husband  and  Wife,  3.— 
Landlord  and  Tenant,  15. — Trusts  and  Trustees,  15. 

Ground  Rent. — See  Landlord  and  Tenant,  6, 7, 8. — Powers,  2.— Sheriff',  9. 

G  uaranty.— See  Bond,  5.— Contract,  14. — Principal  and  Surety,  3J4, 7, 12. 

Guardian  and  Ward. — See  Infants,  2,  6. — Principal  and  Surety, 

18, 14, 15. 

Guardians  or  the  Poor. — See  Husband  and  Wife,  11. 

Hand  Writing.— See  Evidence,  28. 


HUSBAND  AMD  W1FB. 

1.  Where  a  marriage  is  between  persons,  one  of  whom  has  no  capacity 
to  contract  marriage  at  all,  as  where  there  is  a  want  of  age  or  understand- 
ing, or  a  prior  marriage  still  subsisting,  the  marriage  is  void  absolutely  and 
from  the  beginning,  and,  as  between  the  parties  themselves  and  those  claim- 
ing under  them,  no  rights  whatever  are  acquired  by  such  marriage.  Oath* 
ings  v.  Williams,  5  Ire.  487. 

2.  And  whether  a  marriage  was  void  or  not,  may  be  inquired  into  by  any 
court,  in  which  rights  are  asserted  under  it,  although  the  parties  to  the 
marriage  are  dead.    Id. 

3.  A  deed  of  marriage  settlement  made  before  marriage,  conveying  the 
property  of  the /erne,  and  in  which  the  intended  husband  joined,  is  fraudu- 
lent and  void  as  to  subsequent  purchasers  from  the  husband  without  notice, 
unless  duly  recorded.     Thomas  v.  Gaines,  1  Grat.  347. 

4.  The  foundation  of  the  husband's  right  is  his  power  over  his  wife's 
choses,  coupled  with  an  exercise  of  ownership,  of  which  reduction  into 
possession  is  but  an  evidence.     Woelper*s  Appeal,  2  Barr,  71. 

5.  User  as  his  own,  at  a  time  he  might  have  reduced  it  into  possession,  will 
amount  to  reduction,  even  if  the  money  was  unlawfully  converted  in  the 
first  instance.    Id. 

'  6\  A  widow's  legacy  does  not  bear  interest  until  the  expiration  of  the 
year,  there  being  no  estate  of  which  she  was  dowable.  Nor  would  it  even 
if  there  was  real  estate  of  the  husband.  Per  Gibson,  C.  J.  GUTs  Appeal, 
2  Barr,  221. 

7.  Wife's  distributive  share  survives  on  death  of  her  husband,  and  if 
not  reduced  into  possession,  his  debt  cannot  be  set  off.  Fiery  v.  Becher,  2 
Barr,  470. 

8.  Allowance  of  a  credit  for  payment  of  a  debt  of  a  husband  of  distributee, 
in  the  settlement  of  an  administration,  does  not  affect  the  right  of  the  wife 
surviving  her  husband.    Id. 

0.  If  a  feme  give  a  warrant  of  attorney  to  confess  judgment  on  her  bond, 
and  afterward  marries,  judgment  may  be  entered  against  husband  and  wife. 
Eneu  v.  Clark,  2  Barr,  284. 

10.  A  husband  may  reduce  into  possession  a  wife's  legacy,  in  remainder, 
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faring  the  existence  of  a  life-estate  in  the  property,  and  thereby  aoeuire 
an  absolute  property  therein ;  and  this  too,  though  he  be  a  trustee  for  the 
tenant  for  life.    (K«te7W.&  S.,  166.)    Woelper's  Appeal,  2  But,  71. 

11.  The  guardians  of  the  poor  must  make  the  complaint  for  desertion 
of  wife  and  children,  under  6th  section  of  the  act  of  1612,  and  this  complaint 
should  be  before  two  magistrates,  and  the  guardians,  not  the  commonwealth, 
should  be  plaintiff.  Per  Kennedy  J.  Commonwealth  v.  Nathan*,  2 
Barr,  136. 

12.  A  testator  devised  his  real  estate  to  his  executors  to  be  sold,  and  direct* 
ed  that  the  proceeds  should  be  divided  between  his  two  daughters.  The 
guardians  or  the  legatees  became  the  purchasers  in  trust  for  their  wards, 
and  upon  their  marriage  made  a  conveyance  to  their  husbands  of  the  tract  of 
land.  The  husbands  subsequently  divided  the  land,  and  mutually  executed 
deeds  to  each  other.  Held,  that  the  husbands  took  nothing  by  the  deeds 
from  the  guardians  to  them  but  the  naked  legal  title,  and  upon  their  death 
the  foe  remained  in  the  wives.    Kaufman  v.  Crawford,    9  W.  &  0.,  131. 

13.  An  expectation  as  devisee  of  one  yet  living,  may  be  settled  on  roar* 
rage.    In  re  John  Wilson's  Estate,  2  Barr,  325. 

See  Attorney,  13. — Equity,  1. — Evidence,  51. — Pleading,  1,  5. — Prac- 
tice 3.— Trusts  and  Trustees,  3, 4, 10.—TVt/k  and  Testaments,  26. 

iHDicnuarr.— See  Criminal  Law,  11, 12, 14. 

INFANTS. 

1.  An  infant  is  not  liable  for  money  borrowed,  though  expended  by  him 
for  necessaries,  nor  for  money  borrowed  to  buy  necessaries,  where  it  was 
not  so  applied  ;  but  he  is  liable  where  the  lender  sees  that  the  money  is  laid 
out  for  necessaries,  in  the  same  manner  that  he  would  be  if  the  necessaries 
had  been  furnished  directly  by  the  lender.  Per  Bronson  C.  J.  Randall  v. 
Sweet,  1  Den.  460. 

2.  The  principal  of  a  ward's  personal  estate  may  be  applied  to  the  im- 
provement of  his  real  estate,  if  for  his  interest  Jackson's  administrators 
v.  Jackson's  heirs,  1  Grat.  143. 

3.  The  allowance  for  the  support,  maintenance  and  education  of  a  ward, 
must  be  limited  to  the  annual  piofits  of  his  estate,  and  the  whole  annual 
profits  of  the  ward's  estate,  up  to  the  time  of  his  coming  of  age,  may  be  ap- 
plied to  the  expenses  of  the  ward.    Id. 

4.  A  direction  that  a  legatee  shall  have  the  guardianship  and  tuition  of 
after-born  children,  is  a  provision  for  them  within  the  act  of  1833, 6th  April* 
it  being  a  trust  created  for  the  purpose  of  maintenance  and  education. 
Jackson  v.  Jackson,  2  Barr,  212. 

&  And  it  seems  this  would  be  so,  even  had  the  children  no  pecuniary 
benefit  from  the  wilL    Id. 

6.  Auditors  having  been  appointed  to  distribute  an  estate  assigned  for 
creditors,  the  ward  of  the  assignee  permitted  to  claim  funds  belonging  to 
her,  and  loaned  by  her  guardians,  which  had  been  received  by  the  assignees. 
Rossiter's  Appeal,  2  Barr,  371. 

See  Evidence,  59.— Executors  and  Administrators,  6. 

Inn  Kekpxjl — See  Damages,  3.— Landlord  and  Tenant,  8.— Liens,  7.  '" 

INSUXANCK. 

1.  When  insurance  is  made  on  a  vessel  to  her  port  or  ports  of  discharge* 
the  voyage  terminates  at  the  port  where  the  cargo  is  substantially  dis- 
charged.    Upton  v.  Salem  Com.  Ins.  Co.,  8  Met.  606, 

2.  A  vessel  was  insured  at  and  from  Salem  to  her  port  or  ports  of  die* 
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charge  in  the  river  La  Plata ;  all  her  cargo,  except  a  few  handles  of  shingles 
was  discharged  at  Montevideo,  where  she  took  ou  board  merchandise  in- 
tended for  another  vessel  of  the  owner,  then  lying  at  Buenos  Ayres,  and 
proceeded  to  that  port  where  she  was  lost  Held,  in  a  suit  against  the 
underwriters,  that  the  assured  was  not  entitled  to  recover,  if  the  cargo  was 
substantially  discharged  at  Montevideo,  and  that  it  was  for  the  jury  to  de- 
cide whether  the  cargo  was  so  discharged ;  the  burden  of  proof  being  on  the 
defendant.    Id. 

8.  When  a  part  owner  of  a  vessel  or  its  outfits,  effects  insurance  thereon 
in  his  own  name  only,  and  nothing  in  the  policy  shows  that  the  interest  of 
any  other  person  is  secured  thereby,  an  action  on  the  policy  cannot  be 
maintained  in  the  names  of  all  the  owners,  upon  parol  evidence  that  such 
part  owner  was  their  agent  for  procuring  insurance,  and  that  his  agency 
and  their  ownership  were  known  to  the  underwriters,  and  that  the  under- 
writers agreed  to  insure  for  them  all,  and  that  it  was  the  intention  of  all 
the  parties  in  making  the  policy,  to  cover  the  interest  of  all  the  owners. 
Finney  v.  Bedford  Ins.  Co.,  8  Met  346. 

See  Amendment,  1. 

Imtemest.— See  Bills  of  Exchange,  26. — Contract,  7,  0. — Damage*,  7.— 
Landlord  and  Tenant,  7.—  Vendor  and  Purchaser,  22. — Wills  and  Tes- 
taments, 28. 

JOINT  TENANTS  AND  TENANTS  IN  COMMON. 

1.  Where  the  vendor  of  lands  under  warrant  and  survey,  without  patent 
has  sold  them,  upon  condition  that  if  the  vendor  does  not  comply  with  cer- 
tain terms,  he  may  take  possession  of  the  land  again  without  legal  process, 
and  has  re-entered  under  the  agreement,  and  subsequently  re-conveyed  the 
legal  title  to  one  of  two  tenants  in  common,  claiming  under  the  vendor,  the 
other  joint  tenant  cannot  recover  half  of  the  land  from  bis  co-tenant  without 
first  paying  one  half  of  the  purchase  money  and  expenses,  advanced  by  such 
co-tenant,  in  good  faith,  for  the  recovery  of  the  land.  If  the  parties  them- 
selves cannot  agree  upon  the  amount  of  the  expenses  incurred  it  may  be 
ascertained  by  the  jury,  and  the  court  can  stay  execution  of  the  judgment 
in  case  it  be  for  the  plaintiff  co-tenant,  until  the  one  half  of  such  expenses 
shall  be  paid.  The  expenses  may  be  paid  at  any  time,  and  need  not  be 
tendered  before  commencing  the  suit,  but  one  half  of  the  purchase  money 
must  be  paid  or  tendered  before  suit  brought  Gregg  v.  Patterson,  9  W. 
&  S.,  197. 

JUDGMENT. 

1.  The  court  will  enter  judgment  specially,  so  as  to  make  it  appear 
that  it  does  not  bind  defendant's  property,  but  only  such  as  is  held  in  trust;' 
to  reach  which,  was  the  object  of  the  suit,  being  in  the  nature  of  a  bill  in 
equity.  The  case  is  fully  reported  in  6  Watts  and  Serg.  244*  Aycinenm 
v.  Peries,  2  Barr,  286. 

2.  Under  the  act  of  April  15, 1834,  to  give  to  the  report  of  county  audi- 
tors of  a  balance  due  by  the  commissioners,  &c.,  the  effect  of  a  judgment, 
the  officer  charged,  must  be  summoned  to  appear  at  the  audit,  and  it  seems 
the  proceedings  must  be  made  a  part  of  the  report.  Wilson  v.  Clarion 
County.    2  Barr,  17. 

3.  Informalities  in  a  writ  of  scire  facias  to  revive  a  judgment  cannot 
be  taken  advantage  of  by  a  stranger  to  the  judgment.  Dougherty's  estate, 
9W.&S.  189. 

4.  Judgment  having  been  recovered  in  1818,  against  executors,  an  exe- 
cution was  issued  and  levied  on  land  in  1821.  Writs  of  liberari  facias  were 
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issued  and  returned  not  executed  in  1828, 1824,  and  1825.  In  1828,  a  scire 
facias  to  revive,  issued,  and  judgment  was  obtained  in  1829.  The  lien  of 
the  judgment  continued,  and  a  sale  by  the  sheriff  passed  a  good  title.  Bell 
v.  Ingram,  2  Barr,  490. 

5.  A  judgment  upon  a  writ  of  scire  facias  ouare  execuiio  non  has  the 
effect  of  a  judgment  to  continue  the  lien.  Dougherty1  $  Estate.  9  W. 
oYS.  189. 

6.  A  general  judgment,  on  a  scire  facias  to  revive  judgment,  sur  claim, 
reciting  a  former  general  judgment,  does  not  constitute  a  judgment  in  per- 
sonam or  extend  the  lien.     Simpson  v.  Murray,  2  Barr,  76. 

7.  A  judgment  on  a  scire  facias  post  annum  et  diem,  revives  the  lien,  as 
well  as  if  entered  on  a  writ  directed  by  the  act  of  1798.  P.  F.  <fr  L  N. 
CoSs  Appeal,  2  Barr,  263. 

8.  A  scire  facias  will  not  lie  against  the  personal  representative  of  a  de* 
ceased  defendant  in  a  ioint  judgment,  although  it  may  be  suggested  in  the 
writ  that  a  surviving  defendant  in  the  same  judgment  is  utterly  insolvent 
Stoner  v.  Stroman,  9W.&  S.,  85. 

9.  Poverty  alone  will  not  rebut  the  presumption  of  payment  of  a  judgment 
after  a  lapse  of  twenty  years,  but  proof  of  positive  inability  during  the  whole 
period  would  be  so.     Taylor  v.  Megargee,  2  Barr,  225. 

See  Debtor  and  Creditor,  16. — Execution,  2.— Liens,  %—MerU 
gages,  2. 

Jubjsdiotioh. — See  Courts,  3.        Jury. — See  Courts,  11. 

Justices  of  the  Peace. — See  Courts,  j3. — Criminal  Law,  5, 6. — Practice, 

7,  23. — Principal  and  Surety,  21. 

LANDS  AND  LAND  OFFICE. 

1.  The  act  of  1781  was  directed  against  intruders  without  colour  of  right, 
not  against  persons  in  possession,  or  entering  within  seven  years  thereafter, 
and  holding  under  first  purchasers.    Farr  v.  Swann,  2  Barr,  245. 

Warrant  and  survey  is  not  necessary  to  the  title  of  a  first  purchaser  to 
an  appurtenant  city  lot.    Id. 

2  An  allotment  on  Schuylkill  Front  street,  on  Holmes'  map,  to  a  first 
purchaser,  with  proof  of  an  allotment  of  a  square,  according  to  the  present 
plan,  to  twenty-five  persons,  of  whom  this  first  purchaser  was  one,  with 
title  from  him  and  possession  had  for  forty  years,  is  evidence  of  a  possession 
sufficiently  ancient  to  support  the  title  without  proof  of  actual  location  by 
warrant  and  survey.    Id. 

3.  But  such  ancient  possession  merely  is  not  sufficient  to  raise  a  pre- 
sumption of  a  grant,  in  favour  of  the  same  party,  in  his  own  right,  for  more 
than  his  own  quantity,  as  a  first  purchaser  against  the  commonwealth,  or 
its  grantee,  far  this  would  require  another  presumption,  namely,  of  a  con- 
veyance from  some  other  first  purchaser,  which  cannot  be  made  from  a 
mere  possession  encroaching  on  the  proprietary  or  commonwealth.    Id. 

4.  Whether  an  improvement  was  made  for  the  purpose  of  a  continued 
residence,  &c.«  is  for  the  jury.    Jones  v.  Brownfield,  2  Barr,  55. 

&  If  the  settlement  was  with  a  design  to  use  the  land  for  making  char- 
coal, or  for  cutting  timber,  it  would  not  give  an  improvement  right.    Id* 

6.  Settler  entitled  to  a  tract  in  a  reasonable  shape  about  his  improvement, 
even  though  he  may  not  have  marked  the  lines  or  boundaries.    Id. 

7.  A  warrant  and  survey,  although  the  purchase  money  be  paid,  does  not 
constitute  strictly  a  legal,  in  contradistinction  to  an  equitable  title.  The 
warrant  is  a  mere  authority  to  survey  the  land  for  the  benefit  of  the  war- 
rantee.   No  conveyance  is  made  until  the  return  of  the  survey,  when  a 
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patent  is  issued.  A  patent  alone,  however,  Tests  no  title,  unless  the  paten- 
tee be  legally  entitled  to  it,  and  a  warrantee  without  patent,  if  he  be  legally 
entitled  thereto,  may  recover  from  the  patentee  on  ejectment.  Gregg  v. 
Patterson,  9W.&S.  197. 

8.  In  locating  lands,  the  following  rules  are  resorted  to,  and  generally  in 
the  order  stated.  (1.)  Natural  boundaries;  (2.)  artificial  marks;  (3.)  ad- 
jacent boundaries ;  (4.)  course  and  distance.  Neither  rule,  however,  occu- 
pies an  inflexible  position,  for,  when  it  is  plain  that  there  is  a  mistake,  an 
inferior  means  of  location  may  control  a  higher.  Ftdlwood  v.  Graham,  1 
Rich.  401. 

0.  It  is  no  objection  to  the  location  of  a  grant,  that  the  quantity  is  ascer- 
tained to  be  more  than  four  times  the  amount  stated  in  the  grant,  or  that 
the  lines  are  prolonged  greatly  beyond  the  distances,  or  that  course  is  some- 
times disregarded.    Id.  * 

10.  The  lines  marked  on  the  ground  constitute  the  actual  surveys,  and 
control  the  return  of  the  surveyor,  even  where  that  calls  for  a  natural  or 
other  fixed  boundary,  though  the  space  between  the  two  be  but  twelve 
perches  in  breadth.     Walker  v.  Smith,  2  Barr,  43. 

11.  The  2d  section  of  the  syllabus  in  Martz  v.  Hardy,  4  Watts,  261,  and 
the  dictum  on  which  it  is  founded,  is  not  warranted  by  the  case  then  before 
the  court,  and  is  an  erroneous  statement  of  the  law.    Id. 

12.  No  length  of  possession  of  lands  will  in  law  amount  to  a  presumption 
of  title  when  the  origin  of  the  possession  is  shown ;  but  such  possession,  with 
its  attendant  circumstances,  must  be  left  to  the  jury  as  a  matter  of  fact, 
from  which  they  may  or  may  not  infer  that  a  legal  conveyance  of  title  had 
been  made  to  the  person  claiming  under  the  possessor.  CaUender  v.  Sher- 
man, 5  Ire.  711. 

13.  At  any  rate  the  original  consistency  of  relation  between  the  possess- 
ion and  opposite  title,  must  have  been  clearly  dissolved  and  turned  into  an 
adverse  possession  for  many  years  before  suit  in  order  to  make  it  available 
as  a  ground  of  presumption  of  title.    Id. 

See  Evidence,  20.--Joint  Ten.  and  Ten.  in  Common.— Sheriff,  13.— 
Taxes,  1,  3.— Vendor  and  Purchaser,  16. 

ULHDbORD  AND  TXMAMT. 

1.  The  owner  of  a  mine  demised  the  right  to  mine  at  a  rent  payable  on 
each  ton  of  coal  taken  out,  reserving  the  right  to  view  and  examine  the 
mines,  and  to  re-enter  on  non-payment,  neglect,  &c. ;  he  is  a  landlord,  and 
is  not  liable  for  an  injury  resulting  from  the  prosecution  of  the  work  by  the 
tenant     Offerman  v.  Starr,  2  Barr,  304. 

2.  Lessor  of  a  coal  mine  is  not  liable  for  injuries  to  a  house  on  the  sur- 
face, occasioned  by  the  working  of  the  mine  by  his  tenant    Id. 

3.  A  bargain  for  rooms  in  a  boarding  house  with  board  for  the  person 
hiring  the  rooms,  is  not  a  lease  of  real  estate,  and  does  not  create  die  re- 
lation of  landlord  and  tenant  between  the  parties.  Wilson  v.  Martin,  1 
Den.  602. 

4.  Where  a  tenant  under  a  demise  for  a  year  or  more,  holds  over  after 
the  end  of  the  term  without  any  new  agreement  with  the  landlord,  he  may 
at  the  election  of  the  landlord  be  treated  either  as  a  trespasser  or  a  tenant, 
holding  upon  the  terms  of  the  original  lease.  Distraining  for  rent  payable 
after  the  expiration  of  the  original  term,  is  an  election  by  the  landlord  te 
consider  him  a  tenant    Conway  v.  Starkweather,  1  Den.  113. 

5.  A  landlord  may,  at  his  election,  treat  a  tenant  holding  over  after  a 
term,  as  tenant  from  year  to  year,  or  as  a  trespasser.  Hemphill  v.  Fktnn, 
2  Barr,  144. 
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THE  COMPROMISE!  OF  CRIMINAL  OFFENCES. 

There  are  few  matters  of  more  general  interest,  in  a  prac- 
tical point  of  view,  than  a  distinct  knowledge  of  what  con* 
stitutes  an  illegal  consideration.  The  policy  of  the  law  on 
this  subject,  has  always  been  uniform.  It  is  the  boast  and 
glory  of  the  common  law,  that  no  valid  contract  can  exist 
where  the  inducement  to  the  formation  of  such  contract  has 
been  in  contravention  to  common  honesty  of  dealing,  or 
conflicts  in  any  way  with  the  obligations  of  public  morality. 
While  such  has  been  the  basis  of  the  common  law  doctrine, 
no  little  difficulty  has  arisen  in  its  practical  application. 
Learned  judges  have  differed  in  their  views  of  what  consti- 
tutes a  consideration,  so  tainted,  as  to  corrupt  and  destroy 
the  entire  contract,  according  as  their  own  views  of  morality 
or  policy  might  differ,  or  as  the  prejudices  or  belief  of  a  par- 
ticular era,  might  influence  them.  In  different  periods  of  the 
history  of  the  law,  it  is  curious  to  see,  that,  at  one  time  a 
species  of  contracts  is  considered  not  only  incapable  of  giving 
a  right  of  action,  but  as  subjecting  the  parties  to  infamous 
punishment  as  an  offence;  while  at  another,  agreements  of 
the  same  nature  are  known  and  upheld,  not  only  by  the  law, 
but  by  public  morality.  Thus  the  common  law  did  not  recog- 
nize contracts,  the  consideration  of  which  rested  in  champerty 
or  maintenance,  yet  the  change  of  circumstances  has  not 
only,  in  this  country  at  least,  erased  them  from  the  list  of 
indictable  offences,  but  has  so  modifled  the  law  as  to  enforce 
contracts  in  which  the  consideration  was  founded  in  them. 

vol.  iv.— 46 
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On  the  subject  of  the  legality  of  agreements  to  compromise 
misdemeanors,  the  authorities  in  the  English  law  are  conflict- 
ing. On  the  one  hand,  dicta  are  to  be  found,  distinctly  draw- 
ing the  line  between  the  legality  and  illegality  of  agreements 
of  this  nature,  where  the  law  has  drawn  it  between  felonies 
and  misdemeanors.  On  the  other,  there  are  not  wanting 
opinions  of  eminent  judges,  to  the  effect  that  no  agreement 
whatever,  the  object  of  which  is,  by  private  arrangement,  to 
stifle  a  prosecution  for  any  indictable  offence,  is  founded  upon 
a  consideration  which  the  law  will  recognize.  From  this 
mass  of  conflicting  opinion,  it  becomes  as  difficult  as  it  is  im- 
portant, to  extract  an  intelligible  rule.  The  practical  interest 
of  an  investigation  of  this  kind,  is  increased  by  the  character 
of  most  of  the  modern  statutory  criminal  law.  The  extent  of 
commerce  in  our  day,  has  rendered  necessary  for  the  protec- 
tion of  individuals,  a  peculiar  criminal  code,  the  principal  ob- 
ject of  which  is,  to  guard  private  rights  from  those  frauds,  to 
which  our  present  system  of  commercial  dealing  tenders  them 
peculiarly  liable.  It  is  a  matter  of  great  importance  to  know, 
how  far  the  law  will  permit  a  person  thus  defrauded,  after  he 
has  invoked  the  aid  of  public  justice  to  bring  an  offender  to 
punishment,  to  compromise  his  own  private  grievance,  without 
regard  to  the  interest  which  society  may  have  to  vindicate  the 
public  wrong.  With  this  view,  we  propose  to  give  a  brief 
sketch  of  the  cases  on  this  subject. 

The  case  of  Johnson  v.  Ogilby,  (3  Peere  Williams,  277,). 
seems  to  have  been  the  first  in  which  a  distinction  was  made 
between  the  effect  of  an  agreement  to  compromise  a  felony 
and  a  misdemeanor.  It  was  a  bill  in  equity,  filed  to  enforce 
specific  performance  of  an  agreement,  which  was  resisted  on 
the  ground  that  the  consideration  was  a  forbearance  to  prose* 
cute  an  indictment  for  a  cheat  and  fraud,  which  the  complain- 
ant had  preferred  against  one  of  the  respondents.  There 
were  other  points  in  the  case,  upon  one  of  which,  it  finally 
went  off;  but  the  Lord  Chancellor  is  reported  as  having 
said,  "  that  in  a  case  of  a  prosecution  of  a  felony,  an  agreement 
to  stifle  such  a  prosecution  was  not  lawful,  but  where  the  in* 
dictment  was  for  a  fraud,  and  the  party  wronged  by  the  fraud 
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came  to  an  agreement  to  be  satisfied  for  such  injury,  (as  in 
conscience  he  ought  to  be)  this  was  lawful — matters  of  fraud 
being  cognizable  in  equity,  as  well  as  at  law/'  This  case  is 
referred  to  and  relied  upon,  by  Lord  Kenyon,  in  Drage  v.  Ibbcr* 
son,  (2  Esp.  Rep.,  648 ;)  which  was  trover  for  a  note,  which 
had  been  given  by  the  plaintiff,  who  was  a  receiver  of  stolen 
goods,  to  the  defendant,  the  owner  of  the  goods,  in  order  to 
prevent  a  prosecution.  The  note  was  not  signed  by  the  plain- 
tiff, nor  payable  to  his  order.  It  was,  however,  endorsed  by 
him.  It  was  contended  by  the  plaintiff,  that  the  defendant 
having  taken  the  note  for  compounding  a  felony,  had  obtained 
illegal  possession  of  it.  But  Lord  Kenyon  put  the  case  on  the 
express  ground,  of  the  distinction  between  a  felony  and  a  mis* 
demeanor.  "  In  the  case  of  stolen  goods,"  he  says,  "  the  re* 
ceiver  is  an  accessary.  This  is  not  a  felony,  though  very  near 
it;  it  is  like  the  obtaining  goods  upon  false  pretences."  The 
plaintiff  was  non-suited.  In  FaUowes  v.  Taylor,  (7  T.  R.  475} 
it  was  adjudged,  that  a  bond  given  to  a  person  conditioned  to 
be  void  if  the  obligor  should  abate  certain  nuisances,  was 
for  a  good  consideration. 

It  will  be  seen,  that  in  these  cases,  the  technical  distinction 
between  a  misdemeanor  and  felony,  as  affecting  the  con- 
sideration of  the  agreement,  has  been  strictly  ad/iered  to.  The 
ground  of  making  this  distinction  seems  to  have  been,  that  in 
cases  of  felony,  no  action  can  be  maintained  until  the  felon 
has  been  tried  and  convicted ;  but  in  the  case  of  a  misdemea- 
nor, there  is  no  such  distinction.  Experience  has  shown, 
however,  that  these  distinctions  were  of  a  kind  somewhat 
narrow  and  artificial,  and  that  if  there  is  any  reason  that  con- 
siderations contrary  to  public  policy,  should  be  held  void, 
agreements  to  stifle  prosecutions  of  gross  offences  against 
the  public,  although  such'  offences  should  technically  not 
amount  to  a  felony,  ought  not,  by  a  parity  of  reasoning,  to  be 
enforced.  In  this  way,  the  cases  which  we  shall  now  refer  to, 
seek  to  test  agreements  where  the  consideration  is  alleged  to 
be  unlawful,  by  determining  whether  the  criminal  offence  is 
one  dangerous  to  society,  or  whether  the  principal  injury  is 
not  of  a  private  kind  to  the  prosecutor.    This,  it  must  be  con- 
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fe8scd,  introduces  a  test  of  somewhat  difficult  application,  and 
gives  to  the  Courts  an  unlimited  discretion,  which  does  not 
conduce  to  clearness  and  accuracy ;  yet  as  a  rule,  in  modern 
times  at  least,  it  seems  preferable  to  the  old  one. 

The  celebrated  case  of  Collins  v.  Blantern  (2  Wils.  841,)  in 
which  the  doctrine,  now  a  very  familiar  one,  particularly  in 
the  American  law,  was  first  broadly  laid  down,  that  illegality 
of  the  consideration  was  a  good  defence  in  action  on  a  bond, 
takes  this  view  as  to  the  nature  of  the  illegality.    It  was  an 
action  on  a  bond  given  to  indemnify  a  third  party,  for  having 
given  a  note  for  a  certain  sum  of  money,  in  favour  of  the  ac- 
cused party,  in  order  to  stop  proceedings  upon  an  indictment 
for  perjury.   In  that  case,  the  distinction  between  a  felony  and 
a  misdemeanor  is  not  adverted  to,  but  the  Lord  Chief  Justice 
Wilmot  says,  in  giving  judgment :  "  The  bond  and  the  note 
are  both  bad,  the  consideration  for  giving  them  being  wicked 
and  unlawful    Many  felonies  are  not  so  enormous  offences 
as  perjury,  and,  therefore,  to  stifle  a  prosecution  for  perjury, 
seems  to  be  a  greater  offence  than  compounding  some  felonies." 
In  Edgecombe  v.  Rodd,  (5  East,  294,)  it  was  held  that  an 
agreement  to  drop  a  prosecution  against   certain  persons, 
charged  under  the  act  with  disturbing  a  place  of  worship, 
was  illegal,  because  the  offence  was  a  public  misdemeanor, 
which    it  was    for    the    interest  of  the  public  should    be 
punished,  thus  cutting  loose  entirely  from  the  rule  laid  down 
in  Johnson  v.  Ogttby  and  Drage  v.  Ibberson,  as  to  the  distinc- 
tion   between   felonies  and    misdemeanors.     Le    Blanc   J., 
puts  the  case  on  the  express  ground  that  "  the  prosecution 
was  for  a  public  misdemeanor,  and  not  for  a  private    in- 
jury to  the  prosecutor." 

The  next  case  is  that  of  Pool  v.  Bonsfield,  (1  Camp.  47 ;)  in 
which  Lord  Ellenborough  extended  the  effect  of  a  compromise 
to  anything  which  was  indictable.  This  extreme  doctrine, 
however,  has  not  been  followed,  and  there  are  many  cases 
since,  in  which  the  Courts  have  sanctioned  agreements  to 
compromise  offences,  such  as  assaults,  both  before  and  after 
the  conviction  of  the  defendant  A  distinction  has  been  taken 
as  to  the  effect  of  an  agreement  of  this  kind  before  and  after 
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conviction,  on  the  ground  that  the  rights  of  the  public  are 
preserved  inviolate  after  conviction.  If  contracts  of  this  na- 
ture, however,  are  objectionable  generally,  as  contrary  to 
public  policy,  it  would  seem  somewhat  difficult  to  maintain 
this  distinction  on  principle,  for  the  ends  of  justice  might  be 
equally  defeated  in  the  one  case,  as  in  the  other,  by  the  prose- 
cutor never  asking  for  judgment  The  latest  case  on  this 
subject  is  that  of  Keir  v.  Leman,  decided  about  a  year  ago  in 
the  Exchequer  Chamber,  on  a  writ  of  error  to  the  Queen's 
Bench,  (10  Jurist,  742.)  The  indictment,  which  was  com- 
promised, contained  counts  for  an  assault  upon  a  peace  officer 
and  for  a  riot.  In  this  case,  the  Court,  upon  a  review  of  the 
authorities,  and  a  vain  attempt  to  reconcile  them,  were  of 
opinion*  that  no  case  had  gone  so  far  as  to  recognize  a  com- 
promise, where  the  offence  charged  was  an  assault  coupled 
with  riot,  and  the  obstruction  of  a  public  officer.  The  learned 
Chief  Justice  of  the  Common  Pleas  intimated,  however,  that 
where  the  private  rights  of  the  injured  party  are  made  the 
subject  of  agreement,  and  the  public  interest  in  the  matter,  by 
a  previous  conviction,  is  preserved,  such  an  agreement  would 
be  lawful 

The  courts  in  this  country  have  followed  pretty  closely  the 
doctrine  of  ColKns  v.  Blantern,  and  the  better  opinion  seems  to 
be,  that  the  true  line  of  distinction  is  between  offences  of  a 
public  nature,  and  those  where  the  injury  affects  chiefly  or 
wholly  the  prosecutor ;  thus,  in  Price  v.  Summer,  (2  Southard's 
N.  J.  Rep.,)  the  Court  held,  that  it  would  be  carrying  the  doc- 
trine of  illegal  considerations  too  far,  to  say  that  an  agreement 
to  pay  for  damages  occasioned  by  an  assault  was  included 
within  it  The  statutes  of  most  of  the  states  make  provisions 
to  facilitate  the  compromise  of  a  certain  class  of  misdemea- 
nors, both  before  and  after  conviction,  and  the  tendency  evi- 
dently is  not  to  extend  the  doctrine.  Statutory  misdemeanors 
of  a  kind  which  affect  the  private  interests  of  a  party,  have 
become  so  frequent  in  our  modern  legislation,  that  it  is  difficult 
to  see,  in  many  cases,  in  what  respect  public  justice  would  be 
defeated  by  a  compromise  of  the  offence  charged. 

A  question  of  some  practical  importance  in  this  connexion 
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should  not  be  forgotten.  It  is  said,  that  where  the  considera- 
tion, in  whole  or  in  part,  is  the  compromise  of  an  offence,  the 
agreement  is  void*  Undoubtedly  where  a  contract  is  made 
on  several  considerations,  one  of  which  is  bad,  the  whole  con- 
tract will  be  void  ;  but  where,  as  in  a  bond,  there  are  various 
conditions,  some  of  which  are  legal  and  others  illegal,  if  the 
consideration  of  the  bond  be  good,  the  legal  conditions  are  not 
affected  by  the  illegal  ones.  (See  notes  to  Collins  v.  Blantern,  1 
Smith's  Lead.  Cases,  155.) 

Cases  may  sometimes  arise,  (and,  indeed,  this  is  the  class  of 
cases  which  is,  in  practice,  most  frequently  made  the  subject 
of  compromise,)  where  there  is  a  subsisting  contract  between 
the  prosecutor  and  the  prisoner,  but  a  prosecution  is  commen- 
ced on  account  of  some  fraud  which  induced  the  contract 
Such  are  cases  under  the  statute  of  1842,  in  this  State,  for  ob- 
taining goods  on  false  pretences,  or  for  secreting  property  with 
intent  to  defraud  creditors.  Aside  from  the  consideration  that 
these  offences  are  misdemeanors,  and  not  felonies,  and  that 
their  object  is  a  private  cheat,  an  agreement  upon  considera- 
tion of  forbearance,  or  any  other  valid  consideration,  it  is  sub- 
mitted, would  hardly  be  affected,  if  the  Attorney  General, 
thinking  that  the  ends  of  the  prosecution  had  been  answered, 
should  see  fit  to  enter  a  nolle  prosequi  on  the  proceedings.  As 
he  is  the  public  officer  charged  with  the  interests  of  the  Com- 
monwealth in  the  prosecution  of  offences,  a  somewhat  enlarged 
discretion  must  be,  and  in  practice  always  has  been  given 
him,  in  cases  of  this  kind. 

This,  however,  is  of  course  a  matter  which  does  not  affect  the 
agreements  of  which  we  have  spoken.  We  were  adverting 
merely  to  the  practical  operation  of  compromises  of  this  nature. 
An  agreement  to  procure  the  Attorney  General  to  enter  a 
nolle  proseqititlike  that  to  obtain  a  pardon  of  a  convict  from 
the  Governor,  would  doubtless  be  illegal 
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DOE.  dim.  EDWIN  SHULL  v.  MAURICE  PILGRIM. 

Circuit  Court  of  Cumberland  County,  New  Jersey. 

(1.)  The  rule  in  Shclly's  ease  applies  to  trusts  executed,  but  not  to  executory 
trusts. 

(8.)  Devise  to  trustees  of  real  estate;  1.  To  pay  the  widow  £6  per  annum ;  2.  To 
hold  the  residue  of  the  rents,  6cc*,  for  the  benefit  of  A.  until  he  attained  the  age  of 
twenty-one  years,  and  at  that  time  to  deliver  the  use  and  possession  of  said  estate 
to  A.  during  his  natural  life,  and  after  the  death  of  A.,  to  convey  the  same  to  the 
heirs  of  A.'s  body,  as  they  shall  severally  attain  the  age  of  twenty-one  years.  Held, 
that  A.  took  an  estate  for  life  only,  and  not  an  estate  tail. 

(3.)  Equity  will  presume  a  conveyance  by  trustees,  whose  duty  it  was  to  convey, 
in  favour  of  parties  beneficially  interested. 

(4.)  Under  the  statute  of  New  Jersey  regulating  partition  in  the  Orphans'  Court, 
the  heirs  of  the  body  of  A.,  who  had  not  attained  the  age  of  twenty-one  years,  had 
no  right  to  institute  proceedings  in  that  Court  to  obtain  partition  of  the  devised  es- 
tate, and  such  proceedings  were  absolutely  void. 

• 

This  case  was  argued  at  the  February  term  of  said  Court, 
1846,  upon  a  case  stated  agreed  upon  between  the  parties: 
either  party  dissatisfied  with  the  opinion  of  the  Court,  to  be 
at  liberty  to  turn  the  case  into  a  special  verdict,  and  to  bring 
a  writ  of  error. 

Michael  Hoshell,  who  died,  in  the  year  1795,  seized  of  the 
premises  in  question,  by  his  last  will  duly  executed,  dated 
July  3,  1790,  devised  the  same  as  follows,  viz :  "  5.  Igive'and 
devise  unto  my  friends,  Col.  David  Potter  and  Samuel  M. 
Shutz,  or  the  survivor  of  them,  their  executors,  administrators 
or  assigns,  the  whole  of  my  plantation  in  Stow  Creek,  upon 
the  following  special  trusts,  to  wit ;  that  they,  my  said  trus- 
tees, pay  yearly  and  every  year,  out  of  the  rents,  issues  and 
profits  thereof,  unto  my  dear  wife  Rachel,  so  long  as  she  shall 
continue  my  widow,  the  sum  of  five  pounds  as  before  men- 
tioned ;  that  they  appropriate  the  remaining  rents,  issues  and 
profits  thereof,  to  the  use  and  benefit  of  my  grandson,  Hoshell 
Shall,  until  he  shall  attain  the  age  of  twenty-one  years ;  that  they 
then  deliver  the  entire  possession  and  use  of  the  said  planta- 
tion to  my  said  grandson,  Hoshell  Shull,  for  and  during  the  term 
of  his  natural  life,  he  paying  yearly  and  every  year  out  of  the 
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rents  thereof,  the  five  pounds  to  my  wife  as  aforesaid,  and 
then  in  trust  to  convey  the  same  to  the  heirs  of  the  body  of 
my  said  grandson,  Hoshell  Shull,  lawfully  begotten,  when  they 
shall  severally  attain  the  age  of  twenty-one  years ;  or,  if  my 
said  grandson,  Hoshell  Shull,  should  die  before  he  attains  the 
age  aforesaid,  or  without  lawful  issue,  then  in  trust  to  be 
equally  divided  in  quantity  or  quality  between,  and  conveyed 
to  my  grandson  Samuel  Shull,  and  Susannah  SJhull  my  grand- 
daughter, or  the  survivor  of  them,  or  to  the  heirs  of  their  body 
lawfully  begotten,  when  they  shall  severally  attain  the  age 
aforesaid.9' 

After  the  death  of  Michael  Hoshell,  his  executors, the  above 
named  trustees,  received  the  rents  of  the  premises  in  dispute 
for  several  years,  during  the  life  of  his  widow.  Upon  her 
death,  Hoshell  Shull  having  attained  the  age  of  twenty-one 
years,  took  possession  of  the  property,  and  held  the  same  until 
his  death,  in  1826.  Both  the  trustees  died  before  Hoshell  Shull. 

Hoshell  Shull  had  nine  children,  viz.,  Michael  Hoshell  Shull, 
(the  eldest  son,)  Lydia,  Rachel,  who  married  Benjamin  Tice, 
Samuel,  John,  Phoebe,  William,  Henry  and  Henrietta,  some  of 
whom  were  minors  at  the  commencement  and  completion  of 
the  proceedings  in  the  Orphans'  Court,  hereinafter  mentioned* 

Michael  Hoshell  Shull  died  in  the  year  1825,  after  having 
attained  the  age  of  twenty-one  years.  He  left  three  children, 
viz :  Edwin  Shull  his  eldest  son,  the  lessor  of  the  plaintiff,  who 
was  born  in  the  year  1818,  Hannah  and  Rebecca.  Hannah  i» 
still  living ;  Rebecca  died  an  infant  without  issue. 

Benjamin  Tice,  (who  married  Rachel  Shull  above  named r 
one  of  the  children  of  Hoshell  Shull,)  made  application  to  the 
Orphans'  Court  of  the  County  of  Cumberland  in  the  year  1828 
for  the  division  "  of  the  real  estate  whereof  Michael  Hoshell 
died  seized,  devised  to  the  said  Hoshell  Shull  and  the  heirs  of 
his  body  lawfully  begotten."  The  court  appointed  commis- 
sioners, who  reported  that  the  property  could  not  be  divided 
without  prejudice,  &c,  which  report  was  confirmed,  and  a 
sale  ordered,  and  the  property  sold  to  Benjamin  Tice,  the  sale 
confirmed  and  a  deed  made  to  him  of  the  premises  in  dispute 
by  the  commissioners,  5th  October,  1829,  (prout  said  deed,  &c.) 
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<fcc.)  The  part  of  the  money  due  to  Edwin  Shull  from  said 
sale  was  paid  to  his  guardian  during  his  minority,  and  after  he 
came  of  age  he  settled  with  his  said  guardian. 

On  the  same  day  that  application  was  made  to  the  Orphans' 
Court  as  aforesaid,  (viz.,  9th  October,  1628,)  William  Elmer 
and  Alexander  Henry  and  Hannah  his  wife,  executors  of 
Samuel  M.  Shutz,  deceased,  who  was  the  surviving  trustee 
and  executor,  &c  of  Michael  Hoshell,  deceased,  made  a  deed 
for  the  said  premises  to  Benjamin  Tice  and  Rachel  his  wife, 
who  was  the  daughter  of  Hoshell  Shull,  deceased,  and  the 
other  heirs  of  the  body  of  the  said  Hoshell  Shull,  deceased,  re- 
citing  the  will  and  granting  "  unto  the  said  Benjamin  Tice  and 
Rachel  his  wife,  late  Rachel  Shull,  and  to  such  other  heirs  of 
the  body  of  the  said  Hoshell  Shull,  deceased,  as  have  arrived 
to  full  age,  the  whole  of  the  proportional  part  of  the  plantation 
aforesaid,  &c,  to  have  and  hold  the  same  according  to  the 
will  of  the  said  Michael  Hoshell,  deceased,"  (prout  the  same.) 
At  the  time  of  making  said  deed,  Rachel  Tice  and  some  others 
of  the  children  of  the  said  Hoshell  Shull  had  attained  the  age 
of  twenty-one,  and  some  of  the  said  children  were  under  that 
age. 

Benjamin  Tice  conveyed  the  said  premises  to  the  said  Mau- 
rice Pilgrim,  by  deed  dated  25th  July,  1835,  (prout  same,) 
whereupon  said  defendant  took  possession  thereof,  and  still 
posseses  the  same,  claiming  to  be  the  owner  thereof. 

Defendant  confesses  lease,  entry,  ouster  and  possession. 

Mr.  L.  Q.  C.  Elmer,  for  plaintiff. 
Mr.  R.  P.  Thompso*,  for  defendant. 

At  the  next  term,  the  following  opinion  was  delivered  by 

Carton tee,  J.  Perhaps  the  devise,  independent  of  the  words 
of  trust,  and  considered  simply  as  a  devise  to  Hoshell  Shull  for 
and  during  the  term  of  his  natural  life,  he  paying,  &c,  and  then 
to  the  heirs  of  the  body  of  the  said  Hoshell  Shull  lawfully  begot- 
ten  when  they  shall  severally  attain  the  age  of  twenty-one  years, 
might  be  construed  as  an  estate  tail  in  Hoshell  Shull.    I  am 

vol.  vi.— 47 
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perfectly  aware  of  the  inflexibility  of  the  rule  in  Shelly3 s  case, 
in  cases  coming  within  its  operation.  But,  however  this 
may  be,  in  the  present  case,  there  is  a  devise  to  trustees  and 
words  of  trust,  which  will  materially  influence  the  construc- 
tion. The  legal  estate,  whatever  it  may  have  been,  obviously 
vested  in  the  trustees  named,  or  the  trusts  with  which  they 
were  charged  were  executory,  and  it  was  requisite  that  the 
legal  estate  should  vest  and  remain  in  them  for  the  purpose  of 
performing  those  trusts.  Until  Hoshell  Shull  should  arrive  at 
the*age  of  twenty-one  years,  they  were  charged  with  the  trust, 
in  the  first  place,  of  paying  out  of  the  rents  and  profits  of  the 
premises  devised  the  sum  of  £5  annually  to  the  widow  of  the  tes- 
tator, and  of  appropriating  the  remaining  rents,  issues  and  profits 
to  the  use  and  benefit  of  the  said  Hoshell  Shull.  The  devise  to 
these  trustees  contains  no  words  of  inheritance,  as  it  is  to  them, 
44  their  executors,  administrators,  and  assigns," — but  their  es- 
tate, if  necessary  for  the  performance  of  their  trust,  will  be  en- 
larged to  a  fee  by  implication.  "  The  Courts  have  held  that 
trustees  take  that  quantity  of  interest  which  the  purposes  of 
the  trust  require ;  and  the  question  is  not  whether  the  maker 
of  the  instrument  has  u^ed  words  of  limitation,  or  expressions 
adequate  to  convey  an  estate  of  inheritance,  but  whether  the 
exigencies  of  the  trust  require  a  fee,  or  can  be  satisfied  by  a 
less  estate."  Per  Lord  Denman,  Doe  v.  Edlin,  4  Adol.  & 
Ellis,  582 ;  (81  E.  C.  L.  Rep.  146 ;)  4  Kent's  Com.  310,  note, 
5th  ed.,  and  cases  cited  ;  2  Jarman  on  Wills,  213,  ed.  1845 ; 
Doe  dem.  Cadogan  v.  Ewart,  7  Ad.  &  Ellis,  636 ;  (34  E.  C.  L. 
R.  202.) 

The  rule  in  Shelly* $  case  is  applicable  to  devises  of  equitable 
estates.  It  is  the  same  in  trust  estates  as  in  legal  estates,  but 
it  is  when  the  trust  is  executed.  There  is  a  settled  distinction 
between  trusts  executory,  and  trusts  executed.  In  order  to 
bring  this  devise  within  the  settled  law  on  this  subject,  and 
within  the  rule  in  Shelly's  ease,  the  argument  of  the  plaintiffs 
counsel  was,  that  the  trustees  took  but  a  chattel  interest ;  that 
the  trust  became  executed  when  Hoshell  Shull  arrived  at  the 
age  of  twenty-one  years,  and  that  he  then  became  seized  of  a 
legal  estate,  which,  by  the  operation  of  the  rule  so  frequently 
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referred  to,  became  an  estate  tail.  I  apprehend,  however, 
that  these  trusts  did  not  become  executed,  when  Hosheli 
Shull  became  twenty-one  years  of  age,  and  received  the 
possession  of  the  devised  premises.  On  the  death  of  Hosheli 
Shull,  the  trustees  were  to  convey  the  premises  to  the  heirs  of 
the  body  of  the  testator's  grandson,  (the  said  Hosheli  Shull,) 
lawfully  begotten,  when  they  should  severally  attain  the  age 
of  twenty-one  years ;  or,  if  the  said  grandson  should  die  before 
he  attained  the  age  of  twenty-one  years,  or,  (and)  without 
issue,  then  they  were  charged  with  a  further  trust  to  convey 
to  other  objects  of  the  testator's  bounty. 

A  trust  is  said  to  be  executory  or  directory  when  the  ob- 
jects take  not  immediately  under  it,  but  by  means  of  some 
further  act  to  be  done  by  the  persons  in  whom  the  legal  estate 
is  vested ;  as  when  a  testator  devises  to  trustees  to  convey 
land  to  certain  uses,  or  directs  money  to  be  laid  out  in  land  to 
be  settled  to  certain  uses.  When  lands  are  devised  to  trustees 
to  be  conveyed  to  the  objects  of  the  testator's  bounty,  the 
legal  estate  necessarily  remains  in  the  trustees,  until  they  have 
conveyed  it  It  was  laid  down  as  a  rule,  by  Sir  William 
Grant,  M.  R«,  in  Mott  t>.  Buxton,  7  Yes.  201,  that,  whenever 
any  act  was  to  be  done  by  a  trustee,  as  to  convey,  it  is  a  trust, 
and  not  a  use  excuted.  See  Fletcher  on  the  estates  of  trustees, 
p.  44 ;  2  Story  Eq.  Jur.  s.  983.  The  trust,  in  this  instance,  is 
undoubtedly  executory,  and  did  not  become  executed,  in 
Hosheli  Shull ;  and  it  is  such  trust  as  will  raise  a  fee  by  implica- 
tion in  the  trustees.  The  exigency  of  the  trust  can  only  be 
satisfied,  by  the  trustees  taking  an  absolute  estate  in  fee  simple. 
A  trust  to  convey  cannot  be  performed,  unless  the  trustees 
have  at  least  an  equal  estate  in  the  land  which  they  are*  to 
convey.  Therefore,  if  they  are  to  convey  a  fee,  they  must 
have  a  fee ;  and  on  a  dqyise  on  a  trust  to  convey,  the  trustees 
will  take  a  fee,  although  the  trust  to  convey  or  dispose  of  to 
another,  did  not  express  that  the  fee,  or  entire  interest,  should 
be  disposed  of,  since  that  would  be  implied.  Fletcher,  66,  67 ; 
and  cases  cited.  The  fee  vested  and  remained  in  the  trustees, 
and  any  estate  which  Hosheli  Shull  might  have  taken,  inde- 
pendent of  the  executory  trusts  over,  or  by  implication  on  ac- 
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count  of  the  annual  charge,  must  yield  to  the  intention  of  the 
testator  expressed  in  relation  to  the  subsequent  disposition  of 
the  estate. 

As  the  heirs  of  the  body  of  Hoshell  Shu  11  were  to  take,  not 
under  the  trust  alone,  as  an  executed  trust,  but  something  was 
left  by  the  will  to  be  done ;  as  they  must  take  under,  and  by 
virtue  of  a  conveyance  to  be  made  to  them  by  the  trustees,  the 
very  statement,  in  its  terms,  must  exclude  the  rule  in  Shelly's 
case.  They  cannot  take  by  a  conveyance  from  the  trustees, 
and  by  descent  from  their  father,  Hoshell  Shull.  The  estate 
for  life  of  Hoshell  Shull  cannot  unite  with  the  next  estate  limit- 
ed to  his  heirs,  when  such  subsequent  estate  must  depend  upon, 
and  be  created  by,  a  conveyance  to  be  made  to  their  heirs 
after  the  life  estate  of  the  said  Hoshell  Shull  shall  have  termi- 
nated It  is  true,  that  in  a  court  of  equity  it  is  not  considered 
material  that  such  estates  are  to  be  settled  by  a  conveyance 
afterwards  to  be  made.  But  such  conveyance  must  conform 
to  the  rights  as  declared  in  the  will,  which  operates  in  such 
court  as  an  equitable  conveyance,  until  the  legal  conveyance 
can  be  made.  (Sir  William  Grant,  M.  R.,  in  Stanley  v.  Stanley, 
16  Yes.  507.)  Still,  such  conveyance  cannot,  even  in  a  court 
of  equity,  be  supposed  to  have  been  made  until  the  termination 
of  the  life  estate,  and  the  occurrence  of  the  contingencies 
upon  which  the  trust  to  make  such  conveyance  is  predicated. 
These  considerations  appear  to  me  to  be  conclusive,  that  the 
devise,  in  this  case,  is  an  eqQitable  estate  for  life  to  Hoshell 
Shull,  with  a  remainder  in  fee  to  the  heirs  of  his  body,  when 
they  should  severally  attain  the  age  of  twenty-one  years. 

I  am  also  of  opinion,  that  it  sufficiently  appears  that  the 
testator,  by  the  words,  "  heirs  of  the  body,"  meant  the  chil- 
dren of  the  said  Hoshell  Shull.  Relieved  from  the  stringent 
operation  of  the  rule  in  Shelly's  case,  we  may  look  for  and 
follow  the  intention  of  the  testator  in  the  use  of  these  words. 
Although  the  same  strict  analogy  of  construction  is  applied  to 
executed  trusts,  as  to  legal  estates,  yet  such  is  not  the  case 
when  the  limitations  are  imperfect,  and  something  has  been 
left  to  be  done  by  the  trustee.  Executory  trusts  are  so  con- 
strued as  best  to  answer  the  intention  of  the  person  creating 
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them,  without  regard  to  the  strict  technical  import  of  the  terms. 
Watkins  on  Con  v.,  by  Preston,  150,  Law  Lib.  If  clearly  as- 
certained, from  anything  in  the  will,  that  the  testator  did  not 
-  mean  to  use  the  expressions  which  he  has  employed  in  a 
technical  sense,  courts  of  equity,  in  decreeing~conveyance  or 
settlement,  will  even  depart  from  the  words  in  order  to  ex- 
ecute his  intention.  2  Story  Eq.  Jur.  s.  984.  It  is  not  neces- 
sary to  cite  cases,  but,  uncontrolled  by  the  rule  so  frequently 
referred  to,  and,  under  the  obvious  intention  of  the  testator, 
the  words  "  heirs  of  the  body,"  have  been  frequently  held  as 
synonymous  with  children, — Right  ».  Cuber,  is  an  instance.  In 
this  case,  I  think  it  evident  that  the  testator  has  used  the  words 
"  heirs  of  the  body,"  not  in  the  strict  legal  sense,  but  as  a 
designation  of  persons  in  a  sense  similar  to  that  expressed  by 
the  words,  "  descendants,"  "  children,"  &c. 

Assuming  such  to  be  the  law,  on  the  authority  of  Right  t>. 
Cuber,  above  referred  to,  (5  B.  &  C,  866,  S.  C. ;  and  of  Doe  v* 
Perryn,  8  T.  R.  484,  cited  by  Bayly  J.  in  the  same  case,)  the 
estate  limited  to  the  children  of  Hoshell  Shull,  to  take  effect 
upon  his  death,  and  as  they  should  severally  arrive  to  the  age 
of  twenty-one  years,  was  an  equitable  contingent  remainder  in 
fee,  which,  on  the  birth  of  the  first  child  became  vested,  sub- 
ject to  open  and  let  in  those  who  were  born  afterwards.  The 
remainder  became  vested  upon  the  birth  of  the  children  of 
Hoshell  Shull,  because,  as  in  Right  v.  Cuber,  there  was  no 
other  contingency  but  the  birth  of  children,  although  those 
children,  by  the  terms  of  the  devise,  were  not  to  receive  a  con- 
veyance, and  come  into  possession,  until  they  should  severally 
attain  the  age  of  twenty-one  years.  The  words,  "  when  they 
shall  severally  attain  the  age  of  twenty  one  years,"  only  de- 
note the  time  when  the  remainder  shall  take  effect  in  posses- 
sion, and  referring  to  what  must  certainly  happen,  they  make 
no  contingency.  Boraston's  Case,  3  Co.  19 ;  Doe  v.  Lea,  8 
T.  R.,  41 ;  Sir  W.  Grant,  in  Hanson  v.  Graham,  6  Yes.  Jr.  246 ; 
4  Rent,  206 ;  1  Jarman  on  Wills,  233.  That  it  was  intended 
by  the  testator  to  vest,  is  evident  from  the  devise  over,  which 
is  only  on  the  death  of  Hoshell  Shull  without  lawful  issue. 
The  next  question  that  arises  is,  as  to  the  effect  of  the  pro- 
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those  who  could  not  be  bound  or  prejudiced  by  a  partition. 
However,  therefore,  Benjamin  Tice  and  wife,  claiming  to  be 
tenants  in  common  in  the  premises,  and  having  instituted  the 
proceedings,  may  be  concluded  by  those  proceedings,  I  ap- 
prehend the  other  devisees  are  in  no  wise  affected  thereby. 
The  proceedings  on  partition,  and  the  sale  consequent,  as 
against  them,  I  hold  to  be  absolutely  void. 

The  conclusion  to  which  I  have  arrived  is,  that  Edwin 
Shull,  the  lessor  of  the  plaintiff,  as  one  of  the  children  of 
Michael  Hoshell  Shull,  the  eldest  son  of  Hoshell  Shull,  is  en* 
titled  to  one-eighteenth  part  of  the  premises  in  controversy. 
The  only  question  that  remains,  is,  whether  that  is  a  right  at 
law,  or  in  equity  merely.  Whether  the  legal  estate  is  now  in 
the  lessor,  or  whether  it  still  remains  in  the  heirs  of  the  sur- 
viving trustee. 

I  hold  that  a  deed  may  be  presumed.  The  cases  amount  to 
this;  that  when  there  is  a  plain  trust,  and  a  time  appointed 
when  the  legal  fee  ought  to  be  conveyed,  then,  in  support  of 
the  parties  beneficially  interested,  a  conveyance  will  be  pre- 
sumed to  have  been  made  at  the  time  when  it  ought  to  have 
been  made.  This  presumption  will  be  made  at  an  interval 
much  shorter  than  twenty  years.  Indeed,  when  the  period  can 
be  ascertained,  at  which  it  was  the  duty  of  the  trustees  to  con- 
vey to  the  party  beneficially  interested,  upon  the  principl4*that 
it  must  be  assumed  they  have  done  their  duty,  it  seems  per- 
fectly immaterial  whether  the  interval  be  long  or  short  When 
there  is  no  specific  time  fixed  for  a  conveyance,  the  possession 
having  accompanied  the  right,  it  will  at  length,  after  a  lapse  of 
time,  uncertain  according  to  the  decisions,  be  presumed,  in 
brder  to  prevent  a  good  title  from  being  defeated  by  matter  of 
form.  But  if  the  time  when  the  conveyance  ought  to  be  made 
be  fixed  and  ascertained,  I  do  not  see  why  the  presumption 
may  not  be  made  at  any  time  subsequent  to  that  period.  The 
doctrine  as  to  the  presumption  of  deeds  from  trustees  to  their 
cestui*  que  trust,  was  gone  over,  and  somewhat  discussed  by 
me  in  the  late  case  of  Doe  t>.  Bordine,  in  the  Supreme  Court, 
and  need  not  be  repeated.  In  the  present  case,  the  time  has 
long  since  passed,  when   a  conveyance   might    have   been 
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called  for,  and  upon  well-settled  principles,  I  think  it  may  now 
be  presumed. 

I  have  not  thought  it  necessary  particularly  to  advert  to 
the  deed  made  by  the  executors  of  the  surviving  trustee*  I 
hold  it  to  be  clearly  void,  and  it  can  have  no  effect  upon  the 
cause.  The  lessor  of  the  plaintiff,  in  the  view  taken  by  the 
Court,  being  entitled  to  one  eighteenth  part  of  the  premises  in 
the  plaintiffs  declaration  mentioned,  judgment  will  be  entered 
for  the  plaintiff. 

Judgment  for  t/ie  plaintiff. 


JOSEPH  FLEMING  to  th*  us*  or  JOHN  M.  DE  BOLLE  v.  THE 
INSURANCE  CO.  OP  THE  STATE  OF  PENNSYLVANIA. 

Court  of  Nisi  Prius  at  Philadelphia,  March  Sessions,  1847. 

Held  by  Chief  Justice  Gibson. 

A  judgment  of  non-suit  ordered  to  be  entered  on  motion  of  the  defendant,  by  the 
judge  presiding  at  the  trial  of  a  cause  in  the  District  Court  for  the  City  and 
County  of  Philadelphia,  under  the  seventh  section  of  the  Act  of  1  lth  March,  1836, 
is  not  a  bar  to  a  subsequent  action  brought  against  the  same  defendant  by  the 
same  plaintiff  for  the  same  cause. 

This  was  an  action  of  covenant,  upon  a  policy  of  insurance 
dated  the  15th  day  of  December,  1827. 

The  defendants  filed  several  special  pleas,  one  of  which 
stated,  in  substance,  that  a  former  action  of  covenant  upon  the 
same  policy,  for  the  same  cause,  had  been  brought  by  the 
same  plaintiff  against  the  defendants  in  the  District  Court 
for  the  City  and  County  of  Philadelphia ;  in  which  the  defend- 
ants had  pleaded  non  infregerunt,  &c :  that  upon  the  trial  of 
that  action,  after  the  plaintiff  had  produced  his  evidence,  and 
closed  his  case,  the  judge  presiding  at  the  trial  had,  on  motion 
of  the  defendants,  directed  a  non-suit,  with  leave,  &c.  under 
the  7th  section  of  the  Act  of  March  11,  1836:  and  that  the 
plaintiff  had  afterwards  moved  the  Court  in  banc  to  set  aside 
the  said  judgment  of  non-suit,  which  was  refused.  To  this 
plea  the  plaintiff  demurred,  and  the  defendants  joined  in  de- 
murrer. 

vol.  vi. — 48 
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principle  of  reciprocity,  to  do  the  same.  The  object  plainly  was 
to  save  time  by  compelling  a  plaintiff  who  could  show  no  case, 
to  submit  to  a  non-suit ;  without  driving  the  defendant  to  the 
perilous  step  of  such  a  demurrer.  The  power  of  barring  the 
plaintiffs  access  to  the  jury,  is  an  arbitrary,  though  a  necessary 
one;  and  as  it  derogates  in  some  measure  from  a  constitutional 
right,  it  is  not  to  be  enlarged  by  construction.  It  is  true  that 
the  defendant  could  have  barred  it  to  the  same  extent  by  a 
demurrer  to  evidence ;  but  this  is  attended  with  so  much  risk, 
that  resort  is  seldom  had  to  it,  and  it  can  scarce  be  said  to  be 
a  practical  impediment  to  trial  by  jury.  By  reason  of  this, 
the  parties  often  went  to  the  jury  with  a  flourish  of  trumpets, 
when  there  really  was  nothing  to  try ;  to  remedy  which,  the 
legislature  directed  the  judge  to  step  in  and  turn  the  plaintiff 
out  of  court,  not  depriving  him  of  his  writ  of  error,  or  a  right 
to  go  before  another  jury  with  a  belter  case.  It  is  said  there 
may  be  reason  for  allowing  such  a  right  to  a  plaintiff  who  has 
been  driven  to  a  voluntary  non-suit  by  accidental  inability  to 
bring  forward  the  whole  strength  of  his  case,  occasioned  by 
accident  and  surprise,  which  does  not  exist  in  the  case  of  one 
who  has  deliberately  brought  it  forward  and  failed.  But  how 
does  it  appear  that  the  latter  is  not  equally  prevented  and 
taken  by  surprise,  when  he  is  tripped  up  the  instant  he  has 
closed  his  evidence?  The  former  may  not  only  deliberately 
go  before  the  jury  with  his  case,  but  take  the  opinion  of  the 
judge  on  it,  and  a  non-suit,  even  when  the  jury  are  ready  to 
deliver  their  verdict  It  may  be  said  that  this  is  not  by  statute, 
but  by  the  course  of  the  common  law  ;  but  it  is  not  entirely  so. 
The  "  act  further  to  regulate  proceedings  in  courts  of  justice** 
allows  him  to  suffer  a  non-suit  at  the  latest  moment;  and  yet 
no  one  has  ever  dreamt  that  it  precludes  a  second  action  for 
the  same  cause.  The  privilege  would  be  a  barren  one  if  it 
did;  and  this  shows  that  the  legislature  has  not  viewed  a  non- 
suit as  a  judgment  to  that  effect  Why  then  should  it  be  sup- 
posed that  a  different  effect  was  intended  to  be  given  to  an 
involuntary  non-suit,  which  precludes  every  thing  like  de- 
liberation T  It  is  a  rule  of  construction,  that  statutes  are  to  be 
interpreted  as  near  as  may  be  to  the  principles  of  the  common 
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law ;  and  technical  terms  are  to  be  understood  in  their  technical 
sense,  unless  it  clearly  appear  by  the  context  that  they  were 
intended  to  be  understood  on  a  different  one.  "  It  is  to  be 
presumed  that  the  legislature  know  how  to  use  terms  applica- 
ble to  the  subject  matter/'  Dwarris  707 ;  and,  in  this  instance 
it  doubtless  knew  the  technical  consequences  of  the  judgment 
it  prescribed.  The  plea  is  therefore  bad. 
Demurrer  sustained,  and  judgment  of  respondeat  ouster. 


REGIXA  v.  GOMPERTZ,  AND  OTHERS. 

Court  of  Queen's  Bench,  Sittings  in  Banc. 

(1.)  Where  an  indictment  contains  several  counts,  each  charging  a  distinct  con- 
spiracy, to  which  defendants  plead  not  guilty,  and  only  one  conspiracy  is  proved, 
the  jury  may  find  them  guilty  on  each  count,  and  if  the  evidence  proves  the  allega- 
tions in  each,  the  verdict  ought  to  he  entered  accordingly. 

(2.)  Third  count  charged  a  conspiracy  to  obtain  from  prosecutor  certain  bills  of 
exchange  accepted  by  him,  and  to  cheat  and  defraud  him  of  the  proceeds,  and 
stated  that  defendants  knowing  that  prosecutor  was  desirous  of  borrowing  a  certain 
sum  of  money,  pretended  that  W.  P.  had  agreed  to  advance  the  same,  and  that  if 
prosecutor  would  accept  the  bills,  defendants  would  retain  for  him  a  certain  sum  of 
money,  and  discharge  certain  claims  upon  him. 

(3.)  Eighth  count  charged,  that  defendants  conspired,  by  divers  false  pretences 
and  indirect  means,  to  cheat  and  defraud  prosecutor  of  his  moneys.  The  evidence 
was,  that  the  bills  were  ready  written  in  the  possession  of  defendants. 

(4.)  Held,  after  verdict  for  the  Crown,  that  the  third  count  was  supported, 
though  the  signature  only  of  the  prosecutor  to  the  acceptance  was  sought  to  be  ob- 
tained ;  and  that  the  eighth  count  was  supported,  though  it  also  appeared  from  the 
evidence,  that  the  prosecutor  had  no  money. 

(5.)  Held  also,  that  the  eighth  count  was  sufficient,  on  motion  in  arrest  of  judg- 
ment. 

t 

Indictment  for  conspiracy.  The  third  count  charged,  that 
the  prosecutor,  being  desirous  to  raise  money  on  a  certain  se- 
curity, held  by  him,  the  defendants  falsely  pretended  that  one 
William  Parker  had  agreed  to  lend  the  money,  part  of  which 
was  to  go  to  one  of  the  defendants,  and  the  remainder  to  the 
prosecutor,  and  that  Parker's  money  was  lying  at  his  bankers : 
and  it  was  agreed  between  the  prosecutor  and  the  defendants 
that  the  prosecutor  should  accept  certain  bilk  of  exchange  in 
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favour  of  Gompertz,  one  of  the  defendants,  who  was  to  receive 
the  money  from  Parker,  and  to  retain  out  of  it  the  sum  which 
the  prosecutor  wished  to  borrow.  It  was  averred,  that  there 
was  no  such  person  in  existence  as  the  William  Parker  who 
was  to  advance  the  money. 

The  eighth  count  charged  the  defendant,  with  conspiring  to 
cheat  and  defraud  the  prosecutor  by  indirect  means.  There 
was  no  evidence  that  the  prosecutor  had  any  money  of  his 
own,  except  what  he  received  upon  accepting  the  bills ;  nor 
was  there  any  evidence  that  the  prosecutor  had  been  called 
upon  to  pay  the  bills,  or  had  lost  any  money.  The  first  two 
counts  were  abandoned,  and  Gompertz  and  Robert  Witham 
were  found  guilty  on  each  of  the  remaining  six  counts.  The 
other  defendants  were  acquitted. 

The  defendants  obtained  a  rule  for  a  new  trial,  and  in  arrest 
of  judgment  One  of  the  grounds  of  the  rule  was,  that  a  cer- 
tain unstamped  agreement,  had  been  improperly  admitted  in 
evidence.  The  argument  and  opinion  on  this  point  we  omit, 
as  not  applicable  to  this  country. 

Cockburn  (Poldek  was  with  him)  showed  cause. — First,  as 
to  arresting  the  judgment,  the  third  and  fourth  counts  are 
sufficient  after  verdict :  the  prosecutor  was  not  bound  to  set 
out  in  them  all  the  facts  necessary  to  maintain  the  charge ; 
Anon.,  1  Chit  698;  and  at  any  rate  the  eighth  count  is  good. 
R.  v.  Eccles,  1  Leach,  Q.  C.  274,  4th  ed.,  n.  (a)  to  Cransmore 
v.  Greenbank,  Willes,  583,  n.  (a)  to  R.  v.  Turner,  13  East, 
231 ;  R.  v.  Gill,  2  B.  &  A.  204 ;  Reg.  t>.  Kendrick,  5  Q.  B.  Rep. 
49 ;  7  Jur.  848.  The  objection,  that  the  defendants  have  been 
found  guilty  of  various  conspiracies,  is  not  supported  by 
O'Connel  v.  Reg.,  9  Jim  25;  11  CI.  &  Fin.  155  ;  and  it  is  too 
early  to  take  it  before  judgment  has  been  given. 

M .  D.  Hill  and  Peacock,  on  behalf  of  the  defendant  Gom- 
pertz contra.  There  was  no  evidence  to  support  the  charge 
in  the  last  six  counts.  The  bills  never  were  in  the  pos- 
session of  the  prosecutor,  nor  was  he  entitled  to  receive 
the  proceeds  of  them.    The  evidence  was,  not  that  the  defen- 
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dants   conspired  to  obtain  money  from  the  prosecutor,  but 
to  induce  the  prosecutor,  by  false  pretences,  to  put  his  name 
to    accommodation  acceptances,  and  leave  him  responsible 
upon  them.    Phipoe's  case,  2  East,  P.  C.  599 ;  2  Leach,  C. 
C.  673 ;  R.  v.  Hart,  6  C.  &  P.  106 ;  R.  v.  Edwards,  521.) 
[Erle,  J.— You  do  not  contend   that  every  overt  act  must 
be  proved.]    The  eighth  count  charges  that  they  conspired 
to  cheat  the  prosecutor  of  his  money ;  whereas  it  appears  by 
the  evidence  that  they  knew  that  he  had  none,  and  never  ex- 
pected that  he  would  have  any.    If  the  counts  do  not  charge 
separate  offences,  they  are  bad  for  charging  the  same  offence 
more  than  once.    Campbell  t>.  Reg.,  15  Law  Journ.,  N.  S.,  M. 
G,  76 ;  10  Jur.  329.    Unless  the  evidence  warranted  a  finding 
of  several  conspiracies,  there  was  a  miscarriage  at  the  trial 
This  is  a  record  of  six  conspiracies.    Suppose  a  statute  was 
passed,  enacting,  that,  for  every  conspiracy,  a  man  should  be 
imprisoned  for  one  year,  it  would  be  important  whether  the  de- 
fendants were  convicted  of  a  conspiracy  to  do  several  acts,  or 
of  several  different  conspiracies.    Suppose  the  defendants  in- 
dicted and  tried  upon  each  count  separately,  and  on  the  trial 
upon  the  second  count  they  pleaded  "  formerly  convicted,"  if 
the  evidence  would  not  make  out  that  plea,  the  evidence  does 
not  warrant  a  verdict  of  six  separate  conspiracies.    The  jury 
ought  to  find  the  defendants  not  guilty  on  all  the  counts  but 
one,  if,  on  a  subsequent  indictment,  the  evidence  would  justify 
a  finding  of  "  formerly  convicted,"  otherwise  they  would  be 
deprived  of  the  benefit  of  a  plea  of  a  former  conviction.    Un- 
less the  Court  are  satisfied  that  there  was  evidence  of  six  con- 
spiracies, and  that  the  jury  intended  to  find  the  defendants 
guilty  of  six  conspiracies,  they  will  not  allow  the  verdict  to 
stand,  although,  if  they  passed  sentence  of  imprisonment,  they 
might  so  modify  it  that  the  term  of  imprisonment  on  all  the 
counts  should  run  out  at  the  same  time.    [Coleridge,  J. — In 
Reg.  v.  O'Brian,  Den.  C.  C.  9,  an  indictment  for  murder,  be- 
fore CresWell,  J.,  one  count  stated  the  means  of  death  to  have 
been  a  stick,  another  count  stated  the  means  to  have  been  a 
stone ;  and  the  finding  of  the  jury  left  it  uncertain  whether  the 
deceased  was  killed  by  blows  from  a  stick  or  from  a  stone :  the 
Judge  held  the  indictment  sufficient]    In  that  case  the  two 
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counts  could  not  relate  to  two  different  persons.    [Erle,  J. — 
It  was  decided  in  that  case  that  the  verdict  was  properly 
entered  on  both  counts,  because  they  both  charged  the  same 
offence,  the  mode  of  death  being  substantially  the  same  in  both ; 
and  judgment  was  given  upon  both.]    This  indictment  charges 
a  conspiracy  to  obtain  acceptances  of  bills  of  exchange,  and  a 
conspiracy  to  obtain  money.     The  doctrine  is  clear  in  civil 
cases.   Taylor  v.  Cole,  3  T.  R.  294 ;  Ward  v.  Bell,  1  Cr.  &  M. 
S48 ;  3  Tyr.  904 ;  Holford  v.  Dunnett,  7  Mee.  &  W.  348.    In 
Deere  o.  Ivey,  4  Q.  B.  Rep.  379 ;  7  Jur.  419,  which  was  an 
action  on  a  contract,  the  damages  were  given  on  two  counts 
collectively,  and  the  Court  directed  a  new  trial,  on  the  ground 
that  the  plaintiff  could  not  recover  upon  two  counts  for  the 
same  subject  matter.    [Wiohtma*,  J. — Suppose  a  declaration 
in  trespass  containing  two  counts,  and  a  verdict  of  guilty 
generally,  and  assessment  of  damages  separately,  there  might 
be  a  remititur  of  damages  as  to  one  count]    The  plaintiff 
would  have  no  right  to  a  verdict  on  the  other  count.    The 
judge  is  not  bound  to  take  notes  at  the  trial ;  and  there  might 
be  no  means  of  ascertaining  which  count  was  supported  by  the 
evidence.    [He  cited  Lord  Chancellor  Cottenham,  in  the  case 
of  O'Connel  v.  Reg.,  9  Jur.  25,  61.]    In  arrest  of  judgment, 
the  third  count  does  not  directly  allege  that  the  bills  were  the 
property  of  the  prosecutor.    There  is  no  indictable  offence, 
without  showing  that  the  bills  were   his  property.    Phipoe's 
case,  2  East,  P.  C.  599 ;  2  Leach,  C.  C.  673 ;  Reg.  v.  Peck,  9 
Adol.  &  Ell.  686 ;  Reg.  v.  Parker,  3  Q.  B.  Rep.  292 ;  2  G.  & 
D.  709.    Further,  the  count  does  not  state  that  the  bills  were 
of  any  value.     The  fourth  and  seventh  counts  are  open  to  the 
same  objection :  the  bills  might  have  been  the  property  of 
Gompertz,  and  the  prosecutor  might  have  accepted  them,  and 
afterwards  refused  to  give  them  back.    The  fifth  count  con- 
tains a  charge  of  cheating  and  defrauding,  which  is  too  general. 
Reg.  w.  Parker,  3  Q.  B.  Rep.  292 ;  2  G.  &  D.  709 ;  Reg.  v. 
Biers,  1  Adol.  &  Ell.  327.    It  is  also  bad,  for  not  designating 
the  moneys  with  respect  to  which  it  charges  a  fraud ;  and  the 
sixth  count  is  also  open  to  the  same  objection.    The  eighth 
count  is  too  general.    R.  v.  Biers,  1*  Adol.  &  Ell.  327 ;  King 
t>.  Reg.,  9  Jur.  833. 


f 


THE  OOURT  OF  QUEEN 'S  BENCH.  381 

Watson  and  Cowling  were  heard  in  support  of  the  rule,  on 
behalf  of  Robert  Witham.     Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the 
Court. — First,  we  think  that  there  is  no  ground  for  arresting 
the  judgment  in  this  case ;  one  count  at  least  is  good,  on  the 
authority  of  R.  v.  Gill,  2  B.  &  A.  204,  never  overruled,  but 
founded  on  excellent  reason,  and  always  recognised,  though 
not  without  regret,  because  that  form  of  indictment  may  give 
too  little  information  to  the  accused.  A  fair  observation  was 
made  upon  the  manner  in  which  that  precedent  was  treated  in 
R.  ti.  Biers,  1  Adol.  &  Ell.  327 ;  but,  even  from  the  expressions 
there  used,  and  much  more  from  what  has  been  said  in  later 
cases,  it  appears  plainly  that  the  Court  has  never  doubted  the 
correctness  of  the  decision  in  R.  t>.  Gill. 

Secondly,  it  is  also  said,  that  the  verdict  was  given  on  all 
the  several  counts,  and  that  this  is  ground  for  a  new  trial. 
This  novel  objection  was  deduced  from  O'Connell  v.  Reg.,  9 
Jur.  25;  11  CI.  &  Fin.  155,  which,  however,  furnished  no 
ground  for  it.  There  the  judgment  was  held  erroneous  be- 
cause it  proceeded  on  several  counts,  some  of  which  were  not 
good,  and  the  party  was  held  to  have  been  punished  for  that 
for  which  there  existed  no  right  to  punish  him.  Here  those 
convicted  have  received  no  sentence,  and  it  must  not  be  pre- 
sumed that  they  ever  will  receive  any  in  respect  of  any  ob- 
jectionable count.  The  distinct  findings  of  the  jury  furnish  the 
means  of  avoiding  the  objection  which  prevailed  in  O'Connell's 
case,  if  the  indictment  afforded  any  ground  for  raising  it.  The 
defendants  having  taken  issue  on  every  count,  the  clear  duty 
of  the  Court  was  to  see  if  the  evidence  proved  every  count 

To  the  objection  that  the  jury  have  found  them  all  proved, 
that  each  charges  a  distinct  conspiracy,  that  it  must  be  taken 
therefore,  that  as  many  distinct  conspiracies  are  found  as  there 
are  counts,  but,  that  in  fact,  only  one  was  proved,  the  answer 
is,  that  the  evidence  accorded  with,  and  proved  the  allegations 
in  each*  The  verdict  was  found  thereupon,  and  with  this  find- 
ing we  are  satisfied. 

Thirdly,  the  verdict  was  impeached,  however,  as  unsuppor- 

vol.  vi. — 49 
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ted  by  the  evidence,  because  the  charge  was  of  a  conspiracy 
to  obtain  acceptances  of  and  from  the  prosecutor,  whereas  he 
proved  that  the  acceptances  were  ready  written  and  in 
possession  of  the  defendants,  or  some  of  them,  and  nothing  was 
sought  to  be  obtained  but  his  signature.  We  think  this  sub- 
stantially the  same  thing ;  it  was  only  by  the  signature  of  the 
witness  that  the  bills  became  complete,  and  his  acceptance, 
when  given,  being  without  any  consideration,  was  at  the  in- 
stant his,  and  in  his  possession.  It  was  also  urged,  that  the 
entire  transaction,  as  proved  by  the  evidence,  was  at  variance 
with  the  indictment,  as  all  parties  well  know  that  the  prosecu- 
tor had  no  money,  nor  could  be  defrauded  of  any,  and  that  the 
real  fraud  was  on  the  prosecutor's  part,  to  the  prejudice  of 
some  expected  lender  of  the  sums  mentioned  in  the  bills,  in  re- 
turn for  acceptances  of  no  value.  There  may  be  some  ground 
for  this  imputation  upon  the  prosecutor,  but  it  will  not  disprove 
the  fraud  practised  upon  him,  by  inducing  him  to  accept  bills 
without  a  corresponding  advance  of  cash,  though  there  was 
little  appearance  of  solvency  in  the  prosecutor;  those  who 
fraudulently  induced  him  to  incur  the  liability  must  have  spec- 
ulated on  some  pecuniary  advantage  from  it,  and  though  the 
money  could,  in  such  case,  only  have  come  from  his  respect- 
able friends,  as  he  had  no  funds  of  his  own,  the  money  intend- 
ed to  be  so  procured,  might  well  be  described  for  this  purpose 
as  his  money. 

Fifthly,  we  think,  however,  on  comparing  the  affidavits  of 
Messrs.  Witham,  father,  and  son,  with  the  answer  to  them, 
sworn  by  the  prosecutor,  that  there  is  sufficient  ground  for  di- 
recting a  new  trial. 

I  should  add,  that  we  think  that  there  is  no  ground  to  dis- 
turb the  verdict  so  far  as  it  effects  the  defendant  Gomperlz ; 
but  where  two  or  more  persons  have  been  convicted  of  a  con- 
spiracy, it  is  not  possible  to  grant  a  new  trial  as  to  one  con- 
spirator and  not  as  to  the  others.  Though,  where  some  have 
"been  acquitted,  and  others  convicted,  there  is  no  difficulty  in 
granting  it  as  to  those  convicted,  as  was  done  in  R.  v.  Mawbey, 
6  T.  R.  619. — Rule  absolute  for  new  trial. 
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MICHAEL  DAILEY  AND   OTHERS  ©.  THE  EXECUTORS  OP  PAUL 

BECK.  DECEA8ED. 

Supreme  Court  of  Pennsylvania  at  JS/isi  Prius,  before  Chief 

Justice  Gibson. 

This  was  an  action  of  covenant  arising  under  the  following 
circumstances. 

On  the  first  of  November,  1796,  Paul  Beck  and  wife  convey- 
ed to  Taylor  &  Black,  a  certain  lot  described  in  the  deed  as 
"  bounded  on  the  south  by  Beck  Street  to  be  laid  open  fifty  feet 
wide  from  Sixth  street  to  Seventh  street"  reserving  ground  rent 
The  plaintiffs  deduced  their  title  regularly  from  Taylor  & 
Black,  and  contended  that  the  words  in  the  deed  amounted  to 
a  covenant  on  the  part  of  Mr.  Beck  to  open  Beck  street,  fifty 
feet  wide  between  Sixth  and  Seventh  streets. 

The  defendants  pleaded  non  est  factum,  non  infregit,  fyc. 

They  also  pleaded  specially,  that  the  breach  of  the  cove- 
nant, if  any,  occurred  before  the  seisin  of  the  plaintiff;  that  the 
ground  through  which  Beck  street  was  to  have  been  opened, 
had  been  permanently  converted  to  other  uses  than  those  of  a 
street 

They  also  pleaded  a  release  for  each  of  the  parties  succes- 
sively seized  of  the  premises,  and  the  statute  of  limitations. 

The  case  was  argued  on  a  demurrer  to  these  pleas. 

Mr.  Hare,  in  support  of  the  demurrer,  cited  9  B.  &  C.  503 ; 
17  Wendell,  136  ;  Dyer,  337 ;  1  Maule  &  S.  355  ;  4  Maule  & 
S.  53 ;  5  Taunton,  418  ;  Smith's  leading  cases,  82 ;  Peck,  106 ; 
and  Paige,  359. 

Mr.  E.  Lewis  and  Mr.  P.  W.  Hubbell,  contra : — 7  Bing. 
682;  3  B.  &  C.  332;  3  Camp.  514;  16  Wendell,  531;  2  WharL 
123;  Cromp.  &  Meeson,  644;  11  Mass.  306;  16  Mass.  161  ; 
16  Wend.  16. 
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At  March  Term,  1847,  Gibsobt,  C.  J.,  delivered  the  following 
opinion : — 

The  bent  of  my  mind  is,  that  the  words  relied  on,  create  a 
covenant,  though  I  have  no  little  doubt  on  the  subject.  They 
appear  to  have  been  intended  for  more  than  description ;  for  it 
seems  to  have  been  a  substantial  part  of  the  contract,  that  the 
street  should  be  opened  to  give  access  to  the  lot,  without  which 
it  would  have  been  of  little  value.  It  is  described  as  bounded  on 
the  south  "  by  Beck  street  to  be  laid  open  fifty  feet  wide  from 
Sixth  to  Seventh  street."  And  the  specification  of  the  width 
seems  to  be  matter  of  stipulation  rather  than  of  description.  I 
am  of  opinion  too,  that  this  covenant  while  it  remained  unbro- 
ken ran  with  the  land,  though  it  related  not  to  any  thing  to  be 
done  on  the  tot.  But  it  is  admitted  by  the  pleadings,  that  it 
was  broken  in  the  time  of  the  original  grantors,  and  long  be- 
fore the  plaintiffs  purchased  the  property,  and  as  there  could, 
from  the  very  nature  of  the  covenant,  be  but  one  breach  of  it, 
there  could  be  but  one  satisfaction.  If  there  could  be  more, 
every  succeeding  day  would  give  a  new  cause  of  action,  and 
subject  the  grantor  to  interminable  litigation.  It  results,  that  the 
whole  injury  was  to  be  compensated  in  one  action ;  and  con- 
sequently that  it  could  be  maintained  only  by  him  who  was 
owner  at  the  time  of  the  breach. 

Demurrer  to  the  fifth  plea  sustained,  but  the  demurrers  to 
the  other  pleas  overruled ;  and  judgment  for  the  defendant 
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Court  of  Queen9 s  Bench,  February  1,  1847. 

Indebitatus  Assumpsit  for  Shares  bargained  and  sold.  Plea,  nan  assumpsit. 
The  shares  were  knocked  down  to  defendant  at  an  auction  by  plaintiff:  it  was  a 
condition  of  sale  that  the  shares  might  be  resold  if  the  purchase-money  was  not 
paid  on  the  following  day,  the  bidder  so  making  default  being  answerable  for  the 
loss  on  re-sale.  On  default,  plaintiff  resold  the  shares  at  a  loss : — Held,  that  the 
sale  was  not  absolute,  and  that  this  defence  was  admissible  under  the  plea  of  nou 
assumpsit 

Indebitatus  assumpsit  for  shares  bargained  and  sold.  Plea, 
non  assumpsit.    On  the  trial  before  Erie  J.,  at  the  Middlesex 
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sittings  in  this  term,  it  appeared,  that,  on  the  7th  August  last, 
certain  shares,  the  property  of  the  plaintiff,  were  put  up  to  sale 
in  three  lots,  at  a  public  auction,  -which  was  carried  on  by 
nodding ;  and  that  the  shares  in  question  were  knocked  down 
to  the  defendant.  The  second  condition  of  sale  was,  that  the 
purchasers  were  to  give  in  their  names  and  the  names  of  their 
places  of  abode,  and  pay  the  purchase  money  on  the  following 
day ;  and  the  last  condition  of  sale  was,  that,  if  the  purchaser 
I  should  neglect  or  fail  to  comply  with  all  the  other  conditions 

of  sale,  the  shares  should  be  forfeited  and  the  lot  resold,  and 
the  purchaser  should  be  responsible  for  the  deficiency.  The 
defendant  having  made  default  in  payment  of  the  purchase- 
money,  the  shares  were  resold  in  a  falling  market,  after  notice 
to  the  defendant  It  was  objected  for  the  defendant,  that  this 
action  would  not  lie :  the  learned  judge  was  of  that  opinion, 
and  directed  a  nonsuit,  leave  being  reserved  to  the  plaintiff  to 
move  to  enter  a  verdict  for  79£,  or  such  other  sum  as  the 
Court  should  think  right.    On  January  21, 

Ogle  moved  accordingly. — First,  when  the  hammer  was 
down  the  property  in  the  shares  passed  to  the  purchaser ;  and 
therefore,  the  action  of  indebitatus  assumpsit  for  goods  bar- 
gained and  sold  lies.  Lord  Ellenborough  in  Mertens  t>.  Ad- 
cock,  4  Esp.  251 ;  though,  in  Hagedorn,  v.  Laing,  6  Taunt. 
162,  there  is  a  semble  contra.  [Pattesow,  J. — The  plaintiff, 
by  the  resale,  had  put  it  out  of  his  power  to  return  the  shares 
at  the  price  bargained  for.]  In  Mertens  t>.  Adcock,  no  ob- 
jection was  made  on  the  count  for  goods  bargained  and  sold, 
that  the  plaintiff  had  not  the  goods  to  deliver.  Suppose  the 
goods  had  been  destroyed  by  fire,  the  loss  would  have  fallen 
upon  the  purchaser.  [Pattesow,  J. — There  was  a  case  before 
Lord  Kenyon,  in  which  he  held,  that  this  action  would  not  lie. 
In  Acebal  v.  Levy,  10  Bing.  376,  the  point  was  raised,  but  not 
determined.]  Secondly,  the  plea  of  non  assumpsit,  under  the 
new  rules,  does  not  raise  the  point  If  the  plea  had  admitted 
the  contract,  and  alleged  that  it  was  rescinded,  the  point  might 
have  been  raised  on  demurrer.  [Erle,  J. — Then,  if  the  goods 
were  knocked  down  for  79/.,  and  upon  default  in  payment  they 
were  resold  for  100/.,  the  vendor  might  still  bring  an  action 
for  79/.    Cur.  adv.  vulL 
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Lord  DflNMAN,  C.  J.,  now  delivered  the  judgment  of  the 
Courl. — Thisy  was  an  action  for  79/.,  for  goods  bargained  and 
sold ;  and  it  appeared  that  the  goods  had  been  knocked  down 
to  the  defendant  at  an  auction  by  the  plaintiff.  That  it  was  a 
condition  of  the  sale,  that  the  goods  might  be  resold  unless  the 
purchase-money  was  paid  on  the  following  day,  the  bidder  so 
making  default  being  answerable  for  the  loss  on  resale.  That 
the  plaintiff  had  exercised  this  right,  and  had  received  63/. 
from  a  resale.  The  defendant  contended  for  a  nonsuit,  because 
the  power  of  resale  was  in  effect,  a  conditon  for  making  void 
the  sale ;  the  evidence  was,  therefore,  a  conditional  sale,  which 
had  been  made  void  ;  whereas  the  declaration  was  on  an  ab- 
solute sale  still  subsisting.  The  learned  judge  directed  a  non- 
suit, giving  leave  to  move  to  enter  a  verdict  for  the  plaintiff. 

Mr.  Ogle  moved  accordingly,  and  contended  that  the  original 
sale  was  absolute,  and  that  the  resale  by  the  plaintiff  was  as 
agent  for  the  defendant ;  and  he  cited  Mertens  i>.  Adcock,  4 
Esp.  251,  where  a  vendor  had  recovered  for  goods  bargained 
and  sold  after  a  resale.  He  also  contended,  that,  under  the 
plea  of  non  assumpsit,  the  defence  was  not  admissible.  But 
we  are  of  opinion,  that  the  nonsuit  was  right  It  appears  to 
us,  that  a  power  of  resale  implies  a  power  of  annulling  the 
first  sale,  and  that,  therefore,  the  first  sale  is  on  a  condition, 
and  not  absolute.  There  might  be  inconvenience  to  the  vendor 
if  the  resale  was  held  to  be  by  him  as  agent  for  the  defaulter, 
and  there  is  injustice  to  the  purchaser  in  holding  him  liable 
for  the  full  price  of  the  goods  sold,  though  he  cannot  have  the 
goods,  and  though  the  vendor  may  have  received  the  full  price 
from  another  purchaser.  This  inconvenience  and  injustice 
.would  be  avoided  by  holding  that  the  sale  is  conditioned  to  be 
void  in  case  of  default,  and  that  the  defaulter,  in  case  of  resale 
is  liable  for  the  difference  and  expenses.  The  ruling  at  Nisi  Prius 
in  Mertens  t>.  Adcock  is  contrary  to  the  opinion  of  Gibbs,  C.  J., 
expressed  in  Hagedorn  v.  Laing,  6  Taunt.  162 ;  and  in  Mac- 
lean v.  Dunn,  4  Bing.  722,  the  action  for  damages  for  the  loss 
on  resale  is  spoken  of  as  the  proper  course  where  the  power 
of  resale  is  exercised,  without  an  express  stipulation  for  it. — 
Rule  refused. 


COURT  Of*  CHANCERY  OFyJENGLAlf  D.  387 


' 


THE  ELECTRIC  TELEGRAPH  COMPANY  v.  NOTT  AND  OTHERS. 

Court  of  Chancery  of  England,  Feb.  10,  1847. 

The  principles  upon  which  the  Court  acts  in  granting  or  refusing  an  injunction 
where  the  legal  right  of  the  plaintiff  as  against  the  defendant  is  open  to  doubt 

The  plaintiffs  were  a  company  formed  under  an  act  of 
Parliament  9  &  10  Vict.  c.  xliv.  passed  18th  June,  1846,  en- 
titled •«  An  act  for  forming  and  regulating  The  Electric  Tele- 
graph Company,  and  to  enable  the  said  Company  to  work 
certain  Letters-patent."  This  company  possessed  themselves 
of  various  patents  which  had  been  taken  out  by  Messrs.  Cooke 
&  Wheatstone,  between  the  years  1837  and  1846,  for  the  pur- 
pose of  establishing  and  perfecting  a  system  of  telegraphic 
communication  by  means  of  electricity.  In  the  month  of 
January,  1846,  the  defendant  Nolt  (who  was  subsequently 
joined  by  other  parties)  obtained  a  patent  for  a  like  purpose. 
The  plaintiffs  alleged,  that  their  rights  were  thereby  infringed; 
and  on  13th  November,  1846,  filed  a  bill  for  an  injunction.  On 
moving,  however,  before  the  Vice-Chancellor  of  England  for 
the  injunction  on  13th  January,  1647,  his  Honor  ordered  the 
motion  to  stand  over,  with  liberty  for  the  plaintiffs  to  bring 
such  action  or  actions  against  the  defendants  as  they  might  be 
advised.  The  plaintiffs  now  moved,  by  way  of  appeal  before 
the  Lord  Chancellor,  that  the  order  made  by  the  Vice-Chan- 
cellor might  be  discharged  or  varied;  and  that  the  defendants 
might  be  restrained  from  directly  or  indirectly  making,  using, 
exercising,  putting  in  practice,  or  vending  the  inventions  and 
improvements  respectively  mentioned  in  the  patents  in  the  bill 
mentioned,  bearing  date  12th  June,  1837,  21st  January,  1840, 
and  8th  September,  1842,  or  any  of  them,  or  any  part  thereof; 
and  from  in  anywise  counterfeiting,  imitating,  or  resembling 
the  same,  or  any  of  them,  or  any  part  thereof.  Both  parties 
supported  their  case  by  voluminous  affidavits,  made  by  scien- 
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tific  men  of  the  highest  reputation,  and  the  statements  were 
very  conflicting  on  those  portions  of  the  case  which  bore  upon 
the  point  of  the  alleged  piracy  of  the  plaintiffs'  invention  by 
the  defendants. 

Bethell,  Teed,  and  Heathfield,  for  the  plaintiffs,  urged 
that  the  infringement  by  the  defendants  was  so  evident  that 
there  was  no  reason  for  sending  the  case  to  a  court  of  law. 
They  suggested,  that  the  Vice-chancellor,  in  refusing  the  in* 
junction,  had  acted  on  a  misapprehension  of  the  judgment  of 
the  Lord  Chancellor  in  Spottiswoode  0.  Clarke,  2  Phil.  154 ; 
10  Jur.  1043. 

Stuart  and  T.  Webster,  for  the  defendants,  contended  that 
there  was  no  infringement. 

Bethell,  in  reply. 

The  following  cases  were  referred  to  in  the  course  of  the 
argument; — Boulton  v.  Watt,  2  H.  Bl.  489;  Duvergier  ts. 
Fellows,  5  Bing.  248 ;  Muntz  t>.  Grenfell,  7  Jur.  121 ;  8  Jur.  206. 

Lord  Chancellor. — This  is  a  case  involving  matter  of  great 
public  importance ;  the  points  which  it  presents  are  of  an  in- 
teresting nature,  and  great  diligence  has  been  shown  in  the 
discussion ;  but  when  the  facts  are  applied  to  the  established 
rules  of  this  court,  there  is  no  difficulty  in  coming  to  a  conclu- 
sion as  to  what  course  it  is  my  duty  to  take.  I  have  often 
had  occasion  to  express  my  opinion  as  to  what  the  Court 
ought  to  do,  when  applied  to  for  the  purpose  of  protecting  a 
legal  right.  I  have  said,  and  in  so  saying  have  not  departed 
from  the  principle  adopted  by  my  predecessors,  that,  when 
this  Court  is  applied  to,  if  there  be  doubt,  it  becomes  the  Court 
to  be  very  cautious  in  the  exercise  of  its  equitable  jurisdiction; 
and  this  for  two  reasons,  first,  because,  if  the  legal  title  fails, 
the  Court  has  interfered  without  cause ;  and  secondly,  and  this 
is  the  principal  reason,  because  there  is  no  comparison  be* 
tween  the  error  in  refusing  and  that  in  granting  an  injunction, 
for,  if  granted,  it  does  more  injury  to  the  defendant  than  not 
granting  it  can  possibly  cause  to  the  plaintiff;  and  therefore  I 
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have  said  that  the  Court  ought  to  be  cautious  where  there  is 
any  doubt  as  to  the  legal  right.  For  the  purpose  of  argument, 
it  has  been  said  that  I  have  carried  this  principle  further  than 
my  predecessors.  I  can  only  say,  that,  looking  back  at  what 
has  been  done  in  former  times,  I  find  that  it  was  carried  by 
Lord  Eldon  further  than  I  have  ever  had  occasion  to  carry  it 
In  Hill  t>.  Thompson,  3  Mer.  622, 1  find  Lord  Eldon  saying, 
"  Where  the  patent  is  but  of  yesterday,  and,  upon  an  application 
being  made  for  an  injunction,  it  is  endeavoured  to  be  shown 
in  opposition  to  it,  that  there  is  no  good  specification  or  other- 
wise that  the  patent  ought  not  to  have  been  granted,  the  Court 
will  not,  from  its  own  notions  respecting  the  matter  in  dispute, 
Act  upon  the  presumed  validity  or  invalidity  of  the  patent, 
without  the  right  having  been  ascertained  by  a  previous  trial ; 
but  will  send  the  patentee  to  law,  and  oblige  him  to  establish 
the  validity  of  his  patent  in  a  court  of  law,  before  it  will  grant 
him  the  benefit  of  an  injunction."  I  have  not  had  occasion  to 
go  so  far  as  this.  The  principle  in  question,  as  applied  to 
cases  of  patent  right,  fa  open  to  an  exception,  laid  down  by 
Lord  Eldon,  and  on  which  I  have  acted,  that,  when  the  patent 
has  been  used  and  enjoyed  for  a  long  time  without  interruption, 
the  course  of  time  becomes  prima  facie  evidence  against  all 
the  world,  and  is  strongly  in  favour  of  the  validity  of  the  legal 
right.  In  Hill  t>.  Thompson,  and  other  cases,  this  has  been 
held  as  giving  strength  to  the  patent,  and  as  affording  a  ground 
for  protecting  the  rights  of  the  patentee.  I  have  adopted  this 
exception  where  the  question  has  not  been  as  to  the  validity  of 
the  patent,  but  where  other  circumstances  may  have  rendered 
it  doubtful  whether  the  plaintiff  was  right.  In  the  present  case, 
then,  without  entering  into  the  question  whether  the  plaintiff 
has  a  right  to  what  he  claims,  for  I  will  assume  this  to  be  so, 
he  stands  in  the  situation  of  any  person  having  a  right,  as  in 
the  case  of  a  copyright  There,  if  the  party  is  the  original 
composer,  there  is  no  question  of  his  right,  but  the  point  is, 
whether  the  other  party  has  violated  it.  The  plaintiff  here 
stands  in  the  same  situation  as  the  owner  of  a  copyright,  and 
the  question  is,  whether,  according  to  the  rule  laid  down  by 
Lord  Eldon,  and  on  which  I  have  acted,  the  Court  may 
vol.  vi. — 50 
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Into*  to  ftmmtan  lUport*. 

In  compliance  with  a  promise  made  by  us  in  the  April  number  of  this  Journal, 
we  annex  a  list  of  the  American  Reports,  brought  down  to  the  year  1846.  As  we 
have  been  able  to  find  no  standard  of  abbreviations  which  has  been  generally 
adopted,  none  has  been  attempted. 


BZPOKTS. 


Dallas, 

Cranch, 

Wheatan, 

Peters, 

Howard, 


COICMIICCED, 

Supreme  Court  of  (he  United  States. 

-  -  -  -  1781 

1801 

1816 

.    -  -       1827 

1843 

First  Circuit. 


Bee's  Admiralty  Decisions,         ...  1809 

GaUison's, 1812 

Mason's,  .....  1816 

Ware's, 1822 

*   Sumner's,  .....  1829 

Story's,       .-----  1839 
Cases  in  Testes  &  Hall's  L.  Jour.,  and  Journal  of  Jurisprudence. 

9  Second  Circuit. 

Paine's, 1808 

Van  Ness's, 1814 

Third  Circuit. 

Hopsinson's  Admiralty  Decisions,  -  -  1779 

Bee's  Admiralty  Reports,  ...  1779 

Wallace's  Decisions,       ....  1801 

Peters's  Admiralty  Decisions,  ...  1792 

Patera's  Circuit  Court  Reports,  -  -  1803 

Washington's  C.  C.  Reports,  -  -  -  1808 

Baldwin,  .....  1828 

Gilpin, 1828 

Fifth  Circuit. 

Brockenbrough,  -  -  -  1802 

Cases  in  Haywood's  Reports,  and  Martin's  Reports. 

Sixth  Circuit. 

Bee's  Admiralty  Reports,  -  -  -  1792 

Seventh  Circuit. 

M(Lean's  .....  1829 

Cases  in  Haywood's  Reports,  and  Overton's  Reports,  (Tennessee.) 

STATE  COURTS.— Maine. 

Greenleafs         .....  1820 

Fairfield,      ......  1833 

Maine, 1834 


1806. 
1815. 
1827. 
1842. 


1810. 
1815. 
1830. 
1839. 
1839. 
1844. 


1826. 
1814. 


1785. 
1785. 
1801. 
1806. 
1818. 
1827. 
1833. 
1636. 


1835. 


1808. 


1842. 


1833. 
1834. 
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miroBTfl. 

New  Hampshire, 

COMBHCin. 

ZXDBD. 

New  Hampshire, 

- 

m                              »                               » 

Vermont. 

1810 

Tyler's, 

• 

- 

1800 

1803. 

Brayton's  Vermont, 

- 

- 

- 

1815 

1820. 

Chipman, 

- 

• 

1789 

1824. 

Aiken, 

. 

. 

. 

1825 

1828. 

Verznont, 

• 

. 

1826 

1843. 

■ 

Massachusetts. 

Massachusetts,  (Williams  &  Tyng,) 

1804 

1822. 

Pickering, 

- 

- 

• 

1822 

1837. 

MeteaU; 

- 

... 

1840 

Pamphlet  cases  and  cm 

es  in 

American  Jurist 
Connecticut 

Kilty, 

. 

... 

1786 

1788. 

Root, 

- 

m                              m 

- 

1789 

1797. 

Day,      - 

•m 

. 

1802 

1813. 

Connecticut, 

" 

New  York. 

— 

1814 

Coleman's  Cases  of  Practice, 

m 

1791 

1805. 

Johnson's  Cases, 

. 

m                            . 

«i 

1799 

1803. 

Csines'  Cases  in  Error, 

1 

. 

1801 

1805. 

New  York  Term,  (Caines.) 

m                          • 

ss 

1803 

1805. 

Anthon's N.  P., 

. 

. 

1807 

1818. 

Johnston's, 

. 

m                            m 

- 

1806 

1823. 

Cowen's, 

• 

m 

1823 

1828. 

Hall's, 

. 

- 

• 

1828 

1829. 

Wendell's, 

. 

. 

1828 

1841. 

Hill's, 

. 

m                              m 

- 

1841 

1844. 

Denio, 

m 

«                                         •                                          • 

1845 

New  York,  {Chancery.) 

Johnson's  Chancery, 

- 

... 

1814 

1823. 

Hopkins, 

- 

- 

- 

1823 

1826. 

Paige, 

- 

»                               •                               • 

1828 

1844. 

Howard's, 

. 

- 

- 

1831 

1842. 

Hoffinan, 

» 

•                               •                               • 

1839 

1840. 

Clarke, 

• 

- 

- 

1839 

1841. 

8andford, 

- 

•                               •                               ■ 

1843 

1845. 

Howard's  Practice  Reports. 

m                              m 

-- 

1844 

1845. 

Pennsylvania. 

Dallas, 
leates, 

* 

•                     •                     » 

1754 
1791 

1806. 
1808. 

Addison, 

. 

. 

1791 

1799. 

Binney*      - 

w                     » 

- 

1799 

1814. 

Browne,           - 

- 

•                     •                     • 

1806 

1814. 

Ashmead,  N 

•                     « 

- 

1810 

1841. 

Sergeant  cY  Rawle, 

m 

. 

1814 

1828. 

Rawle, 

. 

1828 

1835. 

Pennsylvania, 

m 

. 

1829 

1832. 

Watts, 

- 

- 

1832 

1840. 

Miles, 

- 

... 

1835 

1840. 

Wharton, 

•                     • 

• 

1835 

1841. 

Watts  &  Sergeant, 

• 

m                            m                            • 

1841 

1844. 
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BXrOKTS.  COlOKirCED. 

Pennsylvania,  (Barr.,)  -  1846 

Cases  in  Hall's  L.  Journal,  and  Journal  of  Jurisprudence. 


BX»U. 


New  Jersey. 


Coxe, 

Pennington, 

Southard, 

Halstead, 

Saxton,  (Chancery,) 

Green, 

Green  (Chancery,) 

Harrison, 


Harrington, 


Harris  &  McHenry, 
Harris  6c  Johnson, 
Bland,  (Chancery,) 
Harris  &  Gill, 
Gill  &  Johnson, 
Gill, 


Delaware. 


Maryland. 


1790 
1806 
1818 
1821 
1830 
1831 
1838 
1837 


1882 


Virginia. 


Jefferson's,  * 

Virginia  Cases,  or  ? 

Brockenbrough  &  Holmes'  cases,  3         " 
Wythe  (Chancery,)  ... 

Washington,  -  -  -  - 

Call's 

Henning  &  Munford,  ... 

Munford,  - 

Gilmer's  Virginia  Cases,  - 

Randolph,  - 

Leigh,  - 

Robinson's  Virginia,  -  -  . 

Grattan,  - 

North  Carolina. 

Haywood's  Law  and  Equity,      - 

Martin  &  2d  Haywood  L.&E.,  (Battles,)  N.  Carolina,  1789 

Taylor, 

Cameron  &  Norwood,  - 

Carolina  Law  Repository,  Miscellaneous  Cases, 

Murphey,  - 

N.  C.  Term.  Reports,     - 

Hawks,       - 

Devereux,  - 

Devereux's  (Equity,)  - 

Devereux  &  Battle,         - 

Devereux  &  Battle,  (Equity,) 

Iredell, 1840 

Iredell,  (Equity,) 1840 

South  Carolina. 

Bay, 1783 

Brevard,      ------      1793 


1798. 
1813. 
1820. 
1831. 
1832. 
1836. 
1841. 
1842. 


1659 

1797. 

-   1800 

1826. 

1624 

1832. 

-   1826 

1828. 

1829 

1841. 

-   1843 

C  1730 
1 1768 

1740. 

1772. 

1789 

1814. 

-   1790 

1794. 

1790 

1796. 

-   1797 

1803. 

1806 

1809. 

-   1809 

1820. 

1820 

1821. 

-   1822 

1828. 

1829 

1841. 

-   1842 

1843. 

1844 

1789 

1798. 

lina,  1789 

1806. 

1799 

1818. 

-   1800 

1804. 

1792 

1815. 

-   1804 

1619. 

1816 

1818. 

-   1820 

1826. 

1826 

1833. 

-   1826 

1680. 

1834 

1839. 

-   1834 

1839. 

1804. 
1816. 
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msroETS. 

< 

:oMMiirciD. 

IITDID. 

Constitutional, 

. 

1812 

1818. 

Nott  &  McCord, 

■       1817 

1820. 

State  (Harper's)  Reports, 

•            . 

1823 

1824. 

McCord,      - 

.       1821 

1828. 

Bailey,               ... 

- 

1828 

1831. 

Hill,            .           .            .            . 

1833 

1837. 

Riley's  Law  Cases, 

- 

1836 

1837. 

Dudley's  Law  and  Equity, 

.       1837 

1838. 

Rice,      - 

- 

1838 

1839. 

Cheves's  Law  and  Equity, 

-       1839 

1840. 

McMullan,         ... 

•                             m 

1840 

1842. 

Spear,          - 

1842 

1844. 

Richardson,        ... 

m 

1844 

Dessaussure, 

1784 

1816. 

8tate,  (Harper's)  Equity, 

»                               s 

1824 

1825. 

McCord's  Chancery, 

1825 

1827. 

Bailey's  Equity, 

»                                • 

1830 

1836. 

Hill's  Chancery, 

1633 

1837. 

Riley's  Chancery, 

- 

1836 

1837. 

Rice's  Equity, 

1838 

1839. 

M'Millan's  Equity, 

»                               * 

1840 

1842, 

Spears'  Equity, 

1842 

1844. 

Richardson's  Equity, 

( 

Georgia. 

1844 

Charlton, 

. 

1805 

1837. 

Dudley,       - 

Alabama. 

1831 

1832. 

Alabama,           ... 

. 

1820 

1826. 

8tewart,       -            -            -            . 

»                                  .                                  m 

■       1827 

1834. 

Porter, 

- 

1834 

1839. 

Alabama,                 • 

Mississippi. 

1840 

Walker's, 

m 

1818 

1832. 

Howard  s,               -            -            • 

m                              m 

■       1834 

1843. 

Freeman's  (Chancery,) 

•                             m 

1839 

1843. 

Smedea  &  Marshall, 

m                            ■ 

•       1843 

Smedes  <fc  Marshall  (Chancery,) 

1 

Amisiana. 

1843 

1844. 

Louisiana,          ... 

»                      « 

1830 

1841. 

Robinson, 

Indiana. 

1841 

Blackford,          ... 

m                              m 

Illinois. 

1817 

1841. 

Breese, 
Scammon, 

Ohio  8upreme  Court,    ' 
Ohio, 


Hughes, 

Litteil's  Selected  Cases, 


Ohio. 
Kentucky. 


1819 
1832 


1831 
1823 


1785 
1795 


1830. 
1843. 


1834. 


1801. 
1821. 
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COJOUVC1D. 

BJTDSS. 

Kentucky  Decisions, 

»                         m                        « 

1801 

1805. 

Hardin, 

m 

•                           m 

-       1805 

1808. 

Bibb, 

»                          • 

1808 

1817. 

Marshall, 

m 

- 

-       1817 

1821. 

Littell, 

• 

1832 

1824. 

Monroe, 

- 

•                             m 

-       1824 

1828. 

J.  J.  Marshall, 

. 

1829 

1831. 

Dana's  Kentucky, 

- 

•                                                              • 

-       1883 

1804. 

R.  Munroe, 

Tennessee. 

1840 

Tennessee,  (or  Overton's,) 

■                               •                               « 

1794 

1812. 

Cook, 

. 

. 

-       1811 

1814. 

Haywood, 

• 

. 

1813 

1818. 

Yerger's 

. 

»                             m 

-       1820 

1825. 

Peck, 

m 

*                          m                          * 

1822 

1824. 

Martin  <fc  Yerger, 

- 

m 

-       1827 

1837. 

Humphreys, 

• 

Missouri. 

1839 

Mi-ouri,           - 

" 

Arkansas. 

1836 

Arkansas  (Pike's,) 

- 

- 

1837 

JHontljlg  Intelligent*. 

Courts  of  Conciliation. — An  interesting  letter  from  M.  Stbbn  Bills, 
the  Chargt  <f  Affaires  of  Denmark  in  this  country,  has  been  recently  pub- 
lished, giving  an  account  of  the  constitution  of  the  "  Courts  of  Conciliation," 
which  have  for  a  long  time  existed  in  the  Kingdom  of  Denmark  and  the 
Danish  West  India  possessions.  It  is  addressed  to  John  S.  Stevens,  Esq., 
of  New  York,  and  is  in  answer  to  some  inquiries  made  by  him,  as  to  the 
practicability  of  introducing  the  Danish  system  into  New  York,  under  the 
new  constitution  of  that  state,  which  makes  provision  for  tribunals,  whose 
•  office  shall  be  similar. 

These  Courts  were  established  in  Denmark  in  1799,  and  M.  Bille"  thus 
speaks  of  their  practical  effect : 

44  As  a  striking  evidence  of  its  usefulness,  I  feel  happy  in  being  able  to 
state  from  the  Government  Intelligencer  of  December  13, 1845,  in  my  pos- 
session, that  by  official  reports  to  the  Board  of  Justice  for  tfre  years  1848 
and  1844,  it  appears  that  in  the  year  1843  the  number  of  cases  brought  be- 
fore the  Conciliation  courts  in  Denmark  proper,  amounted  to  31,338,  of 
which  21,512  were  settled,  299  postponed,  and  9,527  referred  to  the  courts 
of  law,  of  which,  however,  but  2,617  were  actually  prosecuted  by  writs; 
and  that  in  1844  the  number  of  such  Cases  amounted  to  22,944,  of  which 
15,234  were  settled,  276  postponed,  and  7,484  referred  to  the  courts  of  law, 
of  which,  likewise,  but  a  comparatively  small  number  (say  2,459)  were  ac- 
tually prosecuted  at  law ;  thus  presenting  the  gratifying  result,  that  out  of 
31,388  for  the.year  1848,  but  2,817,  and  of  22,994  for  the  year  1844,  but 
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2,450  became  suits  at  law.  By  reports  to  the  same  effect  from  His  Majes- 
ty's West  India  possessions  for  the  year  1843,  the  result  is  equally  gratify- 
ing, inasmuch  as  dut  of  723  cases  532  were  settled,  and  only  101  referred 
to  the  courts  of  law,  of  which  but  56  became  actual  suits  at  law. 

**  The  great  principle  laid  down  with  us  for  the  institution  in  question  is, 
that  no  courts  of  law  shall  take  cognizance  of  any  private  civil  suit  what* 
ever,  unless  the  same  shall  have  been  duly  tried  before  the  competent  court 
of  conciliation,  and,  in  failure  of  a  settlement,  thence  referred  for  further 
prosecution  at  law.  It  is  therefore  not  optional  with  the  parties  to  a  suit  of 
this  kind,  to  avail  themselves  of  the  above  institution  or  not,  at  their  plea- 
sure; but  it  is  an  imperative  duty — an  absolute  requirement— from  which 
there  is  no  dispensation." 

M.  Bille*  seems  to  think  that  in  Denmark  the  weight  of  character  and 
respectability  of  the  judges  composing  these  courts,  go  very  far  towards 
giving  them  their  practical  efficiency  and  usefulness. 

M  In  the  city  of  Copenhagen,"  he  says,  "  one  of  the  Associate  Judges  of 
the  ordinary  courts  presides  over  the  conciliation  court,  assisted  by  two 
members  of  the  city  council.  In  the  other  cities  the  city  council  nominates 
six  of  the  most  respectable,  honest,  and  intelligent  men,  from  whom  the  citi- 
zens in  general  elect,  by  a  majority  of  votes,  two  to  act  as  commissioners. 
In  the  counties  the  high  bailiff  acts  as  commissioner,  from  an  expectation 
that  his  position  will  give  him  additional  weight  with  the  parties  in  pro- 
moting an  amicable  arrangement  No  fees  are  paid  but  for  the  serving  of 
the  summons ;  other  expenses  are  charged  to  the  treasury." 

The  manner  in  which  these  Courts  act  upon  cases  brought  before  them  is 
thus  spoken  of: 

uThe  main  object  of  the  above  institution  being  a  final  settlement  of  any 
subsisting  controversy  between  the  parties  to  it,  without  recourse  to  vexa- 
tious, long  protracted  and  expensive  law  proceedings,  it  becomes  indispensa- 
bly necessary  for  its  attainment  that  any  compromise  so  entered  into  and 
concluded  by  the  parties  should  be  rendered  equally  conclusive  with  a  deci- 
sion of  the  Supreme  Court,  both  as  regards  irreversibility  by  appeal,  and 
promptness  of  execution  by  the  sheriff.  There  is  no  doubt  something  very 
startling  in  this  proposition  at  the  first  glance,  inasmuch  as  the  commission- 
ers thereby  seem  to  be  invested  with  a  power,  apparently  too  monstrous  to 
be  wielded  by  any  authority  in  the  country  less  than  that  of  the  Supreme 
Court;  but,  on  a  closer  inspection,  I  presume  the  alarm  will  in  a  great  mea- 
sure subside,  even  with  the  opponents  to  the  whole  scheme,  when  it  is  con- 
sidered that  it  involves  no  question  of  jurisdiction  with  the  commissioners—^ 
no  right  to  enter  into  any  legal  investigation  of  the  matter  before  them — nor 
power  to  pass  judgment  on  the  parties,  with  or  without  their  consent  The 
whole  action  of  the  commissioners  is  in  fact  limited  to  a  mere  mediation  be* 
tween  the  parties,  without  any  other  power  or  influence  over  them  than 
what  their  weight  of  character  is  calculated  to  give ;  and,  if  successful,  the 
parties  themselves  become  the  actors;  they  make  the  compromise,  and  they 
sign  the  bond,  while  the  commissioners  are  merely  act  in?  as  witnesses  to 
the  deed ;  and  when  a  contract  is  entered  into  and  concluded  by  competent 
persons,  under  such  circumstances,  it  is,  by  itself,  clearly  of  a  validity  not  to 
be  set  aside  by  any  courts  of  law;  and  might,  therefore,  with  great  proprie- 
ty be  left  to  stand  upon  its  ground,  without  requiring  judicial  intervention 
far  its  execution  by  legal  authority." 

The  folly  of  adopting  a  system  of  this  kind,  when  the  right  of  appeal  is 
VOL.  VI. — 51 
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given  to  the  losing  party,  a  subject  in  regard  to  which  our  own  experience, 
in  reference  to  the  system  of  voluntary  arbitrations,  is  nearly  identical,  is 
strongly  insisted  upon. 

"  Should  any  law  on  the  subject  be  framed  with  a  view  to  accommodate 
prejudices  of  this  kind,  by  making  it  optional  with  the  parties  to  avail  them- 
selves of  this  institution  or  not  at  their  pleasure,  I  apprehend  that  the  scope 
and  purpose  of  the  institution  will  be  lost  altogether,  and  nothing  left  but 
what  will  be  an  abuse,  viz. :  that  of  registering  new  contracts,  instead  of 
settling  existing  controversies.  It  is,  therefore,  in  my  opinion,  of  consider- 
able importance  for  the  success  of  the  system  not  to  give  way  to  prejudices 
of  this  description,  but  to  meet  them  by  argument,  in  showing  that  the  pro- 
ceedings required  before  the  commissioners,  together  with  the  personal  ap- 
pearance of  the  parties,  if  practicable,  under  the  penalty  of  paying  cost  of 
suit  afterwards,  do  not  at  all  interfere  with  their  right,  when  in  court,  to  enter 
upon  the  subject  or  decline  it  altogether,  as  to  them  shall  see  fit ;  and  though 
the  injunction  so  understood  or  qualified,  may  appear  to  be  of  trifling  import, 
the  practical  result  is  far  from  being  so,  inasmuch  as  a  meeting  of  the  par- 
ties before  impartial  men,  in  most  cases  will  turn  out  to  be  a  considerable 
step  towards  an  actual  compromise/' 


JfatD  ipttbUtctttoiw. 

Pennsylvania  State  Reports.  Containing  cases  adjudged  in  the  Supreme 
Court,  during  part  of  May  Term,  July  Term,  and  part  of  September  Term,  1846. 
Vol.  III.  By  Robert  M.  Barr,  State  Reporter.  Price  $4.  Philadelphia, 
T.  &  J.  W.  Johnson,  1847. 

We  have  received  this  book  from  the  publishers  at  too  late  an  hour  to  afford  an 
opportunity  to  examine  it  in  detail,  or  to  be  able  to  present  to  our  readers  its 
principal  features.  A  very  slight  glance  at  its  pages,  however,  is  only  necessary  to 
convince  us,  that  the  mode  of  reporting  cases,  which  was  the  subject  of  so  much 
complaint  on  the  part  of  the  profession  immediately  previous  to  the  appointment 
of  the  8tate  Reporter,  has  been  entirely  changed.  Instead  of  the  mass  of  irrelevant 
matter,  which  we  find  jumbled  together  in  certain  of  our  books  of  reports,  which 
served  no  other  purpose  than  that  of  encumbering  them  with  useless  details,  we 
observe,  particularly  in  this  last  volume  of  Mr.  Barr,  the  points  raised  in  the  Court 
below,  succinctly  stated,  and  the  argument  of  the  counsel  given  in  an  intelligible 
form. 

In  regard  to  the  cases  which  are  reported  in  this  volume,  we  have  not  been  able  to 
ascertain,  whether  there  be  many  interesting  to  the  profession  from  their  novelty  or 
the  importance  of  the  principles  involved  in  their  decision.  Miles  v.  Stevens,  21, 
strikes  us  as  a  very  strong  illustration  of  the  inclination  of  the  Court  to  construe 
words  of  description  in  a  contract  for  sale  of  land,  where  they  constitute  an 
essential  part  of  the  contract,  as  a  covenant  on  the  part  of  the  vendor.  We  hope  in 
a  future  number  to  give  a  more  minute  analysis  of  some  of  the  principal  matters 
contained  in  the  volume.  We  need  hardly  say,  that  in  point  of  typography  and 
general  appearance,  this  volume  is  quite  equal  to  the  former  volumes  of  Mr.  Barr's 
Reports. 
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*Jigm  of  (Ease*. 

CASES  DECIDED  IK  1845  AND  1846  IK  MASSACHUSETTS,  NEW  YORK,  PEKNSYL 
VANIA,  VIRGINIA,  NORTH  CAROLINA,  AND  SOUTH  CAROLINA. 

(Continued  from  page  356.) 

LANDLORD  AND  TENANT. 

■ 

6.  Under  the  Act  of  1772,  a  ground-rent  landlord  is  not  entitled  to  be 
paid  bis  ground-rent  out  of  goods  on  the  premises  sold  by  the  sheriff  on  ex- 
ecution against  the  owner  of  the  ground  in  possession.  Pattison  v.  M'Gre- 
gory  9W.&S.  180. 

7.  An  amount  of  ground-rent,  the  arrears  of  several  years,  is  payable  out 
of  the  proceeds  of  a  sale  by  the  sheriff  of  the  premises  out  of  which  the  rent 
is  payable,  although  during  all  the  time  the  rent  was  accruing  there  was 
property  on  the  premises  which  might  have  been  distrained ;  but  it  does  not 
follow  that  interest  will  be  allowed  upon  such  arrearages.  Dougherty1 9 
Estate,  0  W.  &  S.  189. 

8.  Ground-rent  is  payable  out  of  proceeds  of  sheriffs  sale,  under  a  lien 
acquired  before  the  rent  became  due,  but  without  interest  Ter-Hoven  v. 
Kerns,  2  Barr,  96. 

9.  Tenants  holding  property  which  is  the  subject  of  controversy  in  a 
pending  suit,  are  bound  to  pay  interest  upon  the  rents,  though  it  is  not  as- 
certained who  is  the  party  entitled  to  receive  thorn.  Com.  v.  Ricks,  1  Grat 
416. 

10.  Rent  payable  in  advance  at  the  commencement  of  each  quarter  may 
be  distrained  for,  after  the  same,  by  the  terms  of  the  demise,  has  become 
payable.     Conway  v.  Starkweather,  1  Den.  113. 

11.  Where  a  tenant  assigns  his  goods  to  provide  for  the  payment  of  bona 
fide  debts,  and  the  goods  are  thereupon  removed  from  the  demised  premises, 
the  right  to  distrain  is  at  an  end,  although  the  creditors  had  notice  that  rent 
was  about  to  become  due.    Hasting  v.  Belknap,  1  Den.  190. 

12.  In  a  suit  for  use  and  occupation,  the  plaintiff  may  give  in  evidence  as 
proof  of  his  title  to  the  land,  a  deed  thereof,  made  to  him  by  A.,  B.  and 

a  C,  averring  themselves  to  be  "  authorized  by  the  members  of  St.  T.  Church 
'  for  that  purpose,*'  although  the  deed  is  signed  and  sealed  by  them  as  grantors, 
and  the  covenants  therein  are  made  by  them  personally,  and  not  as  attor- 
neys of  said  church.     Cobb  v.  Arnold,  8  Met  398. 

13.  And  in  such  suit,  if  it  be  proved  that  the  defendant  occupied  the  land  as 
tenant  of  the  plaintiff  by  his  permission,  and  on  a  promise,  express  or  implied, 
to  pay  htm  for  such  use  and  occupation,  the  defendant  cannot  be  permitted 
to  dispute  the  plaintiff's  title ;  and  the  pi  an  tiff  is  entitled  to  recover,  with- 
out reference  to  the  comparative  strength  and  validity  of  his  and  the  defen- 
dant's title  to  the  land.    Id. 

14.  Though  the  acceptance  of  a  note  for  rent,  payable  at  a  future  day, 
suspends  the  landlord's  remedy  by  distress,  until  the  note  falls  due,  yet  it 
does  not  suspend  his  right  of  preference,  under  the  statute  of  Anne,  over  an 
execution  creditor.     Fife  v.  Irwin,  1  Rich.  226. 

15.  Persons  justifying  under  a  distress  warrant,  are  not  in  a  condition  to 
impeach  a  conveyance  made  by  a  tenant,  on  the  ground  of  fraud  against 
cieditors.  To  enable  a  landlord  to  take  such  objection,  be  must,  like  any 
other  creditor,  obtain  judgment  and  issue  execution.  Hastings  v.  Belknap, 
1  Den.  190. 
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16.  Where  land  ia  rented  for  a  share  of  the  crop,  an  execution  cannot  be 
levied  on  the  lessor's  share,  until  it  has  been  allotted  to  him  by  the  lessee. 
Gordon  v.  Armstrong,  5  Ire.  409. 

17.  A  demise  at  will,  in  consideration  of  services  rendered  annually  to  a 
religious  society  as  foresinger  and  organist,  is  not  within  the  Act  of  1772, 
for  uncertainty  in  the  rent.    Hohly  v.  G.  R.  Society,  2  Barr,  293. 

18.  Under  this  act,  the  determination  of  the  term  must  be  distinctly 
found ;  it  is  not  sufficient  for  the  inquest  to  find  a  tenancy  at  will,  and  a 
notice  to  quit  prior  to  the  commencement  of  the  proceedings.  ZL 

See  Damages,  1. — Trespass,  2,  3. 

Legacy.— See  Execution,  1.— Executors  and  Administrators,  8.— Hus- 
band and  Wife,  6.— Wills  and  Testaments,  26,  27,  28,  29. 

Legatees. — See  Decedents,  2. 

Lett. — See  Costs,  13. — Execution,  4, 6. 

Lex  Loci. — See  Bills  of  Exchange,  18. — Contract,  7,  8. 

LIBEL. 

1.  In  an  indictment  for  a  libel,  where  it  does  not  appear  from  the  paper 
itself  who  was  its  author,  or  the  persons  of  and  concerning  whom  it  was 

'written,  or  the  purpose  for  which  it  was  written,  each  of  these  should  be 
explicitly  averred,  as  facts  for  the  consideration  of  the  jury.  Slate  v.  Hen- 
derson, 1  Rich.  179. 

2.  Where  the  paper  is  not  libellous  on  its  face,  but  possesses  a  latent 
meaning  which  renders  it  libellous,  the  latent  meaning  must  be  explicitly 
set  forth,  by  way  of  averment  or  colloquium,  so  as  to  make  it  appear  on  the 
face  of  the  indictment  that  the  paper  is  a  libel.    Id, 

3.  Where  a  publication  is  malicious,  and  its  obvious  design  and  tendency 
is  to  bring  the  subject  of  it  into  contempt  and  ridicule,  it  will  be  a  libel, 
although  it  imputes  no  crime  liable  to  be  punished  with  infamy. 

LIENS. 

1.  The  24th  section  of  the  Act  of  24th  February,  1834,  which  limits  the 
lien  of  the  debts  of  a  decedent  upon  his  real  estate  to  five  years,  is  not  ap- 
plicable to  the  estates  of  those  who  died  previously  to  the  time  when  that 
Act  took  effect,  which  was  the  1st  of  October,  1834.  Benner  v.  Philips, 
9  W.  &  S.  13. 

2.  A  levy  of  personal  property  upon  an  execution  issued  by  a  justice  of 
the  peace,  does  not  take  away  the  lien  upon  real  estate  created  by  a  tran- 
script of  the  judgment  upon  which  it  issued,  filed  in  the  Common  Pleas,  if 
the  goods  levied  were  not  removed  or  sold  by  the  constable.  Cummins' 
Appeal,  9  W.  &  S.  73. 

3.  Where  eurbing,  paving,  and  laying  pipes  is  done  by  the  district 
authorities  opposite  land  owned  by  one  person,  but  divided  into  several  lots, 
each  lot  is  subject  to  a  lien  for  the  amount  of  the  work  done  opposite  to  it.  The 
lien  is  not  joint  on  the  whole  property.     PennelVs  Appeal,  2  Barr,  216. 

4.  Commissioners  of  Kensington  have  no  claim  for  curbing,  paving,  &c, 
on  the  property  adjacent,  when  the  improvement  exceeds  the  limits  allowed 
by  the  legislature.  Nor  does  the  act  of  1843  disable  the  party  from  plead* 
ing  such  excess  of  authority  in  defence.  A  limitation  of  authority  by  pro- 
viso is  a  negative  thereof.  Commissioners  of  Kensington  v.  Kietk,  2  Barr, 
218. 

5.  The  lien  for  curbing,  &c.,  given  to  the  districts,  is  not  limited  by  the 
aet  of  limitations  of  personal  actions,  there  being  no  personal  liability  there- 
for.   Council  t.  Moyamensing,  2  Barr,  224. 
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6.  Nor  did  the  Apt  of  1820  require  any  apportionment,  bat  the  whole  lot 
was  bound,  though  there  be  several  buildings  thereon.  The  act  of  1840 
only  provides  a  remedy,  and  is  retrospective  as  well  as  prospective.    Id. 

7.  An  innkeeper  has  a  lien  on  the  goods  of  his  guest  for  the  amount  of 
his  bill.    Dunlap  v.  Thome,  1  Rich.  213. 

See  Debtor  and  Creditor,  2,  3f  4. — Decedent,  6. — Execution,  5. — Judg- 
ment, 1, 4 — Limitations,  12. —  Vendor  and  Purchaser,  13. 

LIMITATIONS. 

1.  A.  having  pleaded  a  partnership  in  abatement,  the  plaintiff  commenced 
suit  within  a  year  and  a  day  after  the  writ  was  quashed  ;  process  was  serv- 
ed on  the  original  defendant  alone ;  the  statute  of  limitation  does  not  run 
since  the  commencement  of  the  original  action.  Douming  v.  Lindsay,  2 
Barr,  382. 

2.  It  is  no  answer  to  a  plea  of  the  statute  of  limitations  that  the  defen- 
dants are  a  corporation  created  by,  and  under  the  laws  of  another  state. 
Faulkner  v.  The  D.  <f-  R.  Canal  Co.,  1  Den.  441. 

3.  A  purchaser  from  one  of  several  trustees  for  A.  for  life,  remainder  in  trust 
to  sell  and  pay  to  R,  entered  under  his  deed.  The  statute  of  limitation  com- 
menced running  against  the  whole  estate,  and  twenty-one  years  adverse 
possession  bars  as  well  the  trustee  as  the  cestui  qui  trust  tenant  for  life, 
and  those  in  remainder.     Smilie  v.  Biffle,  2  Barr,  52. 

4.  As  respects  strangers,  the-  legal  and  equitable  estate  are  one,  so  as  to 
be  barred  by  adverse  possession  to  the  legal  estate.    Id. 

5.  The  maker  of  a  note  wrote  a  letter  to  the  payee,  offering  to  give  a 
new  note  payable  on  time,  and  saying,  "  you  shall  have  your  pay  if  I  live 
and  the  whaling  business  does  not  fail ;  now  if  you  will  agree  to  this,  I  will 
renew,  or  else  you  must  do  the  next  best."  The  payee  did  not  accept  the 
offer  but  brought  an  action  on  the  note ;  held,  that  the  letter  did  not  take 
the  note  out  of  the  operation  of  the  statute  of  limitations.  Munford  v.  Free* 
man,  8  Met  432. 

6.  A  promise  to  pay  a  note  barred  by  the  statute  of  limitations,  so  as  to 
enable  the  plaintiff  to  recover  under  a  count  on  the  note  itself,  must  be  with- 
out qualification  or  condition.     Brown  v.  Joyner,  1  Rich.  210. 

7.  If  ihe  promise  is  conditional,  it  must  be  declared  on  specially  as  a  new 
cause  of  action,  and  the  performance  of  the  condition  shown.    Id. 

8.  A  credit  endorsed  on  a  note  by  the  holder,  after  it  is  barred  by  the 
statute  of  limitations,  is  not  evidence  of  an  acknowledgment  to  take  the 
case  out  of  the  statute.     Concklin  v.  Pearson,  1  Rich.  391. 

9.  An  act  or  acknowledgment  of  one  partner,  after  the  dissolution  of  the 
partnership,  which  prevents  the  operation  of  the  statute  of  limitation*  as  to 
that  partner,  will  also  prevent  its  operation  as  to  the  other  partners.  Walton 
v.  Robinson,  5  Ire.  341. 

10.  Making  a  payment  on  a  note  repels  the  statute.  It  is  assuming  the 
balance  anew.    Id. 

11.  Payment  or  acknowledgment  of  part  of  a  special  debt,  within  twenty 
years,  rebuts  the  presumption  of  payment  as  to  the  whole.  Kitchen  v. 
Deardof,  2  Barr,  481. 

12.  Under  the  provision  of  the  Act  of  24th  February,  1834,  if  suit  be 
brought  against  the  executor  or  administrator  within  five  years  after  the 
death  of  the  decedent,  and  a  scire  facias  to  bring  in  the  heirs  be  issued, 
within  five  years  from  the  rendition  of  the  judgment  in  the  original  suit, 
the  lien  of  the  debt  upon  the  real  estate  will  be  preserved.  Benner  v. 
Philips,  9  W.  &  S.  13. 

See  Adverse  Possessions,  4,  5. — Evidence,  41. — Liens,  5. ' 

Lunatic— Real  and  Personal  Estate,  2. — Trusts  and  Trustees,  5. 
Malicious  Mischief. — See  Criminal  Law,  12, 13. 
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MANDAMUS.  • 

1.  A  mandamus  will  not  lie  to  compel  the  Common  Pleas  to  vacate  a 
rule  dismissing  an  appeal,  though  it  was  granted  when  the  court  had  no 
authority  to  entertain  the  motion.    Ex  parte  Ostrander,  1  Den.  679. 

2.  This  court  has  not  jurisdiction  to  amend  a  mandamus  to  an  inferior 
judicial  tribunal  in  every  case  where  the  party  injured  has  no  other  remedy. 
Id. 

Marriage. — See  Husband  and  Wife,  1,  2. 
Marshall. — See  Sheriff,  9. 

MECHANICS  AND  MATERIAL  MEN. 

1.  Certainty  to  common  intent  is  sufficient  in  a  mechanic's  claim.  "  That 
the  contract  was  made  on  16th  April,  1841,  and  the  work  done  between 
said  16th  and  29th  August,  1842,"  is  sufficient,  it  being  a  question  for  the 
jury,  whether  filed  within  six  months  after  completion.  Driesback  v. 
Keller  2  Barr,  77. 

2.  Repairs  and  additions  may  constitute  a  new  erection  within  the  act. 
Id. 

3.  The  addition  of  one  story  and  a  new  building  beside  the  old  house  of 
equal  dimensions,  the  whole  being  new  roofed  and  weather  boarded,  with 
interior  communication,  constitutes  a  new  erection.    Id. 

4.  Under  the  Acts  of  1806  and  1808.  a  mechanic's  claim  against  a  reput- 
ed owner,  who  was  also  contractor,  though  not  named  as  such,  ib  valid. 
Christine  v.  Manderson,  2  Barr,  363. 

5.  A  contractor  who  furnishes  the  whole  or  part  of  the  work  and  materi- 
als at  a  certain  price  is  not  entitled  to  a  lien  against  the  building.  Whit- 
man v.  Walker,  9  W.  &  S.  183. 

6.  One  who  furnishes  lumber  at  the  instance  of  a  contractor,  for  a  build- 
ing on  the  ground  of  a  stranger  must  provide  for  its  security  by  the  terms 
of  his  bargain;  hence  a  house  rebuilt  by  an  Insurance  Company,  in  discharge 
of  their  liability  upon  a  policy,  is  not  liable  to  a  lien  for  materials  furnished 
to  the  contractor.     Burner  v.  Shiek,  9  VV.  &  S.  119. 

7.  Under  the  Act  of  16th  June,  1836,  relating  to  the  lien  of  mechanics, 
&c,  the  time  at  which  the  work  was  done,  or  the  materials  were  furnished, 
must  be  stated  in  the  claim  or  bill  appended  to  it;  otherwise  the  claim  is 
defective.     Witman  v.  Walker,  9  W.  &  S.  183. 

8.  The  plaintiff  is  entitled  to  judgment,  though  the  real  owner  be  not 
named  in  the  scire  facias,  for  he  may  defend  on  the  same  grounds  which  he 
might  have  taken  had  he  been  party  to  the  scire  facias.  Christine  v. 
Manderson,  2  Barr,  363. 

9.  And  these  acts  extend  to  all  cases  where  the  materials  were  furnished 
before  the  act  of  1836  went  into  operation.     Id. 

10.  In  scire  facias  on  a  mechanic's  claim,  the  affidavit  by  the  owner,  that 
a  release  of  him  had  been  executed  and  delivered  to  the  contractor,  under 
an  agreement  between  the  owner  and  contractor,  and  at  request  of  the 
contractor;  and  after  exhibition  to  the  owner,  the  name  of  plaintiff  was 
struck  off  without  the  owner's  knowledge;  held  bad  for  not  averring  a  de- 
livery to,  or  to  the  use  of  the  owner.  WelherUl  v.  Harbert,  2  Barr,  348. 

Mesne  Profits. — See  Ejectment,  4,  6. 

mortgages. 

1.  Notice  of  the  mortgage  given  by  a  judgment  creditor  at  the  sale,  and 
that  the  judgment  had  been  entered,  and  was  in  process  of  collection,  is  im- 
material, for  the  purehaser  had  constructive  notice  by  the  registry  and  re- 
cord.   Kukri's  Appeal,  2  Barr,  264. 
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2.  Land  sold  on  a  judgment  obtained  after  the  registry  of  a  mortgage, 
which  was  the  first  incumbrance,  and  before  the  entry  of  the  judgment  on 
the  bond,  accompanying  the  mortgage.  The  lien  of  the  mortgage  is  not 
discharged,  and  the  proceeds  are  to  be  applied,  to  the  judgments,  accord- 
ing to  priority.    Kukri's  Appeal,  2  Barr,  264. 

3.  Land  may  be  sold  subject  to  a  mortgage,  although  it  be  not  the  first 
incumbrance,  if  it  be  so  understood  and  agreed  to  by  the  purchaser  at  the 
time  of  sale.     Tower's  Appropriations,  9  W.  &  S.  103. 

4.  An  assignment  of  a  mortgage  by  an  individual  or  a  corporation  with- 
out seal  is  a  valid  transfer  of  the  mortgage  debt.  Per  Bronson,  C.  J., 
Gillet  v.  Campbell,  1  Den.  520. 

5.  The  rents  and  profits  received  by  the  mortgagor  or  equitable  owner  in 
possession,  or  which  have  accrued  before  an  order  of  sequestration  is  made, 
cannot  be  recovered  from  him  by  the  mortgagee  or  vendee.  Clarke  v.  Cur- 
tis, 1  Grat.  289. 

Mortgages.— See  Principal  and  Surety,  5. 

Murder. — See  Error,  9,  10. — Evidence,  49,  51. 

Negroes. — See  Constitutional  Law,  1.         Non-suit. — See  Practice,  3.  G. 

Notice.— See  Actions  in  General,  2.— Banks,  1. — Bills  of  Exchange,  9f 
16,  22,  23.— Debtor  and  Creditor,  13.— Mortgages,  1.— Practice,  29, 30. 

NUI8ANCE. 

1.  The  defendants  being  proprietors  of  a  distillery  in  the  city  of  Brooklyn 
were  in  the  habit  of  delivering  their  grains  remaining  after  distillation, 
called  slops,  to  those  who  came  for  them  by  passing  them  through  pipes  to 
the  public  street  opposite  their  distillery,  were  they  were  received  into 
casks  standing  in  wagons  and  carts;  and  the  teams  and  carriages  of  the 
purchasers  were  accustomed  to  collect  there  in  great  numbers  to  receive 
and  lake  away  the  article ;  and  in  consequence  of  their  remaining  there  to 
await  their  turns,  and  of  the  strife  among  ihe  drivers  for  priority,  and  of 
their  disorderly  conduct,  the  street  was  obstructed  and  rendered  inconveni- 
ent to  those  passing  thereon ;  held,  that  the  defendants  were  guilty  of  nuis- 
ance.    The  People  v.  Cunningham,  1  Den.  524. 

2.  Proofs  of  strife  and  collision  among  the  drivers  while  awaiting  their 
turns,  is  competent  evidence  towards  establishing  the  facts  of  obstruction.  Id, 

3.  A  temporary  occupation  of  part  of  a  street  or  highway  by  persons  en- 

faged  in  building,  or  in  receiving  or  delivering  goods  from  stores  or  ware- 
ouses,  or  the  like,  is  allowed  from  the  necessity  of  the  case ;  but  a  syste- 
matic and  continued  encroachment  upon  a  street,  though  for  the  purpose  of 
carrying  on  a  lawful  business,  is  unjustifiable.     Id. 

4.  A  party  cannot  defend  an  indictment  for  nuisance,  by  showing  its  con- 
tinued existence  for  such  a  length  of  time  as  would  establish  a  prescription 
against  individuals.     Id* 

5.  A  private  nuisance  may  be  abated  by  any  one  whose  property  is  injur- 
ed, and  entry  for  such  purpose  is  justifiable.  A  public  nuisance  may  be 
abated  by  any  one.    Lancaster  Turnpike  Co.  v.  Rogers,  2  Barr,  114. 

6.  A  turnpike  company  having  erected  a  toll -house  partly  on  the  land  of 
another,  under  consideration  of  uses  of  the  road  by  such  owners,  abandon- 
ed the  house  as  a  toll-house  and  removed  the  gate ;  held,  it  becomes  a  nuis- 
ance both  on  the  road  and  on  the  land,  and  may  be  removed  by  any  one  in- 
jured.    Id, 

7.  The  Board  of  Health  have  final  jurisdiction  in  determining  the  fact  of 
nuisance,  which  they  order  to  be  removed.  Kennedy  v.  B.  of  H,,  2  Barr, 
366. 
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8.  The  27th  section  of  the  Act  of  1818,  has  no  reference  to  a  nuisance  on 
a  vacant  lot,  so  far  as  it  requires  a  warrant  from  a  justice  and  a  visit  by  a 
committee  of  the  board,  before  an  order  for  removal  ne  made.    Id. 

See  Criminal  Law,  3,  4, 10. 

Office  and  Officer. — See  Costs,  12. — Principal  and  Surety,  19,  20. 

Office-copies. — See  Evidence,  18. 
Orphans*  Court. — See  Practice,  1. — Statutes,  3. 
Parent  and  Child. — See  Debtor  and  Creditor,  15. 
Partition. — See  Statutes,  3. — Wills  and  Testaments,  24. 

PARTNERSHIP. 

1.  Where  tlje  members  of  a  copartnership  agree  that  the  business  of  the 
concern  shall  be  carried  on  by  and  in  the  name  of  one  of  the  copartners, 
such  name,  for  the  purposes  of  the  business  of  the  firm  ia  its  copartnership 
name,  and  by  it  the  several  members  are  bound.    Bank  of  R,  v.  Montieth, 

1  Den.  402. 

2.  So  where  the  copartners  agree  that  the  business  shall  be  carried  on 
by  and  in  the  name  of  an  individual  not  himself  interested,  his  name  is  the 
copartnership  name,  and  is  binding  upon  the  firm  when  used  in  its  business. 
Id. 

3.  The  property  of  a  partnership  is  not  subject  to  the  individual  debts  of 
the  partners,  until  all  the  debts  of  the  partnership  are  paid,  including  debts 
due  from  the  partnership  to  either  of  the  partners.  Christian  v.  Ellis  <f* 
als.,  1  Grat  396. 

4.  A.,  the  partner  of  B.,  assigned  all  his  interest  in  the  partnership  ef- 
fects to  B.,  with  power  to  settle  and  compromise.  B.  may  set  off  a  debt 
due  to  the  firm  against  a  debt  due  by  himself  alone.    Craig  v.  Henderson, 

2  Barr,  261. 

See  Debtor  and  Creditor,  1. — Evidence,  37. — Limitations,  1,  9. — Prinr 
cipal  and  Agent,  5. 

Payment. — See  Principal  and  Agent,  14.      Perjury. — See  Practice,  26. 

PLEADING. 

1.  In  general,  the  wife  cannot  be  joined  as  plaintiff  with  her  husband  in 
an  action  on  a  contract  made  during  coverture;  but  where  she  is  the  merito- 
rious cause  of  action,  and  there  was  an  express  promise  made  to  her,  she 
may  be  joined.  Per  Beardsley,  J.,  Thome  v.  Dillingham,  1  Den.  254* 
'  2.  If  plaintiff  files  two  declarations,  defendant  may  demur,  or  the  court 
may  refuse  to  try,  or  non-suit  should  plaintiff  refuse  to  indicate  which  be 
relied  on.     Gould  v.  Crawford,  2  Barr,  89. 

3.  In  an  action  to  enforce  the  liability  of  stockholders  of  a  corporation 
where  a  note  or  bill  had  been  given  for  the  debt  at  a  period  subsequent  to 
that  at  which  it  was  contracted,  it  is  unnecessary  for  the  declaration  to  show 
that  the  defendant  was  a  stockholder  when  the  paper  was  given.  Preeland 
v.  M'Cullough,  I  Den.  414. 

4.  A  subsequent  count  in  the  declaration  may  by  a  distinct  reference  to 
a  preceding  one,  adopt  an  averment  contained  in  such  preceding  count, 
without  a  repetition  of  such  averment.     Id. 

5.  Where  in  an  action  by  husband  and  wife,  the  plaintiff's  case  was,  that 
while  the  wife  was  sole,  money  had  been  paid  by  a  third  person  to  the  de- 
fendant's testator,  to  be  enjoyed  by  him  during  life,  and  then  to  be  paid  to 
her ;  held,  that  the  plaintira  could  not  recover  an  account  for  money  had 
and  received,  but  should  have  declared  specially.  Thome  y.  Dillingham, 
1  Den.  251 
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LAWTER8  NO  WTTNE88E8  IN  THEIR  OWN  CASES. 

Tbeb  Judges  of  the  Court  of  King's  Bench,  as  will  appear  by 
two  cases  which  are  printed  in  this  number,  have  summarily 
checked  the  practice  of  attorneys  appearing  as  advocates  and 
witnesses  in  the  same  case.  In  England  it  does  not  appear  to 
have  ever  existed,  until  small  debt  courts  led  to  small  debt 
practitioners.  Litigation  formerly  involved  the  dignity  of  a 
superior  court,  as  well  as  the  expense  of  experienced  counsel; 
and  the  result  was,  that  though  there  was  many  a  slip  of  jus- 
tice in  consequence  of  the  difficulty  in  reaching  it,  such  case* 
as  were  tried  were  conducted  by  men  of  character  before 
courts  which  were  ready  to  inflict  prompt  punishment  on  any 
professional  dereliction.  "  Against  those  indeed  who  stooped 
to  low  or  sharp  practice,"  says  Mr.  Townshend,  in  his  life  of 
Lord  Ellenborough,  "he  discharged,  an' iron  sleet  of  arrowy 
shower,  of  anger,  indignation,  and  contempt.  Wo  betide  the  ' 
unhappy  lawyer  who  ventured  before  him,  tainted  with  the 
atmosphere  of  the  Old  Bailey,  to  misstate  a  fact,  or  enlarge  the 
words  of  an  affidavit.  He  listened  with  a  look  of  angry  en- 
durance, before  which,  the  stoutest  hearted  might  have  quailed, 
and  gave  utterance  to  his  feelings  with  a  terrible  brevity :  '  I 
had  believed  that  every  person  with  a  gown  on  hi*  back  was 
a  gentleman.    The  rule  is  discharged.' " 

But  this  was  not  all.  The  bar  was  the  vindicator  of  its  own 
purity.  Gray-headed  old  men,  garrulous  of  the  decorum 
of  former  times, — counsel  in  the  prime  of  life,  conscious  how 
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much,  in  the  immense  multiplicity  of  the  business  confided  to 
them,  they  must  depend  on  the  honour  of  their  colleagues  and 
opponents, — young  barristers,  who  saw  that  the  then  chief  road 
to  promotion  was  •  a  high-minded  regard  to  professional 
character, — united  to  visit  with  ready  chastisement  any  devia- 
tion. Even  to  dance  with  an  attorney's  daughter  at  an  assize 
ball,  was  a  cognizable  misdemeanor ;  and  the  sensitiveness  of 
the  professional  mind  was  exhibited  at  the  culminating  period 
of  English  professional  glory,  by  an  incident  which  has*  no 
parallel  in  history.  When  the  great  seal  of  England,  on  the 
dismissal  of  Lord  Camden,  found  its  way  into  the  hands  of 
Charles  Yorke,  he  discovered  that  even  so  great  a  bauble  as 
this  would  be  but  &n  ensign  of  disgrace,  if  it  were  received 
as  the  price  of  apostacy ;  and,  unable  to  bear  the  tortures  of 
his  own  mind,  or  the  reprobation  of  his  profession,  he  expired 
by  his  own  hand,  on  the  day  that  he  was  gazetted  as  Chancellor 
of  the  Realm. 

4  Those  days,  however,  are  gone  by  in  this  country,  and  are 
rapidly  passing  in  England.  Perhaps,  in*  the  long  run,  it  is 
better  that  it  should  be  so.  There  are  considerations  attending 
the  establishment  of  cheap  subordinate  courts  which  are  of 
paramount  public  importance,  even  though  they  lend  at  the 
same  time  to  break  down  that  immense  power  of  discipline 
which  the  original  centralism  of  the  bar  created.  But  it  now 
becomes  a  serious  question,  whether  any  substitute  can  be 
found  which  can  act  in  the  place  of  that  high  spirit,  which  was 
the  natural  accompaniment  of  so  compact  and  powerful  a  body 
as  the  English  forum  of  the  last  century.  In  England  the  ex- 
periment is  trying  by  the  inns  of  court,  as  well  as  by  the 
bench  itself.  If  the  former  are  incapable  of  controlling  the  new 
elements  which  have  been  lately  brought  into  action,  the  latter 
is  invoked  to  aid  in  the  work.  Some  method,  it  is  urged,  is 
necessary  to  produce  uniformity,  both  in  practice,  and  in  pro- 
fessional etiquette,  among  bars  which  are  now  becoming  se- 
gregated in  position,  as  well  as  graduated  in  degree;  and  it 
was  for  the  purpose  of  promulging  a  fixed  rule  in  a  point  by 
no  means  unimportant,  that  the  cases  before  us  were  brought 
before  the  judges  of  the  King's  Bench.    If  in  England  it  is 
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necessary  to  adopt  a  rale  by  which  an  attorney  cannot  be  wit- 
ness and  advocate  in  the  same  case,  it  is  worth  while  in  this 
country  to  inquire,  whether  the  same  necessity  does  not  here 
exist;  and  whether  the  same  remedy  is  not  here  applicable. 

It  may  be  said  that  there  are  many  matters,  such  as  the 
proof  of  notices,  and  of  the  summoning  of  witnesses,  which  a 
party  has  the  right  of  making  use  of  his  own  testimony  to 
show, 'and  which  his  counsel,  who  is  best  acquainted  with  the 
facts,  should  not  be  precluded  from  proving.  To  this  there 
can  be  no  objection ;  but  it  is  when  the  object  of  the  testimony 
becomes  material  to  the  case,  and  when  it  is  of  such  a  nature 
as  to  consist  of  independent  and  substantive  proof,  that  it  be- 
comes the  duty  of  counsel,  when  he  finds  his  presence  in  the 
witness  box  needful,  to  withdraw  from  his  position  as  advocate. 
The  party  in  whose  behalf  the  evidence  tells,  will  continue  to 
retain  all  the  benefits  which  he  can  properly  have  from  its  ad- 
mission ;  and  public  justice,  as  well  as  professional  character, 
will  be  relieved  from  the  embarrassments  from  which  they  must 
suffer,  from  the  spectacle  of  counsel  conducting  a  case  as  the 
representative  of  a  party  down  to  ft  specific  point,  then  slipping 
into  the  witness  box  to  give  a  sworn  statement  of  a  fact  in 
controversy,  and  then  assuming  the  office  of  commenting  on 
the  evidence  thus  produced. 

It  is  not  meant  to  say,  that  in  a  body  constituted  as  is  the 
bar,  there  is  any  general  danger,  under  such  circumstances, 
of  deliberate  perversion  of  the  truth.  It  is  not  often  the  case 
that  even  were  parties  admitted  to  testify,  they  would  perjure 
themselves.  The  possibility  of  the  thing,  however,  coupled 
with  the  actual  existence  of  that  high  state  of  feeling  which 
makes  innocent  and  honest  misconception  of  fact  the  constant 
accompaniment  of  a  law-suit,  has  sufficed  to  justify  the  pro- 
priety of  their  exclusion.  It  is  true  that  it  has  been  held  in 
Pennsylvania,  that  the  expectation  of  a  contingent  fee,  when 
not  secured  by  any  engagement  by  which  the  party  can  be 
compelled  to  pay  it,  is  not  sufficient  to  exclude  counsel ;  but  it 
dqes  not  appear  that  the  witnesses  thus  examined  were  at  the 
time  concerned  in  the  trial  of  the  cause,  and  it  is  clear  that 
the  question  of  the  general  policy  of  such  evidence  was  not 
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raised*    (Newman  v.  Bradley, '1  Dallas,  240 ;  Miles  v.  O'Hara, 
1  Serg.  &  R.,  32;  Boulden  v.  Hebel,  17  Serg.  &  R.,  312.) 
That  the  fact  of  the  attorney's  judgment  fee  being  dependent 
on  success,  would  affect  his  competency,  does  not  seem  to 
hive  been  urged ;  though  in  Massachusetts,  (Chadwick  v. Upton, 
3  Pick.  442,)  and  in  New  York,  (Chaffee  v.  Thomas,  7  Cowen, 
358,)  the  leaning  is  to  hold  the  objection  fatal    But  are  there 
not  considerations  attending  such  testimony  which  on  general 
grounds  of  policy  should  forbid  its  introduction  1  There  is  no  re- 
lation in  life  in  which  more  active  sympathy  exists,  than  that 
between  counsel  and  client.     The  position  taken  by  Lord 
Brougham  in  Queen  Caroline's  trial,  that  in  the  management  of 
his  case  the  one  should  know  nothing  but  the  other ; — that  he 
should  see  no  other  interests,  feel  no  other  duties,  and  obey  no 
other  calls,  than  those  which  attend  him  in  capacity  as  advo- 
cate;— however  open  to  animadversion  as  a  social  principle, 
is,  and  will  continue  to  be,  the  motive  power  by  which  moat 
trials  are  conducted.   In  the  heat  of  the  contest  other  consider- 
ations recede.    The  great  object  toiled  for,  is  the  successful 
termination  of  the  suit.    When  there  is  one  link,  and  but  one, 
wanting  in  the  chain  of  proof,  it  is  not  unnatural  that  a  mind 
absorbed  in  the  contemplation  of  its  importance  should  become 
very  unfit  for  the  rendition  of  testimony,  by  which  that  par- 
ticular point  is  to  be  met.    The  old  Scotch  story  of  clan  Ian 
and  clan  Vian,  coming  into  court  to  try  an  action  between 
their  respective  chieftains,  for  a  farm  in  an  island  on  the  river 
Tweed ;  and  upon  clan  Ian  swearing  that  the  farm  was  on  the 
right  bank  of  the  river,  clan  Vian  at  once  swearing  that  it 
was  on  the  left  bank,  illustrates  the  fact  that  a  partisan  is  a 
bad  witness.  The  memory  is  so  heated  that  the  material  which 
is  cast  into  it  becomes  fused  and  ductile,  and  finally  lakes  the 
shape  of  the  mould  into  which  it  is  thrown.    This  is  not  per- 
jury, but  to  the  safety  of  society  it  is  something  infinitely 
worse*    No  conscientious  man,  when  cool,  will  voluntarily 
trust  himself  in  a  witness  box,  if  conscious  of  such  bias ;  but 
the  difficulty  is,  that  when  the  practice  is  not  frowned  down, 
the  thing  which  would  not  be  done  on  reflection,  is  done  in  the 
hurry  and  excitement  of  the  moment.   How  probable  it  is  that 
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under  such  circumstances  the  well-weighed,  carefully  consider* 
ed  words  which  would  have  been  chosen  to  have  conveyed  the 
speaker's  meaning,  should  give  way  to  others,  which,  though 
perhaps  differing  merely  a  hair's  breadth,  are  yet  so  framed  a^ 
to  point  not  at  the  actual  state  of  facts,  but  at  t^e  particular 
emergency  of  the  issue  1  ' 

But  the  difficulty  does  not  end  here.    When  the  evidence  is 
finished,  the  witness,  after  having  examined  himself,  and  having 
been  cross-examined  by  his  antagonist,  becomes  counsel  again. 
He  is  to  comment  upon  his  own  testimony,  and  to  comment 
-upon  the  testimony  offered    to  conflict  with  it    If  such  a 
position  is  not  humiliating^  it  is  on  account  of  the  forbearance 
shown  on  the  other  side.    How  can  justice  be  done  in  the  ar- 
gument of  a  case,  when  the  credibility  of  one  of  the  disputants 
is  the  theme  1    How  can  a  man  hold  the  scales  firmly  when 
his  own  character  is  deposited  in  one  of  them  ?    With  what 
grace  can  he  tell  the  jury,  if  the  delicacy  of  his  appearing  in 
the  witness  box  be  questioned,  that  what  he  did  was  the  ema- 
nation of  a  susceptible  character,  exquisitively  sensitive  to  the 
calls  of  Jionour  T    The  usual  little  common  place  compliments, 
which  an    advocate  is  so  glib  in  applying  to  his  own  wit- 
nesses, will  be  entirely  out  of  place  when  the  same  person  is 
advocate  and  witness.  But  the  embarrassment  becomes  greater, 
when  from  defending  the  character  of  the  witness,  the  task  is 
entered  into  of  sustaining  the  truth  of  what  that  witness  has 
sworn  to.    The  law  certainly  does  not  permit  a  man  who  has 
given  a  statement  of  facts  under  oath,  to  get  up  afterwards  and 
explain  away,  or  add  to  what  was  said,  in  order  to  reconcile  it 
to  other  testimony,  or  to  enforce  its  application  to  the  issue : 
and  yet  this  is  the  very  thing  which  neccessarily  takes  place, 
when  the  party  commenting  on  evidence  is  the  party  giving  it 
The  jury  either  mix  up  the  text  with  the  commentary,  and 
swallow  both  at  a  gulp,  or,  disgusted  with  the  grossness  of 
the  dose,  reject  the  two  together.    Perhaps  the  latter  result  is 
the  most  common ;  but  either  is  certainly  not  conducive  to 
public  justice. 

The  usual  character  of  the  testimony  sworn  to  by  counsel 
when  on  the  trial  of  a  cause,  invites,  however,  a  still  stronger 
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objection.  Nothing  is  more  common  than  for  an  attorney,  be* 
fore  commencing  suit,  to  address  the  opposite  party  on  the 
subject,  and  to  ask  from  him  an  interview  for  the  ostensible 
^purpose  of  producing  an  amicable  settlement.  That  this 
should  sometimes  be  done  for  the  purpose  of  fishing  up  infor- 
mation, is  not  improbable ;  but  that  it  should  ever  take  place 
"with  the  intention  of  extracting  admissions,  with  the  expecta- 
tion of  ultimately  producing  them  as  evidence,  we  have  too 
much  confidence  in  the  honour  of  the  profession  to  believe. 
If  such  a  case  should  occur,  we  are  sure  the  perpetrator  of  the 
stratagem  would  be  visited  with  the  same  punishment,  as  that 
which  Lord  Kenyon  meted  out  to  the  young  lady,  who,  after 
flome  time  ineffectually  angling  at  a  coy  lover,  enticed  him  in- 
to a  shady  nook  where  she  thrust  into  him  the  home  question : 
"  When  do  you  mean  to  marry  me?"  The  answer  was,  "  next 
week;"  and  when  the  next  week  came,  an  action  of  breach  of 
promise  was  brought,  sustained  by  the  oaths  of  two  friends  of 
the  plaintiff  whom  she  had  hid  behind  a  tree,  close  upon  the 
rendezvous.  The  Chief  Justice  did  not  approve  of  this  clever 
brief-making,  and  the  jury,  sympathising  with  his  views,  found 
for  the  defendant.  The  Court  refused  a  new  trial,  on  the  ground 
that  a  promise  thus  cajoled  from  a  party  should  not  be  per- 
mitted to  weigh  against  him.*  But  adhering  to  the  position, 
that  such  swindling  could  not  Jake  place  at  the  bar,  still,  when 
the  information  has  been  fairly  communicated,  how  tempting 
must  it  be  for  counsel,  when  really  beaten  on  the  merits,  to 
settle  the  matter  by  popping  at  the  jury  one  or  two  conclusive 
admissions.  There  is  a  case  reported  in  a  late  number  of  the 
Western  Law  Journal,  if  we  recollect  rightly,  where,  after  the 
plea  of  infancy  was  interposed,  the  plaintiffs  attorney  produ- 
ced himself  to  show  that  having  invited  the  defendant  to  his 
office  before  bringing  suit,  the  latter  there  emitted  something 
like  a  fresh  promise  on  which  an  assumpsit  could  rest  Now 
this  may  have  all  been  right  enough  in  the  particular  instance, 
and  no  doubt  the  jury  were  delighted  thus  to  knock  from  under 
the  defence  what  they  considered  an  iniquitous  plea ;  but  as  a 

*  18  London  Law  Mag.  59. 
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general  principle,  would  not  professional  honour,  as  well  as 
public  justice,  b§  best  consulted  by  extending  the  same  sanc- 
tity to  confidential  negotiations  between  a  party  and  the  op- 
posite attorney,  as  is  applied  to  communications  between  a 
counsel  and  his  client?  If  a  barrister's  clerk,  who  hears  a 
conversation  between  bis  master  and  a  client,  (Taylor  v.  Fos- 
ter, 2  C.  &  P.  195 ;  Bowman  v.  Norton,  5  C.  &  P.  177,)  or  an 
interpreter,  who  acts  as  a  go-between  in  such  relations, 
(Du  Barre  v.  Livette,  Peake's  Cas.  77,  4T.R.  756,)  is  privi- 
leged, docs  not  the  same  protection  extend  to  the  case  of  a 
party,  who,  unattended  and  unadvised  by  counsel,  visits  the 
attorney  of  an  opposite  interest,  and  there  consults  freely  with 
him,  as  to  the  peaceable  settlement  of  the  controversy  ?  The 
same  security  which  is  granted  to  a  man  when  conversing 
privately  with  the  opposite  party  on  the  record,  ought  to  be 
extended  to  him  when  privately  conversing  with  that  party's 
attorney.  A  party  on  the  record,  cannot,  it  is  now  held,  di- 
vest himself  of  his  interest  so  as  to  get  into  the  witness  box ;' 
the  policy  of  the  law  infecting  him  with  a  disability,  which 
no  assignment  can  purge.  Does  not  the  same  reasoning  reach 
his  confidential  agent,  from  whom,  in  matters  of  testimony,  he 
is  regarded  as  inseparable  ?  An  artful  practitioner,  by  an  ap- 
pearance of  frankness  and  concession,  can  elicit  from  a  party 
almost  any  admission  which  he  may  need;  and  when  the 
admission  is  once  made,  it  can  easily  be  so  cut  from  the 
context,  and  so  re-shaped  as  to  make  it  just  of  the  proper  di*. 
mensions  to  plug  up  any  hole  which  the  emergency  of  the  trial 
may  disclose.  A  painful  illustration  of  the  injustice  of  this 
kind  of  case- tinkering,  is  given  by  Lord  Campbell,  when  de- 
scribing a  scene  in  the  trial  of  Sir  Thomas  More,  (Lives  of  the 
Chancellors,  I.  580,)  which  was  very  aptly  cited  in  one  of  the 
cases  to  which  we  have  referred.  "  The  jury,  biased  as  they 
were,  seeing  that  if  they  credited  all  the  evidence,  there  was 
not  the  shadow  of  a  case  against  the  prisoner,  were  about  to 
acquit  him.  The  judges  were  in  dismay, — the  Attorney 
General  stood  aghast,  when  Mr.  Solicitor,  to  his  eternal  disgrace, 
and  to  the  eternal  disgrace  of  the  court  who  permitted  such  an 
outrage  on  decency,  left  Vie  bar,  and  presented  himself  as  a 
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witness  for  the  crown.    Being  sworn,  he  detailed  tfie  confidential 
conversation  he  had  with  the  prisoner  in  the  Unper" 

One  of  two  courses  are  open  to  the  courts  of  this  country ; 
either  to  adopt  the  English  practice  entire,  or  to  establish  a 
rule  of  court,  on  application  from  the  bar,  by  which,  whenever 
a  counsel  acting  in  a  case  is  examined  as  a  witness,  such 
fact,  if  leading  to  a  verdict,  shall  be  a  discretionary  ground 
for  a  new  trial 
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The  2nd  section  of  the  4th  article  of  the  constitution  provides 
that,  "  a  person  charged  in  any  State  with  treason,  felony  or 
other  crime,  who  shall  flee  from  justice  and  be  found  in  another 
State,  shall  on  demand  of  the  executive  authority  of  the  State 
from  which  he  fled,  be  delivered  up  to  be  removed  to  the  State 
having  jurisdiction  of  the  crime."  In  1793,  Congress  passed 
an  act  which  declares,  that  "  Whenever  the  executive  author- 
ity of  any  State  in  the  Union,  shall  demand  any  person  as  a 
fugitive  from  justice  of  the  executive  authority  of  any  State  or 
Territory  to  which  such  person  shall  have  fled,  and  shall  more- 
over produce  a  copy  of  the  indictment  found,  on  an  affidavit 
made  before  a  magistrate  of  any  such  State  or  Territory,  char- 
ging the  person  so  demanded,  with  having  committed  treason, 
felony  or  other  crime,  certified  as  authentic  by  the  governor 
or  chief  magistrate  of  the  State  or  Territory  from  whence  the 
person  so  charged,  fled,  it  shall  be  the  duty  of  the  executive 
authority  of  any  State  or  Territory,  to  cause  him  or  her  to  be 
arrested  and  secured,  and  delivered  to  the  executive  authority 
making  the  demand,  or  his  agent." 

There  being  no  revisory  tribunal  by  which  executive  action 
under  these  provisions  can  be  controlled,  very  great  irregu- 
larity in  practice  has  arisen.  With  the  exception  of  one  or 
two  decisions  of  individual  judges  sitting  on  habeas  corpus,  the 
only  authorities  bearing  on  the  question  are  the  opinions  ema- 
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hating  from  the  executives  of  particular  States  in  cases  of  col- 
lision. These  opinions,  which  from  their  fugitive  character 
are  out  of  the  reach  of  the  profession,  we  propose  to  collate ; 
examining  in  the  present  number,  in  what  cases  the  executive 
of  one  state  is  bound  to  issue  his  warrant,  on  receipt  of  the 
requisition  of  the  executive  of  another,  and  reserving  for  future 
consideration  the  question,  how  far  such  warrant  when  issued 
is  to  be  respected. 

L  In  what  cases  the  executive  of  one  State  is  bound  to  issue 
his  warrant  on  the  receipt  of  a  requisition  from  the  executive 
of  another  State. 

1st.  As  to  the  form  of  such  requisition. 
2nd.  As  to  the  crimes  for  which  fugitives  may  be  surren- 
dered. 

1st    As  to  the  form  of  the  requisition. 

The  ordinary  form  of  requisition,  in  use  by  the  executives 
of  the  several  States,  comprises,  first,  a  demand  upon  the  gover- 
nor of  the  State  to  which  the  fugitive  is  alleged  to  have  fled, 
for  his  surrender ;  secondly,  a  power  to  an  agent,  therein  named, 
authorizing  him  to  keep  and  secure  the  fugitive  when  sur- 
rendered ;  thirdly,  affidavits,  or  a  bill  of  indictment,  setting 
forth  the  offence  with  which  the  fugitive  is  charged;  fourthly, 
an  affidavit  to  the  effect  that  the  defendant  has  fled  from  the 
justice  of  one  state  to  the  other ;  and  fifthly,  a  certificate  of 
authentication  by  the  governor  issuing  the  requisition. 

Though  the  act  of  congress,  as  has  been  already  seen,  gives 
the  election  of  supporting  the  requisition  either  by  affidavit  or 
indictment,  yet  there  has  been  a  growing  jealousy  of  the  for- 
mer course,  and  an  increased  disposition  to  regard  the  latter 
as  not  only  the  safer,  but  the  most  certain  method  of  ac- 
complishing the  object.  The  records  of  the  several  States  are 
full  of  instances  where  warrants  have  been  refused  in  conse- 
quence of  the  informality  of  the  accompanying  affidavits :  and 
whenever  flaws  can  be  picked  in  the  stating  of  the  offence, 
when  thus  set  forth,  both  courts  and  governors  have  not  hesi- 
tated to  consider  them  as  substantive  and  fatal  defects.    Thus 

vol.  vi. — 53 
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it  is  said  in  a  spirited  letter  of  Governor  Seward,  in  the  course 
of  his  controversy  with  the  governor  of  Georgia : 

M  The  constitution  provides  that  a  fugitive,  charged  with  treason,  felony 
or  other  crime,  shall  be  surrendered  upon  demand,  and  obviously  implies 
that  the  charge  must  be  legal  in  form  and  substance.  This  view  is  corrobo- 
rated by  the  act  of  congress,  which  directs  that  the  executive  authority 
making  the  demand  of  a  fugitive  from  justice,  shall  produce  a  copy  of  an 
indictment,  or  an  affidavit,  charging  the  accused  with  having  committed 
treason,  felony  or  other  crime.  The  object  of  this  provision  is  to  enable  the 
executive,  upon  whom  the  demand  is  made,  to  determine  whether  there  is 
probable  cause  for  believing  that  a  crime  has  been  committed.  The  affida- 
vit, therefore,  when  that  form  of  evidence  is  adopted,  must  be  at  least  so 
explicit  and  certain,  that  if  it  were  laid  before  a  magistrate,  it  would  justify 
him  in  committing  the  accused  to  apewer  the  charge.  If  the  affidavit  be 
not  thus  explicit  and  certain,  it  is  not  a  legal  compliance  with  the  act  of 
congress." — Governor  Seward* s  letter  to  Governor  McDonald,  June 
15, 1841. 

The  same  reluctance  to  break  down  the  personal  rights  of 
the  citizen,  without  a  complete  satisfaction  of  the  requirements 
of  the  law,  is  exhibited  in  a  late  verv  forcible  letter  of  Mr. 
Champneys,  the  Attorney  General  of  Pennsylvania,  in  answer 
to  a  letter  from  the  governor  calling  on  him  for  advice  con- 
cerning a  demand  of  the  governor  of  Maryland : 

"  It  equally  -accords  with  the  first  principles  of  free  institutions,  and  the 
inculcations  of  our  national  and  State  constitutions,  that  the  personal 
liberty  of  an  individual,  and  especially  where  he  is  about  to  be  removed  to 
another  State  for  trial,  should  be  carefully  shielded  from  commitment,  un- 
less by  satisfactory  evidence  upon  oath  or  affirmation,  affording  probable 
cause  to  believe  the  party  to  be  guilty  of  the  offence  with  which  he  is  char- 
ged. The  affidavit  in  the  present  case  was  made,  eighteen  months  after 
the  alleged  offence  was  committed  ;  in  which,  the  complainant  deposes,  that 
he  was  fired  upon  and  dangerously  wounded,  on  the  23rd  October,  1845, 
and,  that  he  has  reason  to  believe,  and  does  verily  believe,  that  a  certain 
negro  man  named  Isaac  Brown  was  the  person  who  committed  the 
assault.  After  a  careful  examination  of  this  affidavit,  I  consider  it  as  want- 
ing in  the  expression  of  that  certainty  of  knowledge  as  to  the  commission  of 
the  offence,  by  the  prisoner,  which  renders  it  insufficient  to  authorize  a 
warrant  for  his  removal. 

"  Although  in  England  it  does  not  seem  to  be  absolutely  necessary,  to  set 
out  the  charge  or  offence,  or  evidence,  in  a  warrant  to  apprehend  ;  yet  it  is 
necessary,  even  there,  to  set  out  the  charge  with  distinctness,  in  the  war- 
rant of  commitment;  and  one  of  the  most  eminent  writers  upon  Criminal 
Law  (Hale)  says,  that  regularly  the  warrant  ought  to  contain  specially 
the  cause  of  arrest. 

"  The  constitutions  of  all  our  States  wisely  protect  the  personal  liberty  of 
the  citizen,  by  prohibiting  the  issue  of  any  warrant,  without  probable  cause, 
supported  by  oath  or  affirmation. 

"  In  the  anxiety  to  secure  individuals  from  unjust  accusation,  it  was  at 
one  time  held  in  England,  that  no  person  could  be  deprived  of  his  liberty 
for  any  offence,  until  the  finding  of  a  bill  against  him  by  a  grand  jury, 
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aifoiried  probable  and  judicial  evidence  that  he  waft  guilty  5  And  all 
the  deviations  from  this  rule,  have  been  considered  by  some  writers  as  en- 
croachments on  the  common  law.  The  rule  however,  long  since  establish- 
ed there,  that  the  party  may  be  arrested  on  suspicion  before  indictment 
found,  became  essentially  necessary  to  secure  society  against  the  various 
depredations  of  crime,  by  adopting  the  most  efficient  measures  for  the  prompt 
detection  and  arrest  of  all  persons  charged  with  the  commission  of  offences," 
— Mr*  Champney's  Letter  to  Governor  Skunk,  May  15, 1847. 

In  1791,  before  the  passage  of  the  act  in  question,  the*Attor» 
ney  General  of  Virginia,  in  a  manuscript  opinion  in  file  in  the 
State  office  at  Harrisburg,  and  cited  by  Mr.  Champneys  in  the 
letter  just  quoted,  held,  not  only  that  no  offence  that  was  not 
a  felony  was  within  the  constitution,  but  that  a  bill  of  indict- 
meat  in  all  cases  was  necessary.  Mr.  Edmund  Randolph, 
then  Attorney  General  of  the  United  States,  while  dissenting 
from  the  first  branch  of  this  opinion,'  seems  to  have  concurred 
in  the  latter : 

M  The  term  charged,  in  the  language  of  mere  legal  entries,  would  be  ap- 
plicable, where  a  bill  has  been  found  by  a  grand  jury.  It  most  be  interpret 
ted  under  the  constitution,  as  at  least  requiring  some  sanction  to  he  given 
to  the  suspicion  of  guilt,  by  a  previous  investigation.  In  the  present  in- 
stance, a  grand  jury,  convened  before  two  of  the  justices  of  the  Supreme 
Court  of  Pennsylvania,  have  made  it,  and  thus  have  furnished  tbe  ground 
for  bringing  the  foregoing  persons  to  a  formal  trial.  Should  such  a  pro- 
cedure as  this  be  declared  to  be  incompetent  as  a  charge,  the  object  of 
this  article  in  the  constitution  must  be  either  defeated  or  be  truly  oppres- 
sive. For  between  an  indictment  and  an  actual  trial,  there  is  no  interme- 
diate examination  of  the  facts,  and  to  wait  for  the  condemnation  of  an  absent 
culprit,  before  a  demand,  would  compel  a  judgment  to  be  rendered  behind 
his  back."— Ibid. 

The  act  of  1793  being  subsequently  passed,  recognized  ex- 
pressly the  sufficiency  of  affidavits  when  properly  certified  and 
constructed ;  and  it  19  under  the  sanction  of  the  act  that  the 
practice  has  grown  up  of  issuing  requisitions  on  mere  affidavits 
alone,  a  practice  which  is  vindicated  in  the  letters  of  the 
governors  of  Virginia  and  Georgia  during  the  controversy  to 
which  we  have  already  alluded.    Thus, 

"  The  executive  of  Virginia  is  yet  to  be  informed  that  a  previous  indict- 
ment of  a  g rand  jury  is  the  only  foundation  upon  which  to  rest  the  requisi- 
tion of  a  fugitive  from  justice  under  the  law  and  the  constitution.  The 
provisions  of  the  latter  contain  no  specification ;  those  of  the  former  point 
out  either  an  indictment  found,  or  an  affidavit  charging  a  felony  or  other 
crime,  as  sufficient  to  justify  the  application.  Whatever  objection  then 
might  have  existed  to  the  form  of  the  affidavit,  it  cannot  be  denied  that  the 
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wans  of  proceeding,  at  least,  was  proper;  and  ia  that  etate  of  the  ca*e»  it 
ie  respectfully  suggested  that  the  demand  should  have  been  distinctly  de* 
elined  for  the  defect  in  the  affidavit,  or  the  question  should  have  been  rested 
alone  upon  the  constitutional  point  which  you  deemed  it  proper  to  raise. 
Your  excellency,  with  '  the  frankness  which  becomes  public  functionaries,9 
declared  in  your  last  communication;  that  between  the  alternatives  of  eva- 
ding on  the  one  hand  the  {Treat  constitutional  question  by  *  placing  your  do* 
nialof  the  demand  on  the  informal  objection,'  and  on  the  other  'ofassuming 
the  broad  constitutional  ground  on  which  on  mature  reflection  you  were 
satisfied  the  case  must  at  last  be  decided,'  you  had  chosen  the  latter.  With 
this  determination,  it  is  not  perceived  that  the  anterior  proceeding  was  con- 
sistent If  the  constitutional  question  was  alone  to  be  put  in  agitation,  it 
was  proper  that  it  should  be  discussed  between  the  representatives  of  the 
respective  Slates,  and  not  submitted  to  the  decision  of  a  police  magistrate, 
or  to  a  judicial  tribunal,  however  learned  or  respectable." — Lieut.  Gov* 
Rutherford's  letter  to  Gov.  Seward,  May  3d,  1841. 

44  The  object  of  the  constitution  is,  to  secure  the  arrest  of  criminals,  in 
the  State  to  which  they  may  flee,  to  be  tried  in  the  State,  within  whose 
jurisdiction  the  offence  was  committed,  and  not  to  try  them  before  arrest, 
in  the  State  where  they  may  be  found.  If  the  affidavits  then,  which  ac- 
companied the  demand,  are  sufficient  in  form  and  substance  to  require  a 
magistrate  in  Georgia  to  issue  warrants  for  the  apprehension  of  Greenman, 
and  that  they  are,  is  unquestionable,  then  they  are  all  that  can  be  necessary 
to  demand  his  arrest  in  another  State.  All  that  the  constitution  intends  is, 
that  when  a  person  charged  with  treason,  felony  or  other  crime  in  one 
State,  shall  escape  into  another,  the  officers  of  the  United  States,  or  if  your 
excellency  please,  of  the  State  in  which  he  may  be  found,  shall  arrest  him 
upon  the  same  evidence  of  guilt,  and  no  more,  than  would  have  justified 
Bis  arrest  in  the  State  whence  he*  fled.  By  the  laws  of  all  the  States,  in- 
cluding New  York,  it  will  be  found  that  on  affidavits  much  less  positive 
than  those  against  Greenman,  charging  a  suspicion  only  of  crime,  without  a 
detail  of  facts  and  circumstances,  warrants  are  issued  and  citizens  arrested 
and  put  upon  trial.  Had  copies  of  bills  of  indictment  been  sent  instead  of 
the  affidavits,  there  could  have  been  no  pretence  that  they  were  insufficient 
on  the  ground  that  they  did  not  state  *  eo  much  of  the  nature  and  circum- 
stances of  the  transaction  a  I  leered  against  the  accused  as  would  enable  your 
excellency  to  determine  whether  the  taking  and  carrying  away  of  the  per- 
son and  property  mentioned  were  felonious,'  and  yet  bills  of  indictment 
state  no  more  of  the  nature  and  circumstances  of  the  crimes  which  they 
charge,  than  do  these  affidavits.  An  indictment  is  nothing  more  than  an 
accusation  or  charge  of  crime.  These  affidavits  are  as  much.  The  one  is 
an  accusation  upon  the  oath  of  a  grand  jury;  the  other  is  an  accusation 
upon  the  oath  of  the  aggrieved  or  an  indifferent  individual.  They  both 
charge  crime.  And  in  neither  case  is  the  accused  heard  in  defence. 
Hence  you  will  perceive  the  argument,  based  upon  the  insufficiency  of  the 
affidavits,  is  untenable,  for  its  objections  apply  with  equal  force  to  bills  of 
indictment  as  to  affidavits ;  and  it  ctn  not  be  pretended  that  the  evidence 
on  which  the  grand  jury  based  their  charge,  should  be  communicated  to  en- 
able your  excellency  to  determine  whether  their  •  conclusions  were  errone- 
ous in  law.' " — Gov.  M' Donald's  letter,  to  Gov.  Seward,  June  28, 1841. 

However  desirable  it  is  that  an  indictment  should  accompa- 
ny the  requisition,  yet  there  must  be,  occasionally,  instances 
where  the  finding  of  one  at  the  proper  time  is  impracticable. — 
That  an  affidavit,  in  such  cases,  and  in  fact  in  all  cases  what- 
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ever,  is  sufficient  under  the  law,  is  true :  but  the  unwillingness 
of  judges  on  habeas  corpus  to  go  behind  an  indictment  found, 
as  well  as  the  great  dignity  with  which  it  is  invested,  make 
the  latter  method  of  specification  by  far  the  most  effective.41' 
When,  however,  affidavits  alone  are  presented,  it  is  essential 
that  they  should  exhibit  in  distinct  and  appropriate  lan- 
guage facts,  showing  the  commission  of  the  crime,  its  charac- 
ter, and  the  jurisdiction  of  the  State  by  whom  the  fugitive  is 
demanded.  This,  it  is  true,  is  controverted  by  Governor 
M'Donald,  in  the  course  of  the  controversy  between  Georgia 
« and  New  York,  as  follows :' 

"  The  whole  object  of  the  law,  I  apprehend,  in  requiring  an  authentica- 
ted affidavit  to  be  forwarded  with  the  demand,  is,  that  the  executive  of  the 
State,  upon  whom' the  requisition  of  a  felon  is  made,  may  have  a  charge  of 
crime  under  oath  before  a  judicial  officer,  to  found  his  warrant  or  order  for 
the  arrest  and  delivery  upon,  and  not  as  your  excellency  supposes,  that  he 
may  decide  upon  the  merits  of  the  charge.  No  discretion  to  pass  upon  its 
sufficiency  was  intended  to  be  conferred  upon  the  executive  on  whom  the 
requisition  is  made,  by  the  act  of  congress  requiring  a  copy  of  the  bill  of  in- 
dictment to  accompany  the  demand  m  certain  cases,  and  yet  the  submis- 
sion of  a  copy  bill  of  indictment  would  not  be  'an  idle  ceremony,'  nor  the 
provision  of  law  directing  it,  '  unmeaning  and  useless;'  for,  as  the  bill  of 
indictment  is  an  authority  in  the  State  where  it  is  found,  to  the  presiding 
judge  to  issue  his  warrant  for  the  apprehension  of  the  accused,  so  is  an 
authenticated  copy  of  it  an  authority,  in  the  State  to  which  he  may  have 
fled,  for  a  warrant  or  order  for  his  arrest  there." — Ibid. 

m 

The  tenor  of  authority,  however,  both  executive  and  judicial, 
is  against  this  position.  In  the  case  of  Joe  Smith,  who  was  ar- 
rested in  1813  on  a  warrant  issued  by  the  governor  of  Illinois, 
on  a  requisition  from  the  governor  of  Missouri,  Judge  Pope,  of 
the  United  States  District  Court  for  Illinois,  before  whom  a 
habeas  corpus  was  sued  out,  discharged  the  prisoner,  because 
in  the  affidavit  the  deponent  merely  deposed  to  his  belief  in 
the  premises,  and  did  not  swear  to  a  positive  knowledge' of 

• 

*  In  Kentucky  and  Illinois,  as  well  as  in  several  other  States,  statutes  have  been 
provided,  requiring  the  executive,  on  the  receipt  of  a  requisition  duly  constructed, 
to  issue  his  warrant  for  the  arrest  of  the  alleged  fugitive,  provided  the  identity  of 
such  fugitive  is  determined.  In  the  case  of  the  State  of  Pennsylvania  v.  Daniels, 
(reported  in  the  Kentucky  Tribune,  February  12,  1847,)  it  was  held  by  Judge 
BnJges,  of  the  12th  Judicial  Circuit  of  Kentucky,  that  tinder  the  federal  and  state 
legislation,  the  only  way  in  which  the  court  could  relieve  a  fugitive,  after  a  warrant 
iaraed  against  him  by  the  governor  on  whom  the  requisition  is  made,  was  on 
proof  of  non-identity.  This  case,  however,  will  come  up  more  properly  for  ex- 
smrsstion  when  the  effect  of  an  executive  warranty  when  duly  issued,  is  considered. 


418  THB  EXTRADITION  OF  FUGITIVKS.* 

4 

I 

the  particular  facts  constituting  the  alleged  offence,  and  be- 
cause the  fact  of  offence  being  committed  in  Missouri  was  not 
sworn  to.  (Ex  parte  Joe  Smith,  6  Boston  Law  R.  57.)  So  in 
1845,  in  Hall's  case,  which  had  led  to  a  long  and  angry  contest 
between  New  York  and  Pennsylvania,  Judge  Kane,  then  Attor- 
ney General  of  the  latter  State,  advised  the  governor  to  decline 
a  surrender  upon  a  requisition  to  which  there  was  no  affidavit 
of  an  actual  fleeing  by  the  defendant  from  the  justice  of  one 
State  into  the  jurisdiction  of  another. 

"The  act  of  Congress,  which  enforces  the  constitutional  injunction  lor  the 
apprehension  and  delivery  of  fugitives,  directs  the  production  of  a  copy  of  * 
the  indictment  or  affidavits  charging  the  crime,  as  an  attendant  on  the  ex- 
ecutive requisition ;  but  is  silent  as  to  the  accompanying  evidence  of  the 
tjfugitive*  character  of  the  accused.  Still,  the  usage  has  been  to  annex  to 
the  requisition  all  the  evidence  on  which  it  was  founded ;  and  when  so  an- 
nexed, it  has  been  regarded  as  qualifying,  or  at  least  explaining,  the  more 
formal  parts  of  the  instrument  itself.  The  question,  whether  a  particular 
case  is  within  the  constitution  and  law,  is  thus,  in  some  degree,  referred  to 
the  discretion  of  the  executive  on  whom  the  requisition  is  made,  and  he  ia 
permitted  to  decline  compliance  with  it,  without  implying  any  want  of 
courtesy  towards  the  executive  from  whom  it  proceeds. 

"The  act  of  Congress  contemplates  the  demand  of  a  person  as  a  'fugitive 
from  justice,1  addressed  to  the  executive  into  whose'  jurisdiction  he  *  shall 
have  fled.'  A  fugitive  is  '  one  who  takes  shelter  under  another  power  from 
punishment ;'  to  flee,  is  '  to  run  from  danger.'  Both  these  expressions  in- 
clude a  sense  of  danger,  and  a  desire  to  escape  or  be  screened  from  it. 
They  are  not  satisfied  by  the  idea  of  a  departure  from  a  place  of  temporary 
sojourn  for  one's  ordinary  and  permanent  residence.  It  may  be  said  of  many, 
that  they  have  returned  home  from  New  York  into  Pennsylvania,  without 
inferring  that  they  are  fugitives,  even  though  it  be  added,  that  while  in 
New  York  they  violated  some  of  the  statutes  of  that  State." — Mr.  Kane's 
letter  to  Governor  Skunk,  March  14,  1845.  See  Journal  H.  R.  Pa,  1845, 
vol  2,  p.  537. 

• 

In  a  letter  of  Governor  Wright,  as  quoted  by  Mr.  Champ- 
neys  in  the  elaborate  opinion  we  have  already  cited,  a  deter- 
mination is  manifested  on  the  part  of  the  executive  of  New 
York,  not  only  to  require  the  strictest  formality  in  the  structure 
of  the  affidavit,  but  to  insist,  ^hen  that  method  of  charge  is 
selected,  upon  such  a  degree  of  evidence  as  ought  to  put  the 
fugitive  on  trial. 

"  In  the  case  of  the  requisition  in  1845  on  the  Governor  of  New  York  for 
John  M'Keown  as  a  fugitive  from  this  State,  charged  with  riot  and  assault 
and  battery,  Governor  Wright  declining  to  issue  a  requisition  on  the  ground 
that  the  evidence  was  not  sufficient  to  justify  the  finding  of  a  bill  of  indict- 
ment, remarks :  •  So  far  as  I  have  been  able  to  examine  the  subject,  it  is 
held  that  the  evidence  upon  which  a  fugitive  from  justice  is  demanded^ 


THE  EXTRADITION  OF  FUGITIVES* 

should  be  sufficient  to  put  him  upon  his  trial  for  the  offence  charged ;  and, 
as  I  do  not  think  this  evidence  reaches  that  point,  I  have  felt  constrained  to 
decline  to  issue  my  warrant  for  his  apprehension  and  delivery  to  your  ex- 
cellency's agent  I  notice,  further,  that  the  offence  is  charged  to  have  been 
committed  on  the  24th  of  February  last,  and  that  the  affidavits  upon  which 
the  charge  rests,  were  sworn  to  on  the  7th  of  the  present  month ;  thus 
showing,  that  time  sufficient  had  elapsed  to  have  presented  the  case  to  the 
Grand  Jury,  where  the  question  would  have  been  tested,  whether,  upon 
this  evidence,  such  a  tribunal  would  have  put  the  fugitive  upon  his  trial.' 

44  Upon  a  requisition  made  from  this  State,  in  the  same  year,  on  the  gover- 
nor of  New  York,  demanding  the  surrender  of  Myer  Christelleras  a  fugitive 
from  the  justice  of  the  State,  charged  with  obtaining  goods  by  false  pretences 
and  with  forgery ;  counsel  appeared  for  the  prisoner  before  the  executive  of  that 
State,  to  oppose  any  compliance  with  the  demand.  The  prisoner  had  been 
committed  by  a  magistrate  of  the  city  of  New  York  to  await  the  demand 
from  Pennsylvania ;  and  the  propriety  of  the  commitment  had  been  before 
the  Court  of  Sessions  of  New  York,  and  was  then  undetermined, 
44  Upon  the  power  of  the  Court,  Governor  Wright  remarks: 
44  4  In  that  condition  of  the  matter,  I  declined  to  act  until  the  decision  of 
the  Court  of  Sessions  should  be  made  known  to  me ;  apprehending,  if  I 
issued  my  warrant,  that  a  habeas  corpus  might  be  obtained,  and  the' matter 
again  placed  just  where  it  was,  in  the  hands  of  the  judiciary.  I  wrote  to 
the  presiding  judge  to  inform  him  of  my  conclusion,  and  to  request  the 
opinion  of  the  court,  as  soon  as  it'  should  be  rendered,  with  the  evidence 
and  reasons  upon  which  it  should  be  rested.'  In  reference  to  the  suffici- 
ency of  the  affidavit  upon  which  the  requisition  was  asked,  he  says :  *  Upon 
the  whole,  therefore,  I  cannot  think  the  affidavit  annexed  to  your  excel- 
lency's requisition*  sufficient  to  authorize  me  to  issue  my  warrant  for  the 
apprehension  and  delivery  to  your  agent  of  Christeller  upon  the  charge  of 
obtaining  goods  under  false  pretences,  because  I  do  not  think  the  facts 
stated  in  the  affidavit  would  put  him  upon  his  trial  on  that  charge  in  this 
State.  The  facts  stated  excite  suspicion  in  every  mind ;  but  wholly  unan- 
swered as  they  are,  they  do  not  produce  a  conviction  of  guilt' " — Mr* 
Champney's  letter  to  Governor  Skunk,  May  15, 1847. 

2nd.  As  to  the  crimes  for  which  fugitives  may  be  surren- 
dered. 

The  construction  given  by  Virginia,  as  early  as  1791,  by 
which  the  offences  comprehended  within  the  constitution  were 
limited  to  felonies,  has  already  been  noticed.  The  Attorney 
General  of  the  United  States,  it  was  seen,  took  the  ground  that 
all  offences  against  which  an  indictment  may  be  properly 
found  were  within  its  purview.  In  1841  a  controversy  of 
great  animation  arose  between  Virginia  and  Georgia  on  the 
one  hand,  and  New  York  on  the  other,  in  which  the  position 
of  the  former  Slate  was  reversed,  and  in  which  the  latter  re- 
fused to  recognize  any  offences  as  the  prober  subject  of' requi- 
sition which  were  not  great  public  wrongs,  indictable  in  the 
State  where  the  alleged  fugitive  is  found,  and*  recognized  as 
such  by  the  whole  human  family.  The  conflict  owed  its  origin 
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to  a  demand  by  the  governor  of  Virginia  on  the  governor  of 
New  York  for  the  surrender  of  three  persons  charged  with 
stealing  a  negro ;  a  demand  which  was'  ultimately  refused  by 
the  governor  of  New  York.  We  have  at  present  room  enough 
merely  to  extract  from  the  several  letters  of  Governor  Seward 
a  brief  recapitulation  of  his  reasoning ;  regretting  that  we 
have  not  the  opportunity  of  doing  fuller  justice  at  present  to 
an  argument  of  singular  beauty,  fulness,  and  power. 

"  The  words  employed  in  the  constitution,  'treason,  felony,  or  other  crime,' 
are  indeed  very  comprehensive.  It  has  long  been  conceded  that  citizens  of 
the  State  upon  which  the  requisition  is  made  are  liable  to  be  surrendered  at 
well  as  citizens*  of  the  State  making  the  demand ;  and  it  is  further  regarded 
as  settled  that  the  discretion  of  the  executive  in  making  the  demand  is  un- 
limited, while  the  executive  upon  whom  it  is  made,  has  no  legal  right  to 
refuse  compliance,  if  the  offence  charged  is  an  act  of  *  treason,  felony  or 
other  crime,'  within  the  meaning  of  the  constitution.  Can  any  State  at 
its  pleasure  declare  an  act  to  be  treason,  felony  or  crime,  and  thus 
bring  it  within  the  constitutional  provision  1  I  confess  that  such  does  not 
seem  to  me  to  be  the  proper  construction  of  the  constitution.  After  doe 
consideration,  I  am  of  opinion  that  the  provision  applies  only  to  those  acts 
which,  if  committed  within  the  jurisdiction  of  the  State  in  which  the  person 
accused  is  found,  would  be  treasonable,  felonious  or  criminal,  by  the  laws 
of  that  State. 

*'  I  do  not  question  the  constitutional  right  of  a  State  to'make  such  a  penal 
code  as  it  shall  deem  necessary  or  expedient,  nor  do  I  claim  that  citizens  of 
another  State  shall  be  exempted  from  arrest,  trial  and  punishment  in  the  State 
adopting  such  code,  however  different  its  enactments  may  be  from  those 
existing  in  their  own  State.  The  true  question  is,  whether  the  State  of 
which  they  are  citizens  is  under  a  constitutional  obligation  to  surrender  its 
citizens  to  be  carried  to  the  offended  State,  and  there  tried  for  offences  un- 
known to  the  laws  of  their  own  State.  I  believe  the  right  to  demand  and 
the  reciprocal  obligation  to  surrender  fugitives  from  justice  Detween  sovereign 
and  independent  nations,  as  defined  by  the  law  of  nations,  include  only  those 
cases  in  which  the  acts  constituting  the  offence  charged  are  recognized  as 
crimes  by  the  universal  laws  of  all  civilized  countries.  I  think  it  is  also 
well  understood  that  the  object  of  the  constitutional  provision  in  question 
was  to  recognize  and  establish  this  principle  in  the  mutual  relations  of  the 
States,  as  independent,  equal  and  sovereign  communities. *  As  they  could 
form  no  treaties  between  themselves  it  was  necessarily  engrafted  in  the 
constitution.  I  cannot  doubt  that  this  construction  is  just  Civil  liberty 
would  be  very  imperfectly  secured  in  any  country  whose  government  was 
bound  to  surrender  its  citizens  to  be  tried  and  condemned  in  a  foreign  juris- 
diction for  acts  not  prohibited  by  its  own  laws.  The  principle,  if  adopted, 
would  virtually  extend  the  legislation  of  a  State  beyond  its  own  territory 
and  over  the  citizens  of  another  State,  and  acts  which  the  policy  and  habits 
of  one  State  may  lead  its  legislature  to  punish  as  felony,  must  be  consider- 
ed of  that  heinous  character  in  another  State  for  certain  purposes,  while  for 
all  other  purposes  they  would  be  regarded  as  violations  of  moral  law.  In 
some  of  the  States  of  the  Union,  adultery  is  made  a  felony;  in  another  the 
being  a  father  of  an  illegitimate  child  is  made  a  crime;  and  in  another  mar- 
riage without  license  or  other  formalities  is  made  penal.  To  admit  the 
principle  that  violations  of  these  and  similar  laws,  which  are  in  their  char- 
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acter  mere  municipal  regulations  adapted  to  the  policy  of  a  peculiar  com- 
munity, are  '  felonies'  and  '  crimes*  within  the  meaning  of  the  constitu- 
tion, would  involve  the  most  serious  conseauences  by  imposing  obligations 
which  it  would  be  impossible  to  execute.  It  is  evident  there  must  be  some 
limit  to  the  description  of  "  crimes*'  meant  by  the  constitution ;  and  that 
which  I  have  applied  in  this  instance  seems  to  me  to  give  full  and  fair  scope 
to  the  provision,  and  at  the  same  time  preserve  the  right  of  exclusive  legis- 
lation to  each  State  over  persons  confessedly  within  its  jurisdiction,  while 
it  preserves  that  harmony  which  is  so  essential  to  our  mutual  interest 

44  The  true  question,  then,  it  appears  to  me,  is,  whether  the  general  terms 
used  in  the  clause  requiring  the  delivery  of  a  person  charged  with  treason, 
felony  or  other  crime,  do  or  do  not  include  the  case  of  persons  liable  to  pun- 
ishment under  the  statute  of  Virginia  for  stealing  a  human  being  from 
another,  who  by  the  laws  of  the  State  is  the  owner  of  the  person  stolen ;  and 
this  turns  upon  the  meaning  of  the  word  *  crime.'  I  cannot  admit,  as  is" 
contended  by  the  committee  of  the  House  of  Delegates,  that  the  provision 
in  question  secures  to  one  State  the  most  unlimited  right  to  demand,  and 
imposes  on  another  the  most  unqualified  duty  to  surrender  fugitives  from 
justice.  On  the  contrary,  I  find  in  tile  constitution  itself,  evidence  that  its 
framers  understood  the  import  of  the  words  used,  and  that  those  words  were 
intentionally  qualified.  The  fourth  section  of  the  second  article  provides 
that  all  officers  of  the  United  States  shall  be  removed  from  office  on  im- 
peachment for  and  conviction  of  treason,  bribery,  or  other  high  crimes  and 
misdemeanors.  The  addition  of  the  term  "  misdemeanors"  shows  that  in 
the  opinion  of  the  convention,  offences  of  that  nature  were  not  included  in 
tlie  word  *  crimes.'  *  Crimes'  and  '  misdemeanors'  have  been  distinguish- 
ed by  some  writers  thus :  *  Misdemeanor  is  an  offence  of  a  less  atrocious 
nature  than  a  crime.  Crimes  and  misdemeanors  are  mere  synonymous 
terms,  but  in  common  usage  the  word  crime  is  made  to  denote  offences  of 
a  deeper  and  more  atrocious  dye,  while  small  faults  and  omissions  of  less  con- 
sequence are  comprised  under  the  geutle  name  of  misdemeanors.'  Similar  to 
this  is  the  distinction  in  regard  to  classes  or  grades  of  crimes,  round  in  the 
writers  upon  the  law  of  nations.  The  distinction  made  by  Grotius  is  be- 
tween *  offences  against  the  state,  or  «those  of  a  very  heinous  nature,  or 
which  deeply  affect  the  public  safety,'  and  those  which  are  called  '  lesser 
faults.*  Vattel  divides  offences  into  *  crimes  of  great  atrocity,  or  deeply 
affecting  the  public  safety,'  on  the  one  hand ;  and  ordinary  transgressions, 
which  are  *  only  the  subjects  of  civil  prosecution,  either  with  a  view  to  the 
recovery  of  damages,  or  the  infliction  of  a  slight  civil  punishment,'  on  the 
other.  If  it  were  inquired  what  standard  of  definition  would  most  naturally 
be  consulted  by  the  framers  of  a  compact  or  constitution  between  twenty- 
six  states  which  differed  in  their  codes,  I  think  it  would  be  answered  that 
the  standard  wpuld  be,  not  the  code  of  one  nor  that  of  another  of  the  states, 
but  the  universal  law  of  civilized  men,  or  at  least  the  general  laws  which 
they  all  recognized. 

44  The  proposition  for  which  your  excellency  contends,  the  right  to  demand 
a  fugitive  from  justice,  charged  with  any  crime  known  to  the  laws  of  the 
State  making  the  demand,  would  so  fatally  disturb  the  relations  of  the 
States*  as  to  defeat  the  principal  object  of  the  constitution,  a  more  perfect 
union.  There  are  laws  now  in  force  in  some  of  the  States,  which  would 
appear  to  the  citizens  of  other  States  very  absurd.  Several  months  previous 
to  the  application  of  the  lieutenant-governor  of  Virginia,  which  is  the  subject 
of  this  correspondence,  a  formal  demand  was  made  upon  me  by  the  governor 
of  Pennsylvania,  for  the  delivery  of  a  fugitive  charged  with  the  offence  of 
fornication,  for  which  he  had  been  indicted  under  a  statute  of  that  8tate.  An 
application  has  also  been  made  to  me  by  the  executive  of  New  Hampshire ' 
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to  surrender  a  fugitive  charged  with  adultery.  These  applications  render- 
ed it  my  duty  to  give  the  constitutional  provision  the  most  deliberate  con- 
sideration, and  that  consideration  resulted  in  the  adoption  of  the  principles 
heretofore  maintained  in  this  correspondence.  The  requisition  from  Virginia 
came  so  clearly  within  these  principles,  that  I  could  not  grant  it  without 
departure  from  the  course  thus  adopted.  There  is  a  law  of  our  nature 
which  would  forbid  the  execution  of  any  statute  hostile  to  all  our  habits, 
opinions  and  policy,  and  the  attempt  to  execute  it  would  be  fruitless,  or 
would  result  in  the  dissolution  of  the  Union ;  and  instead  of  enjoying  the 
more  perfect  union  designed  by  our  forefathers,  we  should  be  aliens  and 
enemies  I  6hall  not  complain  that  in  every  view  of  the  case  presented  by 
Virginia,  the  personal  security  of  the  citizen  is  overlooked.  It  is,  as  I  have 
before  contended,  essential  in  the  constitution  of  the  United  States  and  in 
that  of  this  State,  and  indeed  in  the  theory  of  republican  government,  that 
the  personal  security  of  every  citizen  is  guarantied,  except  in  cases  of 
commission  of  treason,  felony  or  other  crime.  While  the  ground  I  assume 
seems  to  you  to  involve  the  principle  that  one  State  may,  upon  the  plea  of 
the  universal  law  of  civilized  countries,  excuse  itself  from  surrendering  for 
offences  deeply  injurious  to  the  publie  welfare,  or  affecting  the  social  con- 
dition of  another  State,  by  reason  of  its  peculiar  domestic  institutions,  it  ap- 
pears to  have  been  altogether  forgotten  that  it  follows,  from  your  posi- 
tion, that  any  State  may  declare  any  act,  however  harmless,  to  be  a  felony, 
and  that  every  other  State  would  thus  be  bound  to  acknowledge  that  act  to 
bo  a  crime,  although  by  the  provisions  of  its  own  constitution  or  laws,  it 
may  have  declared  the  same  act  to  be  a  duty.  The  legislature  of  any 
State  might  declare  it  a  irime  to  omit  to  pay  a  debt,  or  to  neglect  to  go  to 
church,  or  to  look  upon  a  magistrate,  or  to  instruct  a  slave,  or  to  shelter  or 
clothe  a  free  negro. 

"  You  ask,  who  is  to  decide  whether  the  crime  charged  in  a  requisition  is 
against  the  State,  or  of  such  a  heinous  nature  as  to  bring  it  within  my  defi- 
nition ;  and  you  suggest  that  the  doctrines  for  which  1  contend,  would  es- 
tablish a  very  inconvenient  and  totally  impracticable  rule.  I  cannot  admit 
that  the  science  of  jurisprudence  is  as  imperfect  and  vague  as  you  suppose* 
The  principles  of  a  moral  law  were  written  by  the  hand  of  God  in  the 
hearts  of  men.  The  light  of  revelation  brings  tbem  out  in  bolder  relief, 
and  I  apprehend  that  on  the  examination  of  the  common  law,  the  civil  law, 
and  the  statutes  of  all  civilized  and  Christian  countries,  it  will  be  found 
not  only  that  murder,  treason,  arson,  burglary,  forgery,  perjury,  rape,  incest, 
bigamy,  and  the  like,  are  *  crimes,'  but  also  that  they  are  neither  *  lesser 
faults,'  nor  'ordinary  transgressions,1  while  adultery,  petty  stealing,  libels, 
trespasses  upon  lands,  and  the  like,  are  not  regarded  as  'crimes  of  great 
atrocity,  or  deeply  affecting  the  public  safety.  — Governor  Sewarove  let- 
ter to  Governor  Gilmert  Nov.  9, 1640. 

The  great  length  of  the  letters  of  the  executives  of  Virginia 
and  Georgia,  makes  it  impossible  for  us  to  do  anything  more 
than  to.  quote  one  or  two  of  the  points  which  strike  us  as  most 
forcibly  pressed. 

"Thus  the  framers  of  our  federal  constitution  intended  not  only  to  secure 
to  'the  citizens, of  each  State  all  privileges  and  immunities  of  citizens  of 
the  several  States,1  but  to  preserve  unimpaired  the  happy  and  harmonious 
relation  of  all  the  States  by  requiring  the  prompt  surrender  of  every  person 
who  shall  commit  a  criminal  offence  in  one  State  and  nee  to  another  for  pro- 
tection, to  be  removed  for  trial  and  punishment, '  to  the  State  having  jwriidic- 
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turn  of  the  crime.*  Bet  according  to  year  excellency's  construction  of  fhnf 
cleese,  the  terms  *  treason,  felony,  or  other  crime,'  although  comprehensive' 
enough  to  embrace  all  criminal  offences  and  to  reach  all  fugitives  from  jus- 
tice, must  be  so  restricted  and  interpreted  as  to  include  only  such  offences, 
as  l  are  recognized  as  crimes  by  the  universal  laws  of  all  civilized  conn* 
trie*?  Thus  the  citizens  of  Pennsylvania  and  Ohio  may  enter  the  territory 
of  New  York  and  commit  a  thousand  offences  made  criminal  by  your  laws,  to 
the  great  annoyance  and  injury  of  your  people,  but  if  they  happen  to  be  crimes 
peculiarly  affecting  the  inhabitants  of  New  York,  or  of  a  grade  or  character, 
each  not  *  recognized  as  crimes  by  the  universal  laws  of  all  civilized  coun- 
tries,' you  may  in  vain  demand  their  surrender.  Yon  may  punish  your  own 
citizens  for  committing  similar  offences,  bot  those  of  other  States  who  en* 
tered  your  territory  for  the  predetermined  purpose  of  violating  your  laws- 
injuring  the  rights,  and  disturbing  the  repose  of  your  peaceful  and  unoffend- 
ing countrymen,  may  flee  from  your  State  exulting  in  their  crimes,  and  it 
is  neither  your  right  to  demand,  nor  the  duty  of  their  governor  to  surrender 
them  for  trial  and  punishment.  Such  a  construction  of  the  clause  in  ques- 
tion would  utterly  defeat  the  object  of  those  wise  and  sagacious  statesmen 
who  framed  the  federal  compact ;  and  instead  of  promoting  peace  between 
the  States,  would,  in  my  humble  judgment,  cherish  a  constant  state  of  ex- 
citement and  collision  between  them." — Lieutenant  Governor  Hopkins9  let' 
ter  to  Governor  Seward,  October  4, 1839. 

Again : — 

"  You  endeavour  to  show,  that  the  constitution  which  created  the  Union, 
does  no  more  than  recognize  and  establish  the  principles  of  national  law  as 
applicable  to  separate  and  independent  nations ;  in  other  words,  that  the  re- 
lations between  the  States  are  unchanged,  remaining  the  same  under  the 
constitution  that  those  of  the  different  European  states  now  are.  These 
general  principles  of  the  law  of  nations  to  which  you  refer,  only  apply  m 
cases  where  no  treaty  intervenes  to  define  and  guard  the  rights  of  the  con- 
tracting parties  with  stipulated  precision.  Where  a  treaty  exists,  it  super- 
sedes these  general  principles,  which  are  only  imperfectly  established  by 
the  comity  and  acquiescence  of  nations :  It  becomes  the  special  taw  for  the 
case  and  the  parties :  It  confers  rights  and  imposes  obligations  which  did 
not  exist  before.  If  we  recur,  however,  in  our  imaginations,  to  the  antiquity 
which  your  arguments  supposes,  and  resolve  this  question  into  the  elemen- 
tary principle  of  laws  binding  on  nations,  it  cannot  be  doubted  that  a  treaty 
on  this  subject  between  New  York  and  Virginia  in  the  words  of  the  consti- 
tution, would  impose  on  your  State  the  obligation  of  fulfilling  its  stipulations 
by  the  surrender  of  these  fugitives.  If  such  a  treaty  had  been  made  in 
1787,  and  had  declared  that  '  a  person  charged  in  one  State  with  treason, 
felony  or  other  crime,  who  shall  nee  from  justice  and  be  found  in  the  othef 
State,  shall,  on  demand  of  the  executive  authority  of  the  State  from  which 
be  fled,  be  delivered  up  to  be  removed  to  the  State  having  jurisdiction  of 
the  crime,'  could  your  excellency  doubt  that  New  York  would  be  bound  to 
comply  with  her  solemn  compact ;  or  that  her  refusal  would  justify  Virginia 
in  resorting  to  those  violent  remedies,  to  which  alone,  under  the  principles 
you  nrge,  nations  can  appeal  1  Is  this  provision  of  the  constitution  less 
obligatory  upon  New  York,  or  less  beneficial  to  Virginia,  because,  instead 
of  being  a  compact  between  two  States,  it  is  one,  to  the  faithful  observance 
of  which  six  and  twenty  States  have  pledged  themselves?" — Governor  Gil- 
mer's letter  to  Governor  Seward,  April  6,  1840. 

"You  insist  that  the  obligations  of  one  State  to  surrender  fugitives  from 
justice  on  the  demand  of  another,  under  the  second*  section  of  the  fourth  ar- 
ticle of  the  constitution,  though  that  section  *  is  comprehensive  enough  to 
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fied  for  the  management  of  so  delicate  a  trust,  ai  those  in 
which  it  is  now  placed  It  is  all  very  well  when  the  object  of 
a  requisition  is  a  gross  and  common  offender,  without  friend* 
or  sympathisers, — for  in  such  case  the  State  to  which  he  has 
fled  for  refuge  will  be  glad  enough  to  reject  him.  But  when 
the  offence  is  one  the  criminality  of  which  may  be  a  subject 
of  political  dispute  between  two  States,  the  person  committing 
it  finds  too  often  that  by  merely  passing  from  one  to  the  other 
he  may  avoid  all  punishment.  He  may  deliberately  invade  a 
State  for  the  express  purpose  of  violating  its  laws,  and  when 
the  act  is  finished,  may  escape  even  an  arrest  by  crossing  a 
boundary  line.  If  his  surrender  is  demanded,  an  altercation  is 
too  apt  to  result,  in  which  the  parties  regard  themselves  much 
►  more  as  the  champions  of  hostile  sovereignties,  than  as  the 
arbitrators  of  a  question  of  great  federal  concern.  It  is  true 
that  in  several  of  the  States  statutory  provisions  have  been 
enacted,  making  it  the  duty  of  the  governor  to  surrender  in  all 
cases  of  duly  authenticated  requisitions.  Still,  where  such 
provisions  do  not  exist,  it  cannot  be  denied  that  executive  dis- 
cretion has  taken  a  most  liberal  range,  and  that  both  the  fugitive 
himself  and  his  pursuer,  in  all  cases  where  private  interests 
have  been  attacked  and  private  redress  is  sought,  are  subject- 
ed to  the  greatest  uncertainty,  as  to  the  result  of  the  experiment 
which  the  first  of  them  is  making.  In  these  days  of  expanded 
statutory  cheats,  it  is  a  matter  of  no  little  importance  to  both 
parties  to  have  the  practice  settled : — to  the  adventurer,  be- 
cause on  it  depends  the  question,  whether  he  is  to  be  permitted 
safely  to  swindle  property  out  of  one  State  into  another ;  and 
to  the  business  man,  because  by  it  he  is  to  be  informed  whether 
protection  against  fraud  is  to  be  limited  to  the  State  in  which 
he  lives. 

That  there  is  no  process  by  which  executive  discretion, 
when  exercised  upon  a  requisition,  can  be  reviewed,  seems  to  be 
conceded.  In  a  case  before  Judge  Ray,  of  South  Carolina,  de- 
cided in  1814,  it  was  held  that  the  demanding,  apprehending, 
and  conveying  away  fugitives  from  justice  under  these  pro- 
visions of  the  constitution  and  laws,  are  ministerial  acts,  wholly 
intrusted  to  the  management  and  discretion  of  the  executive 
authority ;  that  the  making  the  demand,  the  transmission  of 
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the  documents,  the  mode  of  their  authentication,  their  validity 
and  legal  operation,  are  exclusively  of  executive  cognisance; 
and  that  the  judicial  authority  of  the  State  from  which  they 
are  sent  has  no  control  or  jurisdiction  over  the  subject.  Where, 
therefore,  certain  persons  were  brought  up  before  a  judge  of 
that  State,  by  habeas  corpus,  who  were  under  arrest  by  order 
of  the  executive  of  South  Carolina,  for  the  purpose  of  being 
delivered  to  an  agent  of  the  executive  of  New  York,  who  had 
demanded  them  as  fugitives  from  justice  in  that  State,  bills  of 
indictment  being  found  against  them  in  New  York  for  bigamy, 
their  discharge  was  moved  for  on  various  grounds,  but  the 
judge  decided  that  he  had  no  power  or  authority  to  discharge 
the  prisoners,  or  in  any  way  whatever  to  interfere  with  the 
mandate  of  the  executive ;  and  that  it  must  be  considered  as  a 
case  excepted  out  of  the  State  habeas  corpus  act  by  the  ope- 
ration of  the  constitution  and  laws  of  the  United  States.*  In 
fact  the  habeas  corpus  act  of  Pennsylvania,  as  well  as  those  of 
the  several  States  into  whose  statute  books  it  has  been  copied, 
expressly  exempts  from  its  action  "  persons  guilty  or  charged 
with  treason,  felony,  or  other  high  misdemeanor,  in  any  other 
State,  and  who,  by  the  confederation,  ought  to  be  delivered  up 
to  the  executive  power  of  such  State ;"  a  provision  which  in 
several  late  cases  has  been  singularly  lost  sight  of. 

Conflicting,  however,  as  are  the  executive  precedents  which 
have  been  noticed,  and  supreme  as  is  executive  discretion  on 
the  premises,  there  are  not  wanting  dicta,  which,  though  not 
of  binding  authority,  are  yet,  from  the  high  quarters  from 
which  they  emanate,  entitled  to  gravfe  respect.  Thus  the 
Supreme  Court  of  New  York,  in  a  case  which,  though  arising 
on  a  habeas  corpus  after  a  warrant  issued  by  the  governor  of 
that  State,  led  to  a  review  of  the  whole  procedure,  declared, 
"  It  has  been  objected  that  ho  crime  has  been  committed,  and 
that  the  proceedings  contemplated  by  the  statute  of  Rhode 
Island  are  of  a  civil  nature  merely.  The  first  answer  is  that 
the  statute  of  Rhode  Island  is  not  properly  before  us.  An  of- 
fence of  a  highly  immoral  character  is  stated  hi  the  warrant, 

§ 
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and  is  certified  by  the  governor  of  Rhode  Island  to  have  been 
made  criminal  by  the  laws  of  that  State.  This  is  evidence 
enough,  in  this  stage  of  the  proceedings,  of  the  nature  of  the 
offence. — It  was  also  objected  that  a  crime  of  greater  atrocity 
was  intended  by  the  constitution,  than  is  here  charged.  It 
seems  that  when  proceedings  are  instituted  by  the  comity  of 
nations,  they  apply  only  to  crimes  of  great  atrocity,  or  deep* 
ly  affecting  the  public  safety.  (1  Kent's  Com.  36.)  The  statute 
of  our  State,  to  which  Chancellor  Kent  refers,  has  been  repealed, 
and  I  have  not  found  the  substance  of  it  re-enacted  in  the  re* 
vised  statutes,  but  what  may  have  been  intended  as  a  substitute 
—-that  certain  offences  committed  out  of  a  jurisdiction  may 
be  punished  in  it  (2  R.  S.  698,  §  4.)  With  the  comity  of  na- 
tions we  have  at  present  nothing  to  do,  unless  perhaps  to  infer 
from  it  that  the  framers  of  our  constitution  and  laws  intended 
to  provide  a  more  perfect  remedy ;  one  which  should  reach 
every  offence  criminally  cognizable  by  the  laws  of  any  of  the 
States ;  the  language  is — treason,  felony,  or  other  crime ;  the 
word  crime  is  synonymous  with  misdemeanor,  (4  Black.  Com. 
5,)  and  includes  every  offence  below  felony  prescribed  by  in- 
dictment as  an  offence  against  the  public."*  In  this  case  the 
defendant  was  charged  with  abstracting  funds  from  a  bank  in 
Rhode  Island,  while  president  thereof,  in  a  fraudulent  manner, 
an  offence  made  penal  by  the  laws  of  that  State ;  and  in  ano- 
ther, where  the  prisoner  had  been  surrendered  by  the  gover- 
nor of  Kentucky,  on  a  requisition  from  the  governor  of  Penn- 
sylvania, for  obtaining  goods  on  false  pretences,  the  same 
doctrine  was  pronounced  by  Judge  King,  on  a  habeas  corpus 
at  Philadelphia,  in  1847.f  Such  is  also  the  position  taken  by 
Chancellor  Kent  :%  and  when  the  legislature  of  New  York,  by 
a  resolution  passed  11th  of  April,  1842,  declared  their  opinion 
to  be,  that  stealing  a  slave  in  Virginia  was  a  crime  within  the 
2nd  section  of  the  4th  article  of  the  federal  constitution,  that 
distinguished  jurist  in  very  emphatic  language  gave  in  his  ad- 
hesion to  the  legislative,  irj  preference  to  the  executive  con- 
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struction,  "  This  case,  and  that  of  Holmes,  mentioned  in  a 
preceding  note,  involve  very  grave  considerations.  I  have 
read  and  considered  every  authority,  document,  and  argument, 
on  the  subject  that  were  within  my  command,  and  in  my  bum* 
Me  view  of  the  questions,  I  cannot  but  be  of  opinion  that  the 
claims  of  the  Canadian  authorities  in  the  one  case,  and  of  the 
governor  of  Virginia,  in  the  other  case,  were  equally  weH 
founded,  and  entitled  to  be  recognised  and  enforced."*  If 
the  action  of  the  New  York  legislature  is  to  be  regarded  ai 
dissenting  not  only  from  Governor  Seward's  position  in  the  con- 
troversy with  Virginia,  but  from  the  general  course  of  reason- 
ing by  which  he  supported  it,  then  perhaps  the  three  great 
States  of  New  York,  Pennsylvania  and  Virginia,  may  now  be 
regarded  as  uniting  in  the  opinion — an  opinion  certainly  not 
unsupported  by  juridical  authority, — that  when  a  requisition  de- 
clares an  offence  to  be  a  crime  in  the  State  where  it  is  com- 
mitted,  such  offence  will  be  regarded  as  comprehended  within 
the  term  "  crime"  in  the  federal  constitution. 


STONE  v.  BACON. 

Bail  Court  of  England,  Noo.  25, 1846.f 

PRACTICE. 

An  attorney,  who  has  acted  as  advocate  in  the  Sheriff's  Court,  cannot  be  heard 
at  a  witness  in  the  same  cause. 

* 

Udall  had  obtained  a  rule  nisi  for  a  new  trial  in  this  case, 
which  was  tried  by  the  under-sheriff,  on  this,  among  other 
grounds :  that  the  plaintiff's  attorney  had  given  evidence  as  a  v 
witness,  though  he  acted  as  advocate  in  the  same  cause,  and 
addressed  the  jury  on  the  case  set  up  by  the  defendant 

•  Kent's  Com.  vol.  L  p.  37,  5th  ed.  note. 

f  London  Jurist,  Jan.  38, 1847.  8.  C.  undername  of  Stones  v.  Byron,  1  B.  C.  R. 
US.    SeeLon.  Law  Mag.  May,  1847,290. 
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Pjbtbudout  showed  cause. — There  was  nothing  improper 
in  the  plaintiffs  attorney  being  a  witness,  and  he  was  obliged 
to  act  as  advocate  because  the  Master,  on  taxation,  would  not 
have  allowed  fees  to  counsel,  as  the  case  was  tried  before  the 
under-sheriff;  and,  being  obliged  so  to  act,  it  was  impossible- to 
contend  that  therefore  his  mouth  should  be  shut,  and  he  was 
to  be  precluded  from  proving  facts  which  he  alone  might  be 
cognisant  of,  and  which  rmight  be  decisive  of  the  case.  No 
authority  could  be  cited  for  maintaining  such  a  proposition. 

Udall,  contra. — It  was  a  highly  indecent  practice  for  an 
attorney  to  cross-examine  the  defendant's  witnesses  and  ad- 
dress the  jury,  and  then  to  give  evidence  himself  to  confradict 
those  witnesses,  particularly  in  this  case,  as  the  witnesses  bad 
been  directed  to  leave  the  court,  and  the  under-sheriff  had  dis- 
tinctly stated  that  no  one  who  remained  should  be  beard.  It 
was  impossible  for  the  jury  to  separate  in  their  minds  what 
had  been  given  in  evidence,  and  what  had  been  merely  related 
by  the  same  party  in  the  course  of  his  speech  as  advocate. 
Even  if  such  a  practice  had  sprung  up  in  the  sheriffs'  courts, 
this  court  would  not  tolerate  it,  but  would  immediately  put  it 
down.  Lord  Tenterden  held,  and  his  judgment  was  confir- 
med by  the  full  court,  that  no  prosecutor  should  be  allowed  to 
address  the  jury.  Now,  if  that  rule  existed  in  criminal  cases 
a  fortiori,  would  it  apply  to  civil  ?  Lord  Campbell,  a  high  le- 
gal authority,  in  his  account  of  Sir  Thomas  More's  trial,  ex- 
pressed a  strong  opinion*  though  not  exactly  in  a  legal  work, 
on  the  impropriety  of  the  practice. 

Patteson,  J. — In  deciding  this  case,  I  shall  take  the  general 
ground,  that,  where  an  attorney  acting  as  advocate,  cross-ex- 
amines the  witnesses  and  addresses  the  jury,  it  is  not  fit  he 
should  be  heard  as  a  witness.  In  this  case  he  was  heard,  and 
therefore  I  think  the  rule  for  a  new  trial  must  be  made  absolute. 
Rule  absolute. 


r 
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DUNN  «.  PACKWOOJX 
Bail  Court  of  England,  Jan.  27, 1847.* 

Where  an  attorney  gives  evidence  after  opening  the  case  as  advocate,  a  new  tiki 
will  be  granted 

Semble,  when  the  defendant,  in  answer  to  a  request  to  call  and  settle,  promised 
simply  to  call,  it  is  evidence  for  the  jury,  whether  he  meant  to  call  and  settle. 


Wille8  bad  obtained  a  rule  nisi  in  this  cause  for 
as  in  case  of  a  nonsuit,  or  for  a  new  trial,  on  the  ground  that 
there  was  no  evidence  to  support  the  plaintiff's  case ;  and  that 
his  attorney  had  acted  as  advocate  in  the  cause,  and  had 
then  irregularly  given  evidence  as  a  witness. 

Gray  showed  cause. — As  to  the  latter  ground  of  objection, 
it  had  been  decided  for  the  first  time,  during  the  last  term,  by 
Patteson,  J.,  that  it  was  irregular  for  an  attorney  to  act  as  an 
advocate  and  then  give  evidence ;  but  there  was  a  distinction 
between  the  case  he  decided  and  the  present,  for  here  the-  at- 
torney simply  opened  his  client's  case,  and  then  presented  him- 
self as  a  witness,  and  did  not  comment  on  the  evidence  offer- 
ed by  the  other  party,  as  had  been  done  in  the  case  adjudica- 
ted by  Patteson,  X  As  to  the  former  point,  the  evidence  was 
this :  a  witness  deposed  that  he  asked  the  defendant  to  call  and 
settle,  or  to  send  more  goods,  »and  that  the  defendant  replied 
that  he  "  would  call,9'  but  did  not  mention  for  what  purpose* 
That,  however,  was  evidence  to  go  to  the  jury  as  to  whether 
he  did  not  mean  that  he  would  call  and  settle. 

Willes,  contra  was  not  called  on. 

Erle,  J. — On  the  last  ground,  I  do  not  think  the  objection 
sufficient,  but  I  must  make  the  rule  absolute  for  a  new  trial  on 
the  first  ground.  I  think  it  a  very  objectionable  proceeding  on 
the  part  of  an  attorney  to  give  evidence  when  acting  as  ad- 
vocate in  the  cause. — Rule  absolute  far  a  new  trial 

•  London  Jurist,  April  3, 1847.    8.  C.  1  B.  C.  R.  312. 
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O'BRIEN  v.  THE  QUEEN. 

Court  of  Queen9 s  Bench  of  Ireland,  in  Banc,  Jan.  29,  1847. 

i 

Where  en  indictment  for  murder  contained  three  counts,  each  charging  the  death 
til  a  different  manner,  held,  that  a  general  verdict  of  guilty  on  the  indictment  was 
good  on  error,  and  that  it  was  not  necessary  to  take  a  verdict  on  each  particular 

In  this  case  the  prisoner  was  convicted  of  murder  on  an  in- 
dictment in  which  the  killing  was  charged  in  the  first  count 
to  be  by  drowning,  in  the  second,  by  a  fracture  on  the  scull, 
and  in  the  third,  by  kicking  and  beating.  On  a  general  ver- 
dict and  judgment  before  the  court  below,  a  writ  of  error  was 
taken,  on  the  ground  that  the  judgment  of  the  House  of  Lords 
in  O'Connell's  case,  required  a  separate  verdict  to  be  taken  on 
each  count,  where  the  offence  in  such  counts  was  variously 
stated. 

i 

The  Chief  Justice'  delivered  the  opinion  ?f  the  whole  Court 
After  fully  investigating  all  the  authorities  referred  to  on 
both  sides  of  the  case, — (The  Queen  v.  O'Connell ;  The  Queen 
t>.  Downing  and  Powis;  Greenacre's  case,  and  others,)  we 
feel  that  there  is  no  real  objection,  and  that,  in  fact,  if  it  were 
to  be  decided  in  the  prisoner's  favour,  that  it  would  be  im- 
possible ever  to  bring  home  guilt  to  any  culprit  In  my  opinion 
the  point  merely  amounts  to  this — that  the  prisoner  admitted 
that  he  committed  murder  in  one  of  three  ways,  but  would  not 
allow  it  to  be  said  that  he  had  been  guilty  of  the  crime  in  any 
but  that  one  way.  The  point,  therefore,  is  a  ridiculous 
point,  and  can  not  be  acted  en.  It  was  argued  that  the  de- 
cision of  the  Lords  in  the  Queen  v.  O'Conhell,  and  other  cases 
cited  by  Mr.  Coppinger,  the  prisoner's  counsel,  went  to  the  ex- 
tent that  judgment  should  be  reversed,  if  a  prisoner  was 
sentenced  to  punishment  upon  an  indictment  part  of  which 
was  proved,  and  part  of  which  had  failed ;  and  that  as  the 
prisoner  in  that  case  could  not  be  guilty  of  murder  in  three 
ways,  he  should  have  been  acquitted  upon  two  counts.  Now, 
the  Court  is  of  opinion,  that  the  case  in  question  is  not  at  all 
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applicable,  as  it  was  merely  a  misdemeanor  case,  in  which 
the  punishment  was  discretionary,  and  might  be  affected  by  a 
general  verdict;  whereas  in  a  case  of  murder  the  judgment  is 
not  discretionary,  and  can  only  bp  the  same  whether  a  prisoner 
is  convicted  on  one  or  twenty  counts.  For  these  reasons 
we  are  of  opinion  that  the  judgment  below  should  be  affirmed* 


THE  GUARDIANS  OF  THE  POOR  v.  WILLIAM  P.  SMITH. 
Philadelphia  Quarter  Sessions,  March  Term,  1847. 

Where  an  act  of  Assembly  directed  "  that  the  father  and  grandfather,  and  the 
.  mother  and  grandmother/'  &c  "  of  every  poor,  old,  blind,  lame,  and  impotent  per- 
.  aon,  or  other  poor  person,"  dec.  "  not  able  to  work,  being  of  sufficient  ability,  shall 
at  their  own  charges  relieve  and  maintain  every  such  poor  person,  a*  the  Court  of 
Quarter  Sessions  of  the  county  where  such  poor  person  shall  reside,  shall  order  and 
direct,"  Ac.  Held,  that  a  grandfather,  whose  means  were  sufficient  for  the  par- 
pose,  was  chargeable  with  the  support  of  the  infant  children  of  a  son,  such  infant 
children  being  destitute  of  support,  and  unable  to  work,  it  appearing  that  the  father 
of  such  children  was  out  of  the  jurisdiction  of  the  court,  though  there  was  no 
evidence  showing  that  he  was  himself  unable  to  work,  or  to  support  his  children, 
and  though  it  appeared  that  he  had  married  improvidently,  and  without  his  father's 
consent 

The  facts  of,  the  case  fully  appear  in  the  opinion  of  the 
Court,  which  was  given  by 

Parsons,  J. — The  guardians  of  the  poor  have  presented  a 
petition  setting  forth  that  Adelaide  S.  Smitfi,  aged  20  months, 
and  Edward  N.  Smith,  aged  8  months,  are  a  charge  upon 
said  guardians ;  that  their  father,  Charles  W.  Smith,  has  de- 
serted them,  and  that  fheir  mother  is  unable  to  provide  for 
their  support ;  that  their  paternal  grandfather,  the  said  defend- 
dant,  is  of  sufficient  ability  te  relieve  and  maintain  them  ;  and 
praying  that  he  shall  be  ordered  to  relieve  and  maintain  said 
children. 

It  is  admitted  by  the  respondent,  that  Charles  W.  Smith  is 
his  son,  and  that  these  are  the  children  of  the  said  Charles,  nor 
is  it  denied  that  they  are  a  charge  upon  the  guardians  of  the 
poor ;  but  it  is  averred  by  the  respondent  in  his  answer,  that 
said  Charles  is  able  to  work;  and  it  is  also  averred,  that  he  has 
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enlisted  in  the  army  of  the  United  'States,  and  is  now  with  it 
in  Mexico ;  and  the  respondent  also  denies  that  he  is  of  suffici- 
ent ability  to  relieve  and  maintain  said  children.  But  he  fur- 
ther states  in  his  answer,  that  he  is  entirely  out  of  employment, 
and  has  been  foj  the  last  three  years ;  and  that  his  annual  in* 
come  is  eight  hundred  dollars  per  year,  that  he  has  a  wife  and 
three  other  children  dependent  on  him  for  their  support 

Under  the  facts  presented,  two  questions  arise  for  our  con- 
sideration :  first,  whether  the  grandfather  can  be  charged  with 
the  support  of  these  infant  children ;  and  secondly,  whether,  if 
in  point  of  law,  he  can  be  made  liable  for  their  maintenance, 
he  is  of  sufficient  ability  to  contribute  to  their  support 

A  proper  decision  of  the  first  question  depends  mainly  upon 
the  construction  of  the  28th  section  of  the  act  of  13th  June  1836, 
relating  to  the  poor,  and  the  act  of  1803,  which  applies  to  the 
city  of  Philadelphia.  This  section  provides  that,  "  the  father 
and  grandfather,  and  the  mother  and  grandmother,  and  the 
children  and  grandchildren,  of  every  poor  person  not  able  to 
work,  at  their  own  charge,  shall,  being  of  sufficient  ability,  re- 
lieve and  maintain  such  poor  person  at  such  rate,  as  the  court 
of  Quarter  Sessions  of  the  county  where  such  poor  person  re- 
sides, shall  order  and  direct"  This  is  the  general  law  which 
prevails  throughout  the  State.  The  act  which  has  more  im- 
mediate reference  to  the  case  now  before  us,  is  that  of  the  29th 
of  March  1803,  entitled  "An  act  for  the  consolidation  and 
amendment  of  the  laws  as  far  as  they  respect  the  poor  of  the 
ciry  of  Philadelphia,"  &c.  The  29th  section  of  this  law  pro- 
vides, that,  "  The  father  and  grandfather,  and  the  mother  and 
grandmother,  and  the  children  and  grandchildren,  of  every  poor, 
old,  blind,  lame  and  impotent  person,  or  other  poor  person,  with- 
in the  said  city,  district  and  township,  not  able  to  work,  being  of 
sufficient  ability,  shall  at  their  own  charges,  relieve  and  maintain 
every  such  poor  person,  as  the  court  of  Quarter  Sessions  of  the 
county  where  such  poor  persons  reside,  shall  order  and  direct,  on 
pain  of  forfeiting  seven  dollars  for  every  month  they  shall  fail 
therein."  These  sections  are  substantially  the  same,  but  the 
latter  has  a  more  immediate  reference  to  the  city  and  districts, 
and  imposes  a  different  penalty  from  the  act  of  1830. 
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'  If  the  father  of  these  infants  was  dead,  or  if  he  himself  was 
a  pauper,  or  unable  by  his  labour  to  support  them,  there  could 
be  but  little  question  about  the  liability  of  this  respondent  for 
their  support,  if  he  is  of  sufficient  ability  to  afford  them  relief. 
But  it  is  contended,  inasmuch  as  the  father  is  alive,  and  for 
aught  that  appears  before  the  Court,  is  able  to  labour,  the  first 
duty  for  their  maintenance  devolves  upon  him,   before  the 
grandfather  can  be  made  liable*    Hence  it  becomes  important 
to  inquire,  whether  such  is  the  true  construction  of  the  act 
To  whom  does  the  expression  "  not  able  to  voork"  apply  1  to 
the  pauper,  or  the  father  of  the  grandchild  that  becomes  a 
pauper?    I  apprehend  that  the  true  meaning  of  the  law  is  this, 
that  it  applies  to  the  person  chargeable  upon  the  public  authori- 
ties, and  has  no  relation  to  intermediate  connections.    The 
reading  of  the  statute,  in  my  opinion,  is  this :  If  a  child  is  a 
pauper  and  not  able  to  work,  and  becomes  a  charge  upon  the 
guardians  of  the  poor,  the  parent  must  support  him.    If  a 
grandchild  is  a  pauper,  and  unable  to  work,  and  becomes  a 
charge  upon  the  public,  the  grandparent  must  support  such 
relative ;  for  the  act  makes  no  mention  as  to  the  person  who 
shall  first  be  resorted  to.    Yet  natural  justice  would  seem  to  re- 
quire, that  the  father  should  first  be  resorted  to,  if  within  the 
reach  of  the  process  of  the  court.    But  I  can  find  .nothing  in 
the  law  that  requires  the  guardians  of  the  poor  to  leave  a  re- 
sponsible person,  and  go  to  foreign  parts  to  look  for  another 
party,  when  they  have  one  near  them  that  is  equally  responsible 
with  such  other.    It  seems  to  me  that  either  father,  or  grand- 
father, are  liable  for  the  support  of  a  pauper,  when  of  sufficient 
ability,  instead  of  the  poor  person  being  supported  at  the.  pub- 
lic expense.    This  case  may  be  likened  to  that  of  principal  and 
surety.    The  principal  has  gone  to  a  foreign  country — a  bond 
becomes  due  in  his  absence.    Now  although  as  between  the 
obligors  no  one  can  doubt  but  the  principal  ought  to  pay  the 
debt,  yet  it  is  perfectly  just  that  the  obligee  should  resort  to 
the  surety.    So  with  the  guardians  of  the  poor,  when  they 
find  that  the  law  has  made  both  the  father  and  grandfather 
liable  for  the  support  of  these  children,  they  may  resort  to  him 
that  they  find  within  the  reach  of  legal  process,  and  leave 
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the  grandfather  to  his  remedy  against  the  natural  father  of  the 
children  for  all  that  he  may  pay  for  their  support  It  seems 
to  me,  that  the  desertion  of  the  father  of  these  children,  can- 
not enter  into  the  consideration  of  the  question  now  before  us 
under  the  law ;  it  being  admitted  that  the  mother  is  unable  to 
maintain  them.  The  merits  of  the  controversy  seem  to  be  these  : 
Shall  these  children  be  permitted  to  live  at  the  public  expense, 
when  the  grandfather  has  the  means  for  their  maintenance  1 

It  is  alleged  that  the  son  of  the  defendant  was  a  wild  and 
thoughtless  young  man ;  that  he  married  against  his  father's 
wishes  and  consent,  before  he  had  the  means  of  supporting  a 
family,;  and  now,  that  a  child  by  his  waywardness  should  sub- 
ject a  parent,  as  he  advances  in  life,  to  bear  a  charge  cast 
upon  him  against  his  better  judgment,  is  extremely  unjust  It 
may  be  an  occurrence  which  causes  unpleasant  sensations  in 
the  mind  of  a  father ;  but  it  is  one  of  those  misfortunes  in  life 
to  which  every  parent  is  exposed,  and  the  law  deems  it  wiser 
that  they  should  be  borne  by  individuals  than  the  public.  For 
the  question  is  this,  who  shall  support  these  infants?  The 
grandfather  or  the  guardians  of  the  poor,  (the  former  being  of 
ample  ability.)  In  our  opinion  the  law  has  cast  it  upon  him, 
nor  can  the  hardship  of  the  case  enter  into  our  consideration. 
It  becomes  a  simple  question  of  legal  obligation,  and  this  must 
be  fulfilled  by  those  on  whom  the  law  enjoins  it  The  sympa- 
thies of  the  heart  ought  never  to  divert  the  mind  of  a  judge 
from  a  true  exposition  of  the  law  as  it  is  written.  Our  business 
is  to  expound,  not  to  make  the  law. 

Although  the  point  now  before  us  may  be  new  in  this  State, 
for  there  seems  to  be  no  reported  case  on  the  subject  under 
consideration,  yet  the  question  seems  to  have  been  considered 
by  the  courts  of  England  on  a  construction  of  the  statute  43  of 
Eliz.  c.  2,  sect  7,  of  which  our  act  of  1803  is  a  literal  transcript 
Hence  it  was  ruled  in  the  case  of  Rex  t>.  Joyce,  16  Viner,  428, 
though  the  father  be  living,  if  he  be  unable,  the  grandfather 
being  of  ability  may  be  compelled  to  keep  the  grandchild,  and 
also  to  pay  so  much  money  as  the  justices  shall  think  reason- 
able for  the  time  past 

In  the  case  of  the  king  «.  Cornish,  2  Barn.  &  AdoL  408, 
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which  was  on  a  rule  to  quash  the  order  of  maintenance,  on  the 
ground  that  it  was  not  stated  therein,  that  the  father  was  either 
dead,  or  unable  to  maintain  the  children ;  Lord  Tenterden  re- 
marks: "The  question  is,  whether  the  magistrates,  to  justify 
the  making  a  charge  ;upon  the  grandfather,  were  bound  td 
state  on  the  face  of  their  order  that  the  father  was  dead  or  un- 
able to  support  his  children  ?  There  is  nothing  in  the  act  of 
parliament  to  show  that  the  obligation  of  the  grandfather  is 
absolute,  only  in  the  event  of  the  father  being  unable :  and  that 
being  so,  I  think  the  justices  who  made  this  order,  were  not 
bound  to  assign  on  the  face  of  it  any  reason  why  they  mad* 
it  on  the  grandfather." 

From  these  authorities  it  is  manifest,  that  the  grandparent  is 
liable  in  all  cases,  if  the  children  are  chargeable  upon  the  pub- 
lic, and  are  unable  to  work.  Such  seems  to  be  the  provision 
of  the  act,  and  no  obligation  seems  to  rest  upon  the  guardians 
of  the  poor  to  show  that  the  father  is  unable  to  provide  for 
their  support.  In  a  case  like  the  present,  the  inquiry  seems  to 
be,  are  the  grandchildren  paupers  ?  Are  they  able  to  work  ? 
And  is  the  grandparent  of  sufficient  ability  to  relieve  the  pub- 
lic from  the  burden  cast  upon  it  ?  Entertaining  this  view  of 
the  law,  we  will  next  examine  and  see  whether  the  respondent 
is  of  sufficient  ability  to  provide  for  the  support  of  these  chil- 
dren. 

When  the  respondent  appeared  in  court  to  answer    this 

f  complaint,  we  suggested  to  his  counsel  that  he  should  state  in 

his  answer  under  oath,  not  only  what  was  his  own  estimated 
value  of  his  property,  but  also  disclose  fully  to  the  Court  what 
it  was,  in  order  that  we  might  determine  as  to  his  ability  to 
provide  for  the  support  of  these  infants,  in  case  the  Court  should 
be  of  the  opinion  he  was  liable,  if  of  Sufficient  ability;  but  this 
he  has  declined  to  do,  and  has  simply  stated  in  his  answer  not 
under  oath,  that  his  yearly  income  does  not  exceed  eight  hun- 
dred dollars.  As  a  reply  to  this  assertion,  the  counsel  for  the 
guardians,  by  testimony,  have  shown  that  the  income  of  the 
grandfather  must  be  much  more  than  this ;  and  making  the 
most  moderate  allowance  in  his  favour  fjjpm  the  evidence,  it  is 
not  probably  less  than  twelve  or  fifteen  hundred  dollars.  In: 
vol.  vi. — 56 


498  .    DB  VEAUX  V.  DB  VBAUX,  BT  AL. 

tbfe  absence  of  a  full  and  fair  disclosure  of  his  means  and  abili- 
ty, when  requested,  and  from  the  fact,  that  he  is  a  gentleman 
living  without  pursuing  any  business,  upon  the  annual  in* 
come  of  his  estate ;  and  from  the  evidence  now  before  us  as 
to  what  that  income  is,  we  have  no  doubt  of  his  ability  to  sup- 
port these  infant  children,  and  are  compelled  to  make  an  order 
to  that  effect.  There  was  considerable  discussion  as  to  what 
rule  should  be  adopted  where  one  had  barely  an  income 
sufficient  for  his  own  comfortable  support  and  that  of  the  resi- 
due of  his  family ;  but  on  this  point  we  do  not  desire  to  express 
an  opinion,  because  there  has  been  nothing  disclosed  by  the 
respondent,  that  requires  this  question  to  be  considered. 


VIDEAU  M.  DE  VEAUX  «.  STEPHEN  G.  DE  VEAUX,  by 
In  the  Court  of  Equity 9  Charleston,  S.  C.  June  Term,  1846. 

(1.)  Where  a  testator  devised  as  follows :  "  I  give  and  bequeath  to  my  beloved 
•on,  the  use  and  produce  of  the  labour  of  all  my  negroes,  until  my  grandchildren, 
the  heirs  of  his  body,  arrive  at  age  or  marry :  then  they  are  to  have  their  portion 
given  them :"  held,  that  the  children  of  B.,  by  a  second  marriage,  born  after  the 
death  of  the  testatrix,  took  equally  with  those  born  before :  that  the  words,  *'  heirs 
of  his  body/'  were  to  be  taken  intechnically,  and  that  distribution  was  to  be  made 
on  the  majority  of  the  eldest  son :  that  only  such  children  as  were  in  esse  at  the  tuna 
of  such  distribution  were  entitled  to  share. 

(2.)  A  bequest  to  grandchildren  generally,  comprehends  both  those  born  be- 
fore and  after  the  death  of  the  testator. 

(3.)  But  where  distribution  is  to  take  effect  at  some  particular  period,  only  such 
grandchildren  as  are  in  esse  at  that  period  are  entitled  to  share. 

(4.)  Possession  (not  statutory)  and  improvement  of  real  estate,  though  with  the 
acquiescence  of  a  father,  are  not  alone  sufficient  evidence  of  a  gift  from  father  Ut 
son. 

Johnston,  Ch. — Leaving  the  pleadings  in  this  case  to  speak 
for  themselves,  I  shall  proceed  immediately  to  the  questions 
presented  for  decision,  making  such  a  statement  of  facts  as  is 
necessary  to  the  understanding  of  each. 

The  first  question  arisesunder  the  will  of  Mrs.  Esther  Marion, 
the  widow  of  the  Honourable  Robert  Marion. 

It  appears  that  this,  testatrix  had  no  issue  by  Mr.  Marion, 
but  that  by  a  prior  marriage,  she  had  issue  one  son,  Stephen 
6.  De  Veaux,  one  of  the  defendants  in  this  cause. 
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Her  will  was  executed  the  2nd  February,  1821,  at  which  time 
her  said  son  had  three  children,  to  wit :  Robert  Marion  De 
Veaux,  Esther  Gabriella  De  Veaux,  and  Francis  Peyre  De 
Veaux,  of  whom  Robert  was  born  in  November,  1812,  and 
Franots  in  October,  1820;  Robert  was  consequently  between 
6  and  9  years,  and  Francis  about  4  months  old,  at  the  date  of 
their  grandmother's  wilL  Esther's  birth  was  between  those  of 
her  two  brothers. 

Under  these  circumstances  the  testatrix  executed  her  will, 
containing,  among  others,  the  following  provisions :  "  I  give 
and  bequeath  to  my  beloved  son,  Stephen  Gabriel  De  Veaux, 
the  use  and  produce  of  the  labour  of  all  my  negroes,  until  my 
grandchildren,  the  heirs  of  his  body,  arrive  at  age  or  marry ; 
then  they  are  to  have  their  portion  given  them.  Should  any 
of  my  grandchildren  die,  before  they  arrive  of  age,  or  marry, 
then  their  part  is  to  be  divided  between  the  survivors. 

"  My  stock,  of  every  kind,  bonds,  I  leave  my  beloved  son,  S. 
G.  De  Veaux,  forever.  Also,  all  my  furniture.  Also,  my  lot 
and  house  in  Pineville,  during  his  life,  and  after  his  death,  to 
my  grandson,  Robert  Marion  De  Veaux. 

"  I  also  give  to  Robert  Marion  De  Veaux  my  pair  of  silver 
pitchers. 

"Also  to  my  dear  granddaughter,  Esther  Gabriella  De  Veaux, 
my  silver  sugar  dish,  silver  bowl  and  silver  milk  pot. 

"And  to  my  beloved  grandson,  Francis  Peyre  De  Veaux,  I 
>  leave  my  pair  of  large  silver  tea  pots. 

"  And  the  rest  of  my  silver  and  glass-ware,  and  china,  I  de- 
sire to  be  divided,  equally,  between  all  my  dear  grandchildren. 
Also,  all  my  best  quilts  and  counterpanes  to  be  divided  between 
them. 

"  My  Bible  I  leave  to  my  granddaughter,  E.  G.  De  Veaux. 

u  I  do  give  to  my  grandson,  Robert  Marion  De  Veaux,  my 
carpenter,  John,  when  he  arrives  of  age." 

Francis,  the  youngest  of  the  three  grandchildren  in  esse  at 
the  execution  of  the  will,  died  in  the  August  ensuing  its  date, 
at  the  age  of  about  10  months,  of  course  intestate  and  with* 
out  issue. 

The  testatrix  died  in  November  of  the  same  year. 
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Stephen  G.  De  Veaux,  the  son  of  the  testatrix,  lost  his  wife, 
the  mother  of  the  three  grandchildren  above  named,  about  two 
years  after  testatrix's  death ;  and  married  a  second  wife*  who 
is  now  alive,  and  by  whom  he  has  eight  children,  viz ;  Elizabeth, 
Salina,  Stephen,  Ann,  Georgianna,  Isabel,  Kate  and  Amariptha. 

Robert  Marion  De  Veaux,  the  eldest  of  the  first  set  of  grand- 
children came  of  age  in  November,  1833,  and  married  the 
plaintiff,  Videau  M.  De  Veaux. 

At  the  time  of  his  marriage  and  majority  the  five  first  na- 
med of  the  second  set  of  grandchildren  were  born  and  in  esse: 
the  remaining  three  have  been  born  since. 

In  the  January  following  Robert's  majority  and  marriage, 
his  father,  who  was  the  executor  of  his  grandmother,  in  pur- 
suance of  legal  advice,  allotted  and  delivered  to  him  one 
seventh  of  the  slaves  generally  bequeathed,  retaining  the  other 
six-sevenths  for  his  sister  Esther,  and  for  the  five  grandchil* 
dren  of  the  second  marriage  then  born. 

Subsequently  Esther  intermarried  with  John  Huger,  who, 
with  her,  was  made  a  defendant  in  this  cause,  but  has  since 
deceased. 

Also  subsequently,  to  wit :  in  May,  1843,  Robert  died  intes- 
tate, leaving  his  wife  and  four  infant  children,  who  are  the 
plaintiffs  in  the  cause. 

The  bill  is  against  Stephen  G.  De  Veaux,  who  is  the  admin* 
istrator  of  his  son,  Robert,  as  well  as  executor  of  his  mother, 
Mrs.  Marion — his  eight  children  by  the  second  marriage,  and 
his  daughter  Esther,  and  her  husband,  being  made  co-defend- 
ants with  him— and  one  of  the  objects  of  the  suit  is  to  obtain 
a  partition  of  the  slaves,  based  on  a  construction  of  the  will, 
that  the  grandchildren  in  esse  at  the  execution  of  the  will  was 
exclusively  intended  by  the  testatrix,  as  the  objects  of  her 
testamentary  bounty. 

In  the  argument  of  the  cause,  three  several  constructions 
have  been  contended  for,  suited  to  the  respective  interests  of 
the  litigating  parties. 

The  first  is  that  on  behalf  of  the  plaintiffs,  which  I  have  just 
noticed.  The  interests  of  Mrs.  Huger,  one  of  the  defendants, 
demand  the  same  construction ;  but  she  does  not  insist  on  it ; 
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being  willing Xo  submit. to  any  construction  of  which  the  will 
is  fairly  susceptible,  and  to  abide  by  the  one-seventh  of  the 
slaves  which  were  allotted  and  delivered  to  her  husband  after 
her  marriage. 

The  second  construction  contended  for,  is,  that  all  the  grand* 
children  in  esse  at  the  majority  of  the  eldest  grandchild,  or  at 
the  marriage  of  any  of  the  grandchildren,  are  entitled  to  the 
distribution,  in  exclusion  of  subsequent  born  grandchildren. 
This  is  the  ground  taken  by  the  five  oldest  of  the  second  set 
of  grand  children. 

The  third  construction  insisted  on,  is,  that  the  benefits  of  the 
will  were  intended  for,  and  should  be  extended  to,  all  the  grand- 
children ;  and  this  is  the  ground  for  which  the  three  yotingest 
of  the  grandchildren  contend* 

A  great  many  cases  have  bben  quoted  in  the  argument  of 
these  points ;  but  though  I  have  consulted  many  of  them,  I  do 
not  deem  it  necessary  to'  refer*  to  them  specially  in  my  judg- 
ment, because  the  general  principles  which  must  govern  the 
construction  are  well  settled  and  free  from  obscurity. 

The  first  duty  is  to  ascertain  how  many  of  the  claimants 
before  the  Court  come  within  the  description  given  in  the  will; 
and  the  second  is,  to  discover  whether  air  who  do  come  with- 
in the  description  can  be  allowed,  by  the  rules  of  law,  to  par- 
take of  the  bounty  intended.  These  are  very  distinct  inquiries, 
though  often  confounded.  The  persons  described  in  the  clause 
of  the  will  from  which  this  suit  arises,  are  "  my  grandchildren, 
the  heirs  of  his  (my  son's)  body." 

It  is  a  familiar  rule  in  the  construction  of  legal  instruments, 
alike  dictated  by  authority  and  common  sense,  that  common 
words  in  the  instrument  are  to  be  extended  to  all  the  objects, 
which  in  their  usual  acceptation,  they  describe  or  denote,  and 
that  technical  terms  are  to  be  allowed  their  technical  meaning 
and  effect:  unless  in  either  case  the  context  indicates  that  such 
a  construction  would  frustrate  the  real  intention  of  the  draughts* 
man. 

The  word  "  grandchildren,"  employed  in  thid  will,  is  de- 
scriptive of  a  definite  relation  between  an  ancestor  and  a  cer- 
tain class  of  his  descendant*,  and  is  equally  applicable  to  all 
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die  descendants  who  bear  that  relation.  The  first  set  of  grand* 
children  in  this  case,  would  not,  therefore,  be  exclusively  in* 
tended  by  it,  unless,  from  other  parts  of  the  will,  it  appears 
that  the  testatrix  designed  to  apply  it  to  them  alone.  But  I  do 
not  find,  in  any  part  of  this  will,  sufficient  evidences  of  such  in- 
tention. In  those  clauses  where  the  testatrix  giving  specific* 
property  to  them,  individually,  she  must  necessarily  name  them 
individually,  as  existing  persons :  but  this  does  not  infer  that 
where  the  bequests  are  general,  and  where  she  omits  a  person- 
al application  of  her  bounty,  a  personal  application  was  never* 
theless  intended — but  rather  the  contrary.  If  the  testatrix  had 
intended  to  limit  the  property  now  in  question  to  those  three 
grandchildren,  it  would  have  been  natural  for  her  to  have 
named  them ;  instead  of  which  she  adopts  another  method,  and 
employs  a  general  term,  applicable  to  others  as  well  as  to  them. 
The  epithet,  "  dear  grandchild  or  grandchildren/9  elsewhere 
applied  to  these  three  collectively  or  individually,  has  been  re* 
lied  on  as  evidence  of  a  state  of  affection  growing  out  of  an 
actually  existing  relation; — from  which  it  has  been  argued 
that  then  existing  grandchildren  were  intended  not  only  in 
those  clauses,  but  in  the  clause  now  under  consideration  and 
throughout  the  whole  will.  This  foundation  seems  to  me  too 
slight  for  so  sweeping  an  inference.  The  source  of  our  affec- 
tion to  grandchildren  is  our  affection  to  our  children,  their 
parents;  we  love  them;  and  we  love  their  children  for  their 
sakes.  It  may  be  that  this  secondary  affection  is  stronger 
when  the  objects  of  it  are  actually  present ;  that  it  thrills  more 
for  those  whom  we  have  seen,  than  for  those  whom  we  have 
not  seen ;  but  it  would  be  unwarrantable  to  conclude  from  this 
that  unborn  progeny  take  no  hold  whatever  upon  the  heart  of  the 
ancestor,  as  to  presume  in  this  case  that  the  testatrix  intended 
to  disinherit  them,  in  the  face  of  terms  employed  by  her,  am- 
ply sufficient  to  include  and  provide  for  them.  Upon  the  epi- 
thets of  endearment  applied  by  the  testatrix  to  the  three  child- 
ren in  existence,  it  may  not  be  too  minute  to  remark,  that  when 
speaking  of  them  individually,  she  does  not  apply  these  epithets 
to  Robert  in  any  instance,  while  in  almost  every  instance  she 
does  apply  diem  to  the  other  two;  a  difference  which  may  pos- 
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mkfy  have  proceeded  from  the  very  tender  age  of  the  two  lat- 
ter as  compared  with  his;  the  helplessness  of  mere  infancy 
calling  forth  those  expressions  of  fondness,  in  their  case,  which 
every  body  must  have  remarked  as  the  workings  of  nature, 
and  especially  woman's  nature.  But  these  by  no  means  infer 
a  difference  of  real  affection  in  reference  to  the  three. 

It  may  safely  be  put  to  the  common  sense  and  common  feel* 
ings  of  mankind,  whether  if,  by  another  turn  of  events,  the  mo* 
ther  of  these  three  children  had  brought  other  children  into 
existence  after  the  date  of  the  will,  and  before  the  death  of  the 
testatrix;  whether,  in  that  case,  a  claim  by  the  three,  in  exclu* 
ak>n  of  those  after  born,  would  not  have  been  repelled  by  the 
testatrix  herself,  as  utterly  repugnant  to  her  intentions. 

The  terms  (I  say  nothing  of  the  technical  terms  for  the  pre* 
sent,)  of  the  will  are  sufficient  to  take  in  all  grandchildren ; 
and  we  are  to  presume  that  the  testatrix,  in  employing  them, 
intended  that  they  should  operate  according  to  their  meanings. 

But  how  many  of  the  grandchildren  are  allowed,  by  the 
rules  of  distribution,  to  avail  themselves  of  the  bounty  T 

The  direction  of  the  testatrix  is,  that  the  usufruct  of  her  son 
should  expire  when  her  grandchildren  should  come  of  age  or 
marry;  "then,"  says  she,  "they  are  to  have  their  portions 
given  them."  With  various  fluctuations  in  the  progress  of  ad- 
judication not  necessary  to  be  noticed  here,  the  authorities 
have  settled  down  in  the  result,  that  where  the  bounty  is  given 
to  classes  by  description,  and  not  by  designation,  all  the  bene- 
ficiaries described  in  the  instrument,  in  esse  at  the  time  fixed 
for  distribution,  shall  be  entitled  to  distribute  them  in  exclusion 
of  those  who  come  into  being  afterwards,  though  answering  to 
the  description  as  well  as  themselves. 

According  to  this  rule,  the  five  grandchildren  of  the  second 
marriage,  together  with  the  two  surviving  children  of  the  first, 
(Francis's  share  having  lapsed,  and  being  by  the  terms  of  the 
will  distributable  among  the  others,  if  it  had  not  lapsed,)  were 
exclusively  entitled  to  distribution  at  the  majority  or  marriage 
of  Robert  The  three  younger  children  of  the  second  set  not 
being  then  in  esse  could  not  be  taken. 

This  rule  of  distribution  i*  one  of  convenience,  and  not  of 
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convenience  merely,  but  necessary.  The  reasons  of  it,  in  some 
respects,  are  stated  by  Sir  Samuel  Romilly,  in  the  argumentof 
Godfrey  v.  Davis,  (6  Ves.  45)  when  he  says,  "  If  the  distribu- 
tion was  not  confined  to  some  particular  period,  it  cannot  be 
ascertained  who  are  to  take,  until  after  the  deaths  of  parents 
of  all  the  persons  to  take,  which  leads  to  this  inconvenience — 
that  none  of  the  persons  for  whom  the  fund  is  intended  may 
receive  any  benefit  from  it." 

•  In  the  same  case  (id.  49,)  the  Master  of  the  Rolls  sustains 
the  rule  by  further  reasons.  "  It  is  clearly  established,"  says 
he,  by  De  Bisme  «.  Mello,*  and  many  other  cases,  that,  where 
the  testator  gives  any  legacy,  or  benefit  to  any  person,  not  as 
persona  designate,  but  under  a  qualification  and  description  at 
any  particular  time,  the  person  answering  the  description  at 
that  time,  is  the  person  to  claim ;  and  if  there  are  any  persons 
then  answering  the  description,  they  are  not  to  wait  to  see  whe* 
tker  any  other  persons  shall  come  in  esse ;  but  it  is  to  be  divided 
among  those  capable  of  taking,  when,  by  the  tenor  of  the  will, 
he  intended  the  property  to  vest  in  possession" 

Where,  as  in  this  case,  a  period  is  assigned  for  vesting  the 
property  in  possession, — when  that  period  arrives,  the  persons 
then  in  esse  and  answering  the  description  are  entitled  to  an 
execution  of  the  will,  and  to  be  put  in  possession  of  the  prop- 
erty ;  and  it  can  be  no  reason  for  delaying  the  execution  that, 
by  possibility,  other  persons  may  come  into  existence  of  like 
description.  The  will  ought  to  be  then  executed  according  to 
the  rights  then  existing ;  and  if  other  persons  suiting  the  de- 
scription shall  afterwards  come  in  esse  and  claim  participation, 
their  claim  cannot  be  allowed,  not  because  they  are  not  in- 
tended by  the  instrument,  but  because  by  the  provisions  of  the 
instrument  there  is  no  property  left  for,  them. 
.  The  general  intention  of  the  will  in  this  case  is,  that  the  three 
youngest  grandchildren  shall  receive  the  bounty  given  as  well 
as  any  other  of  the  grandchildren  ;  and  it  is  not  the  intention 
of  any  part  of  the  instrument  to  exclude  them,  except  so  far  as 
such  an  intention  arises  from  the  provision  fixing  the  time  for 
distribution.    But  that  must,  from  the  necessity  of  the  case, 

•  1  Bro.  C  C.  687. 
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and  according  to  well-established  authority,  deprive  them  of 
the  actual  enjoyment 

The  youngest  grandchildren,  however,  insist  upon  the  tech- 
nical words  in  the  will,  to  show  that  the  rights  of  the  legatees 
are  not  to  be  determined  daring  the  life  of  Stephen  G.  De 
Veaux,  their  father ;  and,  of  course,  that  not  only  they  but  all 
other  children  who  may  yet  proceed  from  his  loins  and  survive 
him  are  entitled.  The  persons  described  are  not  only  "  grand- 
children," but  "  heirs  of  his  (Stephen's)  body."  Nemo  kaeres 
t$t  viventis ;  and  therefore,  none  of  his  children  can  exhibit  the 
character  of  "  heir"  until  his  death. 

The  question  is  whether  the  words  "  heirs  of  his  body"  were 
used  by  the  testatrix  in  a  technical  sense.  And  they  are  so  to 
be  construed  unless  the  context  of  this  will  shows  a  different  in- 
tention. I  think  the  context  does  show  a  different  intention. 
The  preceding  usufruct  of  Stephen  is  not  given  for  Hfe,  but 
until  bis  children  marry  or  come  of  age.  They  are  then  to  be 
put  in  possession,  whether  he  be  dead  or  alive.  In  the  con* 
struction  of  the  will,  either  this  express  designation  of  a  time 
for  distribution  must  be  set  aside,  or  the  words  "  heirs  of  the 
body"  must  be  supposed  to  have  been  used  in  an  intechnical 
sense. '  I  cannot  doubt  that  they  were  so  used ;  and  it  is 
reasonable  to  conclude,  from  the  context  to  which  I  have  re- 
ferred, that  they  were  employed  in  their  popular  sense  of 
"  issue  of  his  body ;"  and  used  in  that  sense, — by  the  way,  they 
serve  to  confirm  the  interpretation  put  on  this  will  in  a  former 
part  of  this  judgment— that  the  testatrix  had  not  exclusive 
reference  to  the  three  grandchildren  in  esse  at  the  execution  of 
the  will.  My  meaning  will  be  better  understood  if  we  suppose 
the  testatrix  to  have  paused  at  the  word  "  grandchildren,"  as 
if  fearful  that  she  might  be  apprehended  to  mean  the  three 
then  in  existence,  and  by  way  of  removing  that  doubt  that  she 
thereupon  added  "  the  heirs" — that  is,  the  issue  "  of  bis  body ;" 
as  if  she  had  said,  "  I  do  not  mean  the  three  only ;"  I  mean  all 
my  grandchildren  who  shall  issue  from  his  body." 

My  decree  upon  this  part  of  the  case  is,  that,  so  far  as  the 
executor  allotted  to  Robert  Marion  De  Veaux  and  Mrs.  Huger, 
each  one-seventh  part  of  the  slaves,  the  partition  conformed  to 

vol.  vi. — 57 
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the  will  and  should  not  be  disturbed.  The  five  first  born  of 
the  second  family  of  grandchildren  are  entitled  to  a  similar  at 
lotment,  to  each  of  them. 

The  plaintiffs  had,  however,  good  ground  for  coming  into 
court  upon  this  part  of  the  case,  to  relieve  themselves  of  the 
claim  that  might  at  some  future  time  have  been  made  upon 
them  by  the  three  youngest  of  the  second  family ;  and,  there- 
fore, the  court  will,  at  a  future  term,  entertain  an  application 
as  to  the  costs,  with  a  disposition  to  throw  them  upon  any 
common  fund,  or  the  like. 

Only  two  other  points  in  this  case  were  presented  for  ad- 
judication. 

One  of  them  relates  to  the  plantation  Belle  Isle,  which  I  be- 
lieve was  the  seat  of  General  Marion,  and  came,  by  his  gift, 
to  the  possession  of  Mr.  Robert  Marion. 

Mr.  Marion,  by  his  will  dated  in  1810,  divided  this  plantation 
into  two  parts,  one  of  which  he  devised  to  his  wife  for  life, 
with  remainder  to  her  son  Stephen  G.  De  Veaux,  the  other  he 
devised  directly  to  Stephen. 

From  shortly  after  the  death  of  Mrs.  Marion  in  1821, 
Stephen  resided  on  and  planted  the  Belle  Isle  plantation ;  but 
upon  the  marriage  of  his  son  Robert,  he  gave  up  his  residence 
to  him,  and  removed  to  another  plantation  at  a  considerable 
distance.  Robert  was  allowed  to  cultivate  the  whole  planta- 
tion, and  did  cultivate  it  with  hands  in  his  possession;  but 
whether  for  his  own  exclusive  benefit,  or  on  the  joint  account 
of  himself  and  his  father,  depends  on  the  testimony  in  the 
case,  which  is  somewhat  obscure  and  a  little  contradictory. 
He,  also,  made  some  alterations  in  the  premises,  but  these 
were  of  such  a  character  as  to  leave  it  doubtful  whether  they 
were  made  with  a  view  to  the  convenience  of  a  temporary 
occupation  or  in  contemplation  of  permanent  ownership.  My 
own  inference  from  the  circumstances  given  in  evidence  is, 
that  the  possession  was  only  permissive,  and  that  the  culture 
was  for  a  part  of  the  time  for  the  joint  benefit  of  the  father  and 
the  son,  and  for  another  portion  for  the  benefit  of  the  son 
only. 

At  the  death  of  Robert  he  had  not  held  the  possession  for  a 
sufficient  length  of  time  to  give  him  a  statutory  title. 
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The  question  is  presented  whether  there  is  not  sufficient 
evidence  of  a  gift  of  this  land  to  entitle  Robert  to  it 

I  cannot  hesitate  about  such  a  case.  It  is  decided,  in  all  its 
parts,  by  Caldwell  &  Williams,  (1  Bailey's  Equity,  175.) 
There  is  not  sufficient  possession  to  confer  title  without 
writing ;  there  is  no  deed ;  and,  if  we  could  proceed  upon 
parol,  the  evidence  is  too  doubtful,  to  say  the  least  of  it,  to 
warrant  a  decree. 

The  other  point  relates  to  a  stock  of  slaves,  alleged  to  have 
been  given  by  Stephen  to  his  son  Robert,  and  employed  by 
him  in  planting  Belle  Isle,  but  omitted  in  the  inventory  which 
the  former  made  of  the  estate  of  the  latter  as  his  adminis- 
trator. 

There  is  much  testimony  on  this  point,  which,  as  in  the 
case  of  the  land,  J  do  not  deem  it  necessary  to  detail,  because 
it  is  all  in  writing,  and  may  be  considered  in  case  of  an  ap- 
peal. v 

The  amount  of  it  is,  that  the  stock  of  negroes  was  employed 
en  Belle  Isle  during  the  time  of  Robert's  occupancy,  and,  with 
some  slight  alterations,  was  in  his  possession  at  his  death. 
They  were  with  his  own  negroes  while  the  planting  was  on 
ther  joint  account  of  his  father  and  himself.  To  strangers 
they  appeared  to  be  used  as  his  own.  One  or  two  of  them 
were  employed  about  his  house  and  about  his  person.  From 
these  evidences,  Mr.  Singleton,  his  father-in-law,  judged  them 
to  be  his  property-;  and  Mr.  Singleton,  his  brother-in-law,  de- 
tails many  circumstances  from  which  he  drew  the  same  con- 
clusion. On  the  other  hand,  Mr.  Du  Bose,  a  neighbour,  and 
who  frequently  acted  as  agent  of  the  parties  in  the  concerns 
of  the  plantation,  was  constantly  of  the  opinion  that  the  posses- 
sion was  permissive.  These  opinions  on  the  one  side  or  the 
other,  are  hardly  testimony.  We  have  the  possession,  which 
is  a  fact,  but  the  character  of  it  is  equivocal.  There  is  no 
evidence  that  at  any  time  Robert  claimed  the  negroes  as  bis 
own;  though  he  often  used  them  in  such  a  manner  that  a 
stranger  or  a  creditor  would  have  considered  them  his ;  and 
undoubtedly  a  creditor  would  have  had  a  right  to  subject 
them  as  his  property.    But  there -is  no  evidence  of  a  formal 
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gift;  and  no  evidence  of  a  claim  set  up  by  Robert  in  opposition 
to  his  father*  There  is  no  evidence  that  in  the  use  of  the 
slaves,  Robert  at  any  time  pretended  to  exclude  the  control  of 
his  father ;  a  fact  very  material  where  there  is  evidence  that 
the  father  interfered  with  and  participated  in  the  management 
of  the  plantation. 

Left  in  perplexity  by  this  evidence,  it  is  very  satisfactory 
that  there  is  other  evidence  of  facts  and  declarations  to  turn 
the  scale.  Among  the  slaves  was  one  by  the  name  of  Tony ; 
and  it  is  in  proof  that  after  the  circumstances  which  I  have 
detailed,  had  produced  in  the  mind  of  Mr.  Singleton  the  belief 
that  all  the  negroes  had  been  given,  Robert  bought  this  negro 
from  his  father,  and  Tony  is  accordingly  included  in  the  in- 
ventory of  the  administrator,  and  is  not  in  contest  here. 

This  is  not  all  the  evidence  on  that  side ;  Mr.  Peyre,  the 
maternal  uncle  of  Robert,  testifies  that  towards  the  close  of 
his  life,  when  he  was  about  to  purchase  some  slaves  from 
Palmer,  Robert  told  him  he  had  but  18  negroes  to  his  name ; 
a  fact  which,  in  the  state  of  his  property,  he  could  not  have 
admitted  if  this  stock  of  negroes  had  been  given  to  him. 

It  has  been  contended  that  the  fact  of  possession  alone  must 
be  taken  as  conclusive,  in  law,  of  a  gift.  But  whether  a  gift 
was  made  or  not,  is,  as  between  the  parties  to  it,  a  question  of 
fact  and  not  of  law ;  and  all  the  facts  from  which  a  gift  is  to 
be  inferred  are  only  evidence. 

There  is  something  entirely  too  high  toned  in  the  earlier 
decisions  on  this  subject.  The  law  undoubtedly  is  as  laid  down 
by  Johnson,  J.  in  McKane  v.  Bomar,  (1  Bail.  Rep.  115)  where 
he  says,  that "  the  question,  whether  the  plaintiffs  testatrix  had 
or  had  not,  given  the  negro  in  dispute  to  defendant's  wife, 
was  one  purely  of  fact,  of  which  the  jury  were  the  legitimate 
judges.  The  Court  does,  it  is  true,  in  extreme  cases,  exer- 
cise the  power  of  setting  aside  a  verdict ;  but  it  is  only  in  those 
cases  where  the  verdict  is  so  palpably  against  evidence  as  to 
leave  no  doubt  that  it  is  erroneous." 

I  think  that  the  weight  of  the  evidence  is  against  a  gift  in 
this  case ;  and  I  do  not  conceive  it  to  be  the  duty  of  the  Court 
to  lean  against  it  It  must  be  remembered  that  this  is  not  a 
case  of  creditors,  but  one  between  the  donor  on  the  one  side, 
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and  volunteers  of  the  donee,  (who  stand  as  the  donee  himself,) 
on  the  other.  It  is  a  case  in  which  there  is  danger  of  laying 
a  precedent  by  which  the  kindness  and  indulgence  of  parents 
may  be  turned  as  weapons  against  them,  to  divest  them  of 
rights  which  they  had  no  intention  to  relinquish ;  than  which 
nothing  could  be  better  calculated  to  deter  them  from  granting 
their  children  that  assistance  and  succour  which  they  often  so 
much  need,  especially  in  the  outset  of  life. 

It  is  ordered  that  so  much  of  the  bill  as  relates  to  the  sup- 
posed gift  of  the  land  and  slaves  be  dismissed. 

Having  disposed  of  all  the  points  presented  for  adjudication 
in  this  case,  all  other  points  are  reserved  for  hearing,  if  the 
parties  desire  it 

The  decree  was  affirmed  on  May  1, 1847,  by  the  Court  of 
Appeals,  for  the  reasons  given  by  Chancellor  Johnston. 

Messrs.  Memmmger  and  Jervey,  for  complainants.* 
Messrs.  Pettigru  and  Leseone,  for  respondent. 
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Lnrs  4iro  CoRRBspoirocifci  of  Joseph  Reed,  Military  Secretary  of  Wash- 
ington,  at  Cambridge ;  Adjutant  General  of  the  Continental  Army ;  Mem- 
ber of  the  Congress  of  the  United  States;  and  President  of  the  Executive 
Council  of  the  State  of  Pennsylvania.  By  his  Grandson,  William  B. 
Reed.  2  vols.    Philadelphia,  Lindsay  &  Blakiston,  1847. 

This  work  will  rank  among  the  most  historical  of  biographies  in  point  of 
character,  and  among  the  most  finished  and  vigorous  in  point  of  style.  Its 
subject,  from  his  first  manhood  down  to  his  early  death  at  the  age  of  43,  was 
the  most  Pennsylvania  of  the  great  leaders  of  the  Revolution.  Without 
equalling  Franklin  in  ripeness  of  wisdom,  or  Morris  in  fertility  of  expe- 
dients, he  surpassed  them  both,  not  only  in  military  but  in  political  efficien- 
cy. During  the  war  he  was  the  master  mind  in  Pennsylvania  politics;  and 
if  finally  he  did  not  assume  that  controlling  influence  in  the  national  coun- 
cils which  he  had  exercised  in  \na  own  state,  it  was  because  his  premature 
death  followed  close  on  that  peace  which  no  man,  in  the  civil  branch  of  the 
administration,  had  been  more  effective  in  procuring.  His  life  ended,  it  is 
true,  in  the  strife  and  clamour  of  a  most  vexed  and  agitated  era,  with  none 
of  that  wealth  which  would  have  followed  uninterrupted  professional  exer- 
tion, and  with  little  of  that  repose  which  should  have  succeeded  labours  so 
great  and  valuable ;  but  he  had  the  honour— an  honour  which  wealth  or 
ease  could  not  equal— of  carrying  with  him  to  the  grave  the  warm  and  in- 
timate friendship  both  of  Washington  and  of  Greene.  Of  President  Reed's 
career  as  a  lawyer  but  little  is  given ;  but  in  that  little  there  are  a  few  pas- 
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sages,  both  in  the  text  and  in  the  correspondence,  which  even  in  a  detached 
aha  pe  are  full  of  interest.  Thus,  in  a  letter  from  Arthur  Lee  to  Reed,  dated 
at  London,  Feb.  18, 1773,  we  have  a  graphic  sketch  by  that  young  diploma- 
tist, of  the  English  courts  of  the  day. 

"  The  late  decision  in  the  King's  Bench,  (in  the  case  of  Stewart  t>.  Somerset, 
LottVe  R.,)  respecting  negroes,  though  it  went  upon  the  narrow  ground  of  denying 
any  right  of  seizing  any  man  within  the  realm  by  force,  and  carrying  him  out,  yet 
is  generally  felt  as  putting  a  negative  on  the  existence  of  slavery  in  this  country* 
Yet  such  is  the  influence  of  a  few  African  merchants,  that  our  Assembly  cannot 
obtain  the  King's  consent  to  prohibit  so  pernicious  and  inhuman  a  trade  in  Virginia. 
This  is  one  instance  in  which  we  feel  the  galling  yoke  of  dependence.  I  dare  say 
the  ladies  hardly  think  of  poor  old  England  any  longer.  It  *is  more  natural  to 
worship  the  rising  than  the  setting  sun,  and  certainly  America  is  the  former. 

"  There  is  not  any  thing  lately  published  in  our  way,  but  we  shall  hear  from 
Master  Burrows  soon.  The  old  chief  still  maintains  his  ground  in  Westminster 
Hall.  The  Chancellor  is  the  ridicule  of  the  profession,  and  the  new  Chief  Baron 
is  little  better.  We  shall  soon  have  twelve  such  Judges  as  England  never  saw  be- 
fore."   Vol.  i.  p.  48. 

The  feeling  produced  in  Philadelphia  by  Wedderburne's  attack  on  Frank* 
lin,  is  thus  described  by  the  editor : 

"  The  first  news  after  the  return  of  the  tea  ships,  was  that  of  the  examination  of 
Dr.  Franklin  before  the  Privy  Council,  on  the  publication  of  Hutchinson's  letters, 
and  the  fierce  attack  made  on  him  by  the  solicitor-general,  Mr.  Wedderburne.  The 
excitement,  particularly  in  Philadelphia,  produced  by  this  intelligence,  showed  the 
irritability  of  all  classes  at  a  time  when  apparent  tranquillity  was  preserved.  The 
character  of  the  agent  stood  high  with  a  majority  of  his  constituents,  and  it  was 
only  necessary  to  make  him  the  immediate  object  of  ministerial  insult  to  secure  him 
universal  regard.  Even  those  who  in  the  previous  party  contests  in  Pennsylvania 
had  been  opposed  to  Dr*  Franklin,  now  joined  in  his  praises  and  eulogized  the 
course  he  had  pursued.  The  newspapers  of  Philadelphia  were  filled  with  invec- 
tives against  the.  solicitor-general  and  his  fellow-councillors,  who,  to  use  the  words 
of  a  letter  written  from  London  at  the  time,  "  seemed  to  have  come  as  if  to  a  bull- 
baiting,  and  who,  instead  of  checking  the  orator's  extravagance  and  censuring  the 
indecency  of  his  attack,  by  their  chuckling  and  laughing  and  loud  applause  seemed 
highly  to  enjoy  it"  A  comparison  with  Zanga,  whose  language  Mt.  Wedder- 
burne had  applied  to  Dr.  Franklin,  was  thought  too  favourable,  and  Iago's  villany 
was  selected,  by  the  periodical  writers  of  the  day,  as  the  only  counterpart  to  the 
atrocity  of  the  assault  on  a  man  whose  age  should  have  rendered  him  venerable 
every  where.  The  expression  of  resentment  was  not  confined  to  the  newspapers. 
On  Tuesday,  the  3d  May,  (1774,)  the  effigies  of  Mr.  Wedderburne  and  Governor 
Hutchinson  were  carried  through  the  streets  of  Philadelphia,  followed  by  a  large 
concourse  of  people,  and  after  night  were  taken  to  the  coffee-house,  and  there  with 
the  usual  ceremonies  burned,  amidst  the  acclamations  of  the  multitude."  Vol. 
i.  p.  59. 

The  history  of  the  prosecutions  against  Carlisle  and  Roberts,  is  thus  ex* 
plained : 

"  Whilst  at  camp,  Mr.  Reed  was  very  unexpectedly  called  to  the  performance  of 
a  professional  duty,  which  involved  him  necessarily  in  much  of  the  bitter  animosity 
which  has  been  described  as  existing  in  Philadelphia.  The  executive  authority 
of  Pennsylvania  had  deemed  it  their  duty  to  bring  to  justice  a  number  of  individuals 
who  had  been  most  notorious  and  active  in  their  disaffection  and  adherence  to  the 
enemy.  They  were,  in  several  instances,  men  of  character  and  relatively  high 
.  station  in  life.  On  the  17th  of  August,  the  Assembly  seconding  cordially  the 
action  of  the  Vice  President  and  Council,  resolved  to  retain  and  employ  counsel  to 
assist  the  Attorney  General  in  the  prosecution  of  public  offenders. 

"  On  the  21st  of  August,  the  Vice  President  informed  Mr.  Reed  that  he  had 
been  selected  for  this  duty,  in  a  letter  addressed  to  him  at -Head-Quarters. 
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c< '  The  Council^seid  the  letter,  'are  unanimously  of  opinion  with  the  Attorney 
General,  that  you  can  render  the  State  more  essential  service  in  the  important  trials 
now  coming  on,  than  any  other  person  within  their  knowledge ;  and  therefore  they 
now  apply  to  you  for  your  assistance,  which  they  have  no  doobt  that  your  princi- 
ples and  inclination  will  conspire  to  induce  you  to  give.  They  propose  to  allow 
yon  £2000  for  the  coming  year  for  this  service.' " 

M  The  duty  thus  delegated,  though  unsought  and  unexpected,  was  faithfully  dis- 
charged. Among  the  persons  implicated  in  these  charges,  were  two  whose  trial 
and  fete  excited  much  interest,  and  natural  though  most  misdirected  sympathy. 
These  were  Abraham  Carlisle  and  John  Roberts,  who  were  tried  in  October,  1778, 
and  on  conviction,  were  executed.  Much  obloquy  has  been  cast  on  those  who, 
either  professionally  or  in  the  discharge  of  other  official  duty,  are  supposed  to  have 
contributed  to  this  result  But  looking  back  through  nearly  seventy  years,  with 
due  allowance  for  errors  of  judgment  and  conduct  in  times  of  high  excitement,  it  is 
impossible  to  question  that  these  men  were  properly  brought  to  justice,  fairly  tried, 
and  justly  condemned.  It  is  not  unimportant  to  bestow  a  word  or  two  on  this  sub- 
ject, these  being,  with  one  exception,  the  only  instances  in  the  history  of  revolution- 
ary Pennsylvania,  wheje  the  scaffold* was  resorted  to  by  the  civil  authorities,  and 
the  extreme  process  of  the  law  applied :  instances  too,  in  relation  to  which,  as  has 
been  said,  much  misdirected  sympathy — a  remnant  of  which  perhaps  endures  to 
this  day — was  awakened."    Vol.  ii.  pp.  29,  30. 

"The  course  of  justice  in  the  Treason  Trials  of  1778,  was,  so  fas  as  we  have 
now  materials  of  judgment,  dignified  end  merciful.  The  cases  of  Carlisle  and 
Roberts  did  not  stand  alone.  Though  the  only  persons  punished,  they  were  not 
the  only  ones  brought  to  trial.  At  the  fell  Sessions  of  the  8upreme  Court,  in 
Philadelphia  County  alone,  there  appear  to  have  been  forty-five  bills  for  treason 
sent  to  the  Grand  Jury.  Of  these,  12  were  ignored.  All  the  others*  twenty-three 
in  number,  were  tried,  and,  in  every  instance,  except  those  of  Abraham  Carlisle 
and  John  Roberts,  the  parties  were  acquitted. 

"The  proof  against  these  individuals  was  conclusive.  That  against  Carlisle  has 
been  preserved  in  the  notes  of  the  Chief  Justice  (M'Kean,)  before  whom  the  cause 
was  tried.  It  established,  beyond  all  question,  that,  under  a  commission  from  8ir 
William  Howe,  he  kept  one  of  the  gates  of  the  town,  and  as  one  clothed  with  full 
authority,  gave  passes  to  such  as  were  allowed  to  go  beyond  the  lines.  His  whole 
conduct  and  deportment  was  offensive  in  the  extreme,  and  far  beyond  the  line 
where  technical  treason  begins.  In  the  case  of  Roberts,  it  was  shown  that  he  took 
an  active  part  for  the  Royal  cause,  supplying  provisions,  enlisting  men,  and  thus 
rendering  himself  liable  to  the  application  of  the  laws  which  had  been  enacted  to 
prevent  just  such  offenders.  On  the  examination  of  Mr.  Galloway  before  a  Com- 
mittee of  the  House  of  Commons,  in  1779,  he  gave  testimony  in  relation  to  these 
two  men,  which  can  leave  no  doubt  of  the  actual  relation  at  least  of  one  of  them  to 
the  British  army.    It  is  as  follows  :— 

"  *  Question  by  Lord  Howe,  Did  you  not  advise  every  one  of  your  friends, 
who  you  thought  could  remain  in  safety  with  the  rebels,  to  stay  at  Philadelphia, 
and  were  not  the  persons  who  followed  youT  advice  afterwards  put  to  death  1 

44 '  Answer,  There  was  not  a  person  who  had  taken  an  active  part  but  I  ad- 
vised to  come  away  with  the  British  army.  As  to  Roberts  and  Carlisle,  the  per- 
sons alluded  to,  the  first  never  consulted  me.  Carlisle  I  positively  advised  to  leave 
the  city,  because  I  knew  he  would  not  be  safe.9 

u  The  condemnation  of  these  men,  though  justified  by  every  principle  of  law  and 
public  justice,  produced  great  excitement  in  Philadelphia.  Every  effort  was  made 
to  save  them.  Memorials  without  stint  were  addressed  to  the  Executive  Council. 
Citizens  of  all  ranks  seemed  to  be  moved  to  sympathy  with  them  now  that  they 
were  about  to  suffer  the  extreme  penalty  of  the  law.  Both  jurors  ana  judges 
seemed  so  fer  to  incline  to  mercy  as  to  desire  a  delay  of  the  execution  till  the  meet- 
ing of  the  Assembly.  Mr.  Reed,  not  then  in  Council,  or  in  any  way  connected 
with  the  Government,  wrote  to  the  same  effect  to  the  Vice  President  It  was, 
however,  all  in  vain.  Satisfied  that  they  had  had  a  fair  trial,  and  full  chance  of 
exculpation,  and  that,  in  the  existing  state  of  feeling  towards  the  American  cause, 
an  example  was  necessary,  the  Vice  President,  George  Bryan,  and  the  Council  re- 
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fused  to  interfere,  and  voder  (heir  warrant,  on  the  4th  Noveatber,  1778,  bout 
prieoneni  were  executed  on  the  common*  near  Philadelphia. 

The  last  paragraph  which  we  have  room  to  cite,  shows  how  fleeting  is 
the  lame  of  the  lawyer.  Here,  in  the  city  of  his  labours,  not  more  than 
sixty  years  after  his  death,  the  records  of  the  courts  are  the  only  legends 
we  possess  of  the  professional  history  of  one  of  the  most  accomplished  and 
successful  lawyers  of  the  day. 

"  In  connexion  with  this,  the  last  incident  of  Mr.  Reed's  professional  life,  I  must 
express  regret  at  my  inability  more  fully  to  illustrate  his  career  and  character  as  a 
lawyer.  The  dockets  of  the  courts  and  his  private  papers  show  that  he  was  in  a 
large  practice ;  and  there  are  many  incidental  allusions  in  his  correspondence  to 
duties  on  the  circuit  and  to  heavy  and  engrossing  professional  responsibilities.  He 
was  a  thoroughly  educated  lawyer ;  and  the  inference  from  such  fragments  of  his 
correspondence  on  such  subjects  as  I  have  examined  is,  that  he  had  all  that  readi- 
ness and  facility  in  practice  which  thorough  elementary  study  in  the  profession  alone 
can  give.  There  is  no  other  memorial  of  his  professional  distinction  before  the 
public,  or  of  his  manner  and  powers  ss  an  advocate,  than  that  which  is  contained 
in  Mr.  Rawle's  slight,  but  most  agreeable  reminiscences  of  the  Philadelphia  bar  in 
the  olden  times.    He  thus  describes  Mr.  Reed : 

u '  The  powers  of  Reed  were  of  a  higher  order.  His  mind  wss  perspicuous,  his 
perceptions  quick,  his  penetration  great,  his  industry  unremitted.  Before  the  Revo- 
lution he  had  a  considerable  share  of  the  current  practice.  His  manner  of  speak- 
ing wss  not,  I  think,  pleasing ;  his  reasoning,  however,  wss  well-conducted,  and 
seldom  failed  to  bear  upon  the  proper  points  of  controversy.  When  he  had  the 
conclusion  of  a  cause  he  wss  formidable ;  and  I  have  heard  an  old  practitioner  say 
that  there  was  no  one  at  the  bar  whom  he  so  little  liked  to  be  behind  him  ss  Joseph 
Reed.'" 


The  JiAW  of  Baron  and  Feme,  of  Parent  and  Child,  Guardian  and 
Ward,  Master  and  Servant,  and  of  the  Powers  of  Courts  of  Chan- 
cery ;  with  an  Essay  on  the  terms  Heir,  rteirs,  and  Heirs  of  the  Body. 
By  Tapping  Reeve.  Second  edition,  with  notes  and  references  to  Eng- 
lish and  American  Cases.  By  Lucius  E.  Chittenden.  Burlington, 
Chauncey  Goodrich,  1846. 

Though  the  title-page  of  this  book  shows  an  odd  lamping  of  subjects,  each 
one  of  the  three  divisions  which  it  includes  is  treated  with  succinctness  and 
learning.  It  is  true  that  it  is  somewhat  novel  in  law  book  making,  to  thrust 
an  essay  on  Chancery  powers  into  a  parenthesis  between  two  common  law 
treatises  like  those  which  Judge  Reeve  has  here  constructed,  but  the  intrin- 
sic excellency  of  each  of  the  component  parts,  will  make  up  for  the  want  of 
unity  of  the  whole.  The  notes,  which  are  confined  to  the  treatise  on  do- 
mestic relations — which  occupies  three-fourtlis  of  the  work — are  full  and 
complete ;  and  a  good  deal  of  labour  will  be  spared*,  and  a  good  many  defi- 
ciencies made  up,  by  the  accuracy  and  thoroughness  with  which  they  bring 
the  cases  down  to  the  present  day.  Judge  Reeve,  who,  though  somewhat 
old-fashioned  and  quaint  in  his  style,  was  a  thorough-bred  lawyer,  made 
the  book  a  standard  one  to  the  student ;  the  present  editor  has  made  it  an 
essential  one  to  the  practitioner. 


THE 
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I*  Re  OGLE'S  ESTATE,  TWADDELL'S  APPEAL  FROM  ORPHAN'S 

COURT  OF  PHILADELPHIA  COUNTY. 

Supreme  Court  of  Pennsylvania,  March,  1847. 

(1.)  Credit  allowed  for  an  investment  by  a  guardian  in  the  loan  oft  corporation 
owning  coal  lands  and  a  canal,  and  chartered  to  cany  on  the  business  of  mining, 
shipping,  and  carrying  coal ;  the  company  being  considered  at  the  time  to  be  safe, 
and  the  practice  of  investing  in  its  loans  common,  though  in  three  years  and  ten 
months  thereafter  they  were  obliged  to  suspend  payment  of  interest  by  reason  of 
inundations  which  destroyed  their  canal. 

(2.)  A  trustee  is  only  responsible  for  supine  negligence. 

The  appellant,  as  guardian  of  a  minor,  fifed  his  account  in 
the  court  below,  from  which  it  appeared  that  in  1838  he  had 
received  from  the  estate  of  the  father  of  the  appellee  about 
94000,  and  in  1889,  from  that  of  a  deceased  brother,  about 
$1000;  he  claimed  a  credit  for  a  purchase  December  31,  1838, 
of  Lehigh  6  per  cent  loan  of  1848,  at  8101J,  amounting  to 
$3200 ;  and  commissions  were  charged  on  the  whole  estate  at 
5  per  cent.  On  reference  to  an  auditor,  appellant  stated  under 
oath  that  he  was  solicited  to  accept  the  office  by  the  family, 
the  guardian,  an  elder  brother,  being  in  difficulties ;  that  he 
consented  with  reluctance,  and  made  the  investment  under  the 
belief  it  was  the  best  in  the  market ;  that  he  would  have  pre- 
ferred it  to  the  State  stock  or  a  mortgage  if  he  had  had  money 
of  his  own  to  invest  The  interest  was  regularly  paid  till 
21st  October,  1841.  That  at  the  time  of  the  investment  the 
ward  was  advised  of  it,  and  made  no  objection  until  after  he 
attained  his '  majority.  The  transfer  clerk  of  the  company 
stated  there  were  upwards  of  one  hundred  accounts  in  the 
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books  of  trustees,  executors,  and  guardians  holding  the  loan ; 
that  it  was  thought  safe  and  desirable^  as  the  interest  was  paid 
punctually  every  quarter,  and  it  was  believed  by  the  officers 
that  it  would  eventually  prove  good.  At  the  time  of  this  ex- 
amination it  was  selling  at  938. 

It  was  admitted  that  appellant  held  no  stock  in  his  own 
name,  this  certificate  having  been  taken  in  trust  for  the  ward. 
The  estate  of  Charles  Ogle,  a  brother  of  the  ward,  who  died  in 
1838,  amounted  to  about  $3200 ;  of  this  82000  was  invested  in 
this  loan.  It  was  purchased  by  him  in  1837.  In  a  letter, 
written  shortly  before  his  death,  he  expressed  a  desire  that 
funds  to  meet  his  wants  might  be  obtained  from  his  late 
guardian,  as  he  "  would  be  extremely  sorry  to  sell  the  Lehigh 
Loan  Stock." 

The  auditor,  to  whom  the  accounts  were  referred,  refused  to 
allow  the  guardian  credit  for  this  investment,  and  the  court 
below  sustained  the  auditor,  not  conceiving  that  the  loan  of 
the  Lehigh  Navigation  Company  was  that  kind  of  security 
which  a  prudent  guardian  or  trustee  would  seek  for  invest- 
ments. 

Mr.  Boone,  for  appellant,  contended  that  in  Pennsylvania, 
nothing  more  was  required  from  a  trustee  than  that  he  should 
act  in  good  faith,  and  to  the  best  of  his  judgment,  and  that  the 
act  of  Assembly  did  not  confine  him  to  specific  investments. 
[Per  Curiam.  The  act  does  not  make  him  liable  for  an  invest- 
ment beyond  those  mentioned,  he  must  prove  it  was  a  safe  in- 
vestment] Nyce's  estate,  5  W.  &  S.  254,  arose  under  a  will 
in  which  special  trusts  were  created,  and  the  investment  there 
was  in  bank  stock,  while  this  is  in  a  corporation  owning  real 
estate.  Levin  on  Trusts,  307,  3  Atk.  443,  1  Penn.  211.  Here 
too,  part  of  the  funds  had  been  previously  vested  by  the  de- 
visor in  the  same  way. 

Mr.  Porter,  contra.  If  the  mode  of  investment  prescribed 
by  the  legislature  be  departed  from,  a  neyj  decision  must  be 
made  in  every  case.  The  rule  we  contend  for  is  settled  in 
the  English  Chancery,  3  Atk.  444.  All  trading  bodies  are  ex- 
cluded, because  in  the  course  of  lawful  traffic,  their  estate  may 
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be*  lost  Why  should  not  the  same  rule  be  applied  here  ?  In 
Nyce's  estate,  the  executors  were  less  culpable  than  the 
guardians  in  this  case,  for  they  advised  with  the  guardian  be* 
fore  investing,  and  that  institution  was  stronger  than  this. 
x  If  the  Court  would  not  have  relieved  at  the  lime  of  the  per- 
formance of  the  act,  it  will  not  interfere  afterwards,  7  Ves.  137. 
Executors  are  expected  to  do  what  the  Court  would  order  t 
them  to  do,  1  Ves.  348 ;  10  Johns.  435 ;  2  Wend.  77  ;  Willis 
on  Trusts,  86.  Under  the  principle  contended  for  on  the 
other  side,  every  investment  in  the  manufacturing  Companies 
to  the  eastward,  and  in  others  beyond  the  bState,  would  be 
good. 

Gibson,  C.  J.  The  legislature  evidently  intended,  not  to 
restrict  the  investments  of  guardians,  executors,  or  trustees,  to 
the  securities  designated  in  the  act  of  1832,  or  to  require  them 
in  all  cases,  without  exception  to  be  made  under  the  direction 
of  the  Court;  but  to  point  out  a  course  free  from  risk: -not  to 
interdict  every  other  one.  It  would  be  inconvenient  and 
burthensome  to  saddle  every  petty  reinvestment  of  interest 
with  the  cost  of  a  petition,  and  the  expense  of  a  visit  to  the 
seat  of  justice,  or  virtually  to  prohibit  an  investment  in  vaca- 
tion. If  the  statute  had  been  enacted  for  the  benefit  of  the 
owner  of  the  many,  it  would  have  disappointed  the  framers\of 
it ;  but  it  was  made  for  the  protection  of  the  trustee,  and  not 
to  entrap  him. 

It  is  not  intended  here  to  say  whether  money  may  noUin 
any  case  be  safely  invested  in  merely  personal  security.  The 
question  is  a  grave  one,  for  on  the  decision  of  it,  may  depend' 
the  very  existence  of  pecuniary  trusts.  The  English  rule  may 
answer  in  particular  parts  wof  the  State ;  but  it  is  extremely 
doubtful  whether  any  unbending  rule  will  answer  in  every  part 
of  it.  The  investment  here  was  not  on  personal  security,  but 
in  the  loans  of  a  great  and  flourishing  corporation,  the  value 
of  whose  landed  capital,  to  say  nothing  of  its  works,  vastly 
exceeds  the  amount  of  its  debts.  The  income  from  its  coal 
mines  and  canal  is  appropriated  to  payment  of  interest  on  its 
loans  in  the  first  instance ;  and  the  investment  was  subsequently 
made  in  substance,  though  not  in  form,  on  real  security.    The 
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investment  in  Nyce's  Appeal,  which  was  thought  below  to 
rule  the  case,  was  made  in  the  stock  of  a  bank ;  and  the  his- 
tory of  banking  for  thirty  years,  shows  it  was  essentially  a 
hazardous  one.  Had  the  money  in  the  case  before%us,  been 
invested  in  the  stock  of  the  company,  which  cannot  receive  a 
dividend  till  the  interest  on  its  loans  has  been  paid,  or  had  its 
,  dividends  then  been  suspended,  the  case  might  possibly  have 
presented  a  different  aspect  That  it  has  since  been  compelled 
to  suspend  its  payments,  has  been  occasioned  by  a  dispensation 
of  Providence,  which  it  was  impossible  to  foresee  or  control. 
These  are  matters  of  history  of  which  we  are  bound  to  take 
notice.  The  returning  prosperity  of  the  Company  makes  the 
decision  of  the  question  a  matter  of  small  importance  to  the 
parties  to  it ;  but  it  is  of  immense  importance  to  parties  bene- 
ficially interested  in  trusts,  that  trustees  be  held  responsible 
only  for  supine  negligence.  It  is  ordered,  therefore,  that  credit 
be  allowed,  in  the  account  for  cash  and  commissions  paid  for 
the  certificate  of  Lehigh  loan ;  and  that  the  account  be  re- 
formed accordingly.    So  decreed.* 


JOHN  ZEIGLER  AND  SAMUEL  ZEIGLER,  EXECUTORS  OF  DR. 
CONRAD  ECKERT  v.  JOHN  ECKERT.f 

Supreme  Court  of  Pennsylvania,  May  Term,  1843. 

The  law  presumes  that  every  legacy  is  intended  to  be*  a  clear  gratuity ;  bat  this 
presumption,  like  every  other,  may  be  rebutted  by  parol  proof;  and,  for  that  reason, 
a  legacy  to  the  testator's  debtor,  is  not  per  st  a  discharge  of  the  debt.  But  as  the 
presumption  may  be  removed  by  extrinsic  evidence,  so  may  it  be  restored ;  and  the 
testator's  declarations  before,  at,  and  after,  the  making  of  the  will,  that  he  did  not 
intend  the  debt  should  be  demanded,  constitute  a  defence  to  an  action  for  it  by  the 
executor. 

Error  to  the  Common  Pleas  of  Cumberland  county. 

This  was  a  judgment  for  $1,000,  entered  upon  a  bond  and 


*  A  communication,  on  the  subject  of  this  case,  has  been  handed  to  us  by  a 
gentleman*  of  high  standing  at  our  bar.  Without  meaning  by  any  means  to  en- 
dorse the  views  of  our  correspondent,  the  importance  of  the  subject,  and  the  ability 
of  the  article,  claim  for  it  an  insertion.  It  will  be  found  in  our  monthly  correspon- 
dence, under  the  title  of  Twaddell's  Appeal. 

f  This  case  was  accidentally  omitted  in  the  reports  of  the  period. 
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warrant  of  attorney  to  August  T.  1840.  There  were  also 
six  other  judgments  on  similar  bonds,  to  the  same  term.  There 
was  also  another  between  the  same  parties,  of  the  same  term, 
for  $2000.  All  these  judgments  were  opened,  and  the  defend- 
ant let  into  a  defence  upon  the  plea  of  payment  with  leave. 

This  was  the  trial  of  the  issue  in  the  first  case,  and  the 
parties, agreed  that  all  the  other  cases  except  the  last  should 
abide  the  event  of  this. 

The  plaintiffs  gave  in  evidence  the  seven  bonds  of  John 
Eckert,  to  Conrad  Eckert,  dated  the  16th  April,  1836,  con- 
ditioned for  the  payment  of  $1000  on  the  1st  of  April,  1837 — 
'38— '39— '40— '41— '42  and  '43.  The  payment  of  one  year's 
interest  in  the  first  bond,  was  endorsed  upon  it  on  the  27th 
June,  1839,  for  which  John  gave  Conrad  a  note. 

The  defence  was,  that  Dr.  Eckert's  will,  and  the  facts  and 
circumstances  which  occurred  before,  at  the  time,  and  after 
the  making  of  it,  amounted  to  a  release ;  to  maintain  which, 
the  defendant  gave  in  evidence  the  will,  in  which  the  testator 
bequeathed  to  John  Eckert,  the  defendant,  the  following  legacy : 
"  I  also  give  and  bequeath  to  John  Ackertf  neffiay,  the  sum  of 
one  thousand  dollars." 

The  defendant  then  offered  to  prove  that  the  bonds  in  suit 
were  given  for  a  tract  of  land ;  that  when  the  will  was  being 
drawn,  the  testator  requested  the  scrivener  to  get  these  bonds 
and  destroy  them,  as  he  did  not  intend  they  should  ever  be 
collected ;  that  the  scrivener  would  find  them  in  a  chest  in  the 
room  where  they  were  deposited ;  that  after  the  will  was 
drawn  and  executed,  he  again  said  to  the  scrivener  not  to  for- 
get what  he  had  told  him  to  do  ;  that  from  the  time  the  will 
was  written  until  his  death,  the  testator  was  unable  to  leave 
his  bed — and  that  he  died  a  few  hours  after  he  executed  his 
will.  To  be  followed  with  corroborative  declarations  both  be- 
fore and  after  the  yaking  of  the  will,  that  he  never  intended 
these  bonds  to  be  collected,  but  that  John  was  to  have  the  land 
clear  and  the  thousand  dollars  besides. 

The  plaintiffs  objected  on  the  following  grounds : — 

1st  That  extrinsic  evidence  is  not  admissible  to  change  the 
bequests,  or  to  effect  the  validity  of  the  bonds. 
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2.  That  declarations  of  the  testator  at  any  other  time  than 
that  of  making  the  will,  are  not  competent 

The  Court  overruled  the  objections,  and  sealed  a  bill  of  ex- 
ceptions. 

Thomas  McDonald,  the  scrivener,  testified. — When  Dr. 
Eckert  called  on  me  to  write  his  will.  I  told  him  I  would  do 
what  I  could  for  him.  The  will  was  written  on  26th  May, 
1840,  but  not  executed  until  27th.  In  writing  the  will,  he  first 
bequeathed  a  house  and  two  lots  he  owned  in  town  to  Mrs. 
Sterm.  To  Mrs.  Dunbar  he  bequeathed  a  house  and  lot — to 
Mrs.  Sentman  81000.  Then  he  came  to  John,  [defendant.]  He 
studied  awhile,  and  said  he  did  not  give  John  Eckert  quite  so 
much  as  the  others,  or  to  that  amount — that  he  had  a  $2000 
bond  that  he  intended  to  make  a  present  to  him,  or  rather  he 
said  bonds  in  his  way  of  talk.  I  then  proceeded  on  and  wrote 
that  far  in  the  will,  and  then  asked  him  if  I  should  mention  in 
the  will  the  $2000  to  John.  He  said  no,  but  I  should  insert  the 
$1000  and  leave  the  bond  out.  He  said  fronds— can't  say  par- 
ticularly an  instance  whether  he  said  bonds  or  bond.  He  then 
said  that  the  bonds  were  in  the  chest,  and  they  might  easily  be 
got  and  put  out  of  the  way.  Then  I  told  him,  perhaps,  Doctor, 
you  had  better  wait  till  to-morrow,  perhaps  you  will  be  better 
able.  He  looked  pretty  well  that  day.  1  was  not  willing  to 
go  to  the  chest  to  take  out  the  bonds.  There  were  persons 
coming  in  and  out,  and  I  thought  some  person  might  come  in, 
and  think  I  was  making  too  free,  and  that  I  might  create  some 
excitement  among  them  by  my  going  to  his  papers.  He  then 
said  perhaps  he  would  be  better,  that  he  then  felt  tolerably 
well.  Then  I  went  on  and  finished  out  the  remaining  part  of 
John's  bequeath.  About  the  time  I  finished  John's  bequeath, 
he  was  very  anxious  and  did  not  want  any  body  to  know  it* 
Some  one  came  in,  he  ordered  me  to  sljj|  the  will  under  the 
quilt  and  go  down  stairs.  When  I  came  up  stairs  again, 
he  again  mentioned  the  $2000  bond  or  bonds.  He  said  he 
should  do  something  with  them.  I  then  told  him  better  he 
should  wait  till  next  day.  He  allowed  then  we  should  put  it 
off— put  off  getting  tl*e  bands.    He  then  told  me  he  had  bought 
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the  mill  property  for  John,  or  rather  talked  it  over  about  John 
— said  he  had  bought  the  property  for  John,  and  John  could 
make  a  very  handsome  living  on  the  property  if  he  would  take 
care*  He  said  if  John  would  mind  his  business  he  never  in« 
tended  to  charge  him  for  the  property.  I  then  went  on  from 
that  and  finished  the  will  according  to  his  directions.  Then  I 
took  the  will  with  me  into  my  end  of  the  house — we  both  lived 
under  one  roof.  I  was  then  not  in  to  see  him  till  dark  the 
same  day.  I  then  went  up  to  see  him.  I  staid  some  time  with 
him  and  left  him.  Nothing  said  then  about  the  will  or  bands. 
Between  four  and  five  o'clock  the  next  morning  I  was  called 
for  and  went  to  him.  He  said  he  felt  very  bad,  and  that  the 
wilt  should  be  finished.  I  then  asked  who  he  was  going  to 
appoint  executors,  &c.  We  then  left  the  room.  I  did  not  go 
up  to  his  room  again  till  toward  noon.  He  then  seemed  to 
want  to  say  something  to  me ;  I  went  close  to  him ;  he  spoke 
very  lpw.  He  then  said  that  you  know  what  I  said  about 
those  bonds.  That  was  the  last  I  spoke  to  him  and  the  last  I 
think  he  did  speak — that  was,  "  you  know  what  /  said  about 
those  bonds."  The  day  before  he  had  spoke  to  me  about  get- 
ting the  bonds  out  of  the  chest,  for  the  purpose  of  having  them 
destroyed. 

The  'testator  and  I  frequently  talked  about  those  bonds  of 
John  Eckert — he  said  he  had  bought  the  property  for  John 
Eckert,  and  that  he  held  a  82000  bond  against  him  that  he  in- 
tended to  give  to  him.  This  conversation  took  place  perhaps 
three  or  four  weeks  before  he  took  sick,  or  may  be  not  so  long. 
He  said  if  John  Eckert  would  mind  hi$  business,  and  had  that 
property  clear,  he  could  make  a  very  good  living.  He  said, 
for  his  part,  he  never  intended  to  ask  John  for  any  money — 
ttTat  he  had  bought  the  property  particularly  for  John — that  he 
had  been  a  very  good  boy  as  long  as  he  was  with  him.  I  think 
that  at  the  same  time  he  told  me  that  he  thought  it  no  more 
than  right  he  should  help  John  to  get.a  home. 

The  reason  he  assigned  for  taking  those  bonds  was,  that 
John  might  be  afraid  of  his  pushing  him  for  them,  and  it  would 
push  him  on,  that  he  would  think  he  would  have  to  pay  the 
bonds  one  day  or  other,  and  it  would  urge  him  on  that  he 
would  not  fall  behind  hand. 
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Adam  A.  Humbrich,  testified. — I  had  a  conversation  with 
Conrad  Eckert  a  few  days  after  his  last  illness,  he  spoke  of 
John  and  the  property  he  had  bought  of  him.  The  Doctor 
said  he  would  make  a  man  of  John ;  that  he  should  have  the 
property  he  had  bought  of  him,  clear  of  all  incumbrances. 
That  the  day  of  or  the  day  before  his  death,  Dr.  Eckert  again 
said  that  John  should  have  the  property  clear  of  all  incumbran- 
ces, and  $1000.  That  in  case  he  got  into  difficulties,  he  should 
have  something  to  assist  him.  He  said  in  German,  John's 
papers  should  never  come  to  light ;  that  he  had  told  McDonald 
(the  scrivener)  what  he  should  do  with  the  papers.  The 
Doctor  told  me,  previous  to  moving  into  the  house  in  which 
he  died,  that  the  mill  property  should  be  for  John. 

John  Cornman,  testified. — I  had  two  conversations  with  Dr. 
Eckert  about  John  Eckert's  affairs.  He  said  he  had  bonds 
against  John  to  the  amount  of  $7000,  that  he  did  not  calculate 
John  to  pay  principal  or  interest,  and  that  he  thought  it  hard  to 
pay  tax  for  money  which  he  never  calculated  to  collect.  I 
asked  him  why  he  held  these  bonds  if  he  did  not  intend  to  col- 
lect them  ;  he  said  he  held  them,  that  if  John  did  not  do  as  well 
as  he  ought  to  do,  he  would  have  the  first  chance  of  recover- 
ing the  property ;  that  others  could  not  come  in  and  take  it 
from  him.  I  told  him  it  was  wrong  to  hold  these  bonds  if  he 
did  not  intend  John  to  pay  them,  that  he  might  be  called  off 
suddenly  some  day,  and  this  might  operate  seriously  against 
John.  He  said  he  would  take  care  that  no  one  would  be  able 
to  collect  these  bonds  from  John  after  his  death. 

In  the  second  conversation,  he  again  mentioned  about  the 
mill  property  he  had  given  to  John,  and  one  thing  and  another 
relating  to  it.  He  said  John  should  have  the  mill  property 
clear,  and  should  have  as  much  property  from  him  as  would 
put  every  thing  in  good  order,  and  that  he  thought  John  could 
do  without  anything  more.  I  think  this  was  about  three 
weeks  before  his  death.  In  all  conversations  with  Conrad, 
John  appeared  to  be  a  favourite  child. 

^ 

Francis  Noble,  testified. — First  week  in  May,  the  month 
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Dr.  Eckert  died ;  he  had  been  in  town.  He  came  past  where 
I  lived  quite  exhausted ;  he  sat  down  along  side  of  me  and 
placed  his  hand  on  me,  and  said  he  wished  he  had  taken  my 
advice,  he  had  caught  such  a  cold,  it  was  killing  him ;  I  told 
him  it  was  great  folly  for  a  man  to  abuse  himself  by  hard 
labour  that  had  so  much  to  live  on  as  he  had ;  and  to  give  it 
to  unthankful  people.  He  said  then  he  intended  to  give  his 
property  to  those  who  would  not  be  unthankful ;  he  said  he  had 
bought  a  mill  and  sold  it  to  his  nephew  John,  merely  a  form, 
he  meant  to  give  it  to  him.  He  said  he  had  an  only  sister  that 
lived  in  Lebanon  county,  that  her  brothers  had  defrauded  her 
out  of  her  father's  estate,  that  he  meant  to  leave  her  next  to 
John,  and  Mrs.  Senseman  next  The  next  of  his  heirs  he  would 
leave  small  portions  to,  and  the  rest  to  be  divided  agreeably  to 
the  portions  they  would  receive.  Shortly  after  this  he  died. 
Some  conversation  took  place  the  day  before ;  just  the  same. 
He  said  John  was  ?  very  good  boy. 

Jesse  Zeigler,  testified. — At  the  time  John  bought  the  mill 
property,  the  Doctor  and  I  had  a  conversation.  I  told  him  he 
charged  him  too  much  for  the  property.  He  said  he  might  as 
well  charge  much  as  little,  he  would  get  it  any  how — if  he 
charged  him  high  John  would  may  be  try  and  work  through; 
that  he  had  bought  it  for  him  and  he  should  have  it  He  al- 
ways spoke  well  of  John. 

The  plaintiffs  requested  the  Court  to  charge  the  jury  upon 
the  following  points : 

1st.  That  the  evidence  given  of  the  declarations  of  the  tes- 
tator, Conrad  Eckert,  made  to  the  several  persons  mentioned 
by  the  witnesses,  in  the  absence  of  John  Eckert,  and  without 
his  knowledge,  cannot  operate  in  law  as  a  release  of  the  debts 
which  are  the  subject  matter  of  these  suits. 

2nd.  That  if  the  jury  believe  all  the  evidence,  it  is  not  such 
as  will  in  law  justify  verdicts  for  the  defendant 

To  which  the  Court  said :  The  first  point  is  answered  in  the 
affirmative.  It  is  only  through  the  instrumentality  of  the  will 
that  the  defendant  can  claim  to  be  exonerated  from  payment 

vol.  vi. — 59 
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of  these  bonds.  Had  no  will  been  made,  defendant  would  not 
be  exonerated  from  the  payment  of  these  bonds  from  any  thing 
that  appears.  There  is  nothing  shown  that  would  amount  to 
a  release,  according  to  the  legal  acceptation  of  that  term. 

To  the  second  point  they  made  answer,  substantially,  by  in- 
structing the  jury  that  if  they  found  from  the  evidence  that  the 
testatof  intended  to  give  the  defendant  the  legacy  bequeathed 
to  him  in  the  will  over  and  above  the  bonds,  and  that  he  should 
be  exonerated  from  the  payment  of  the  bonds,  they  should  find 
for  the  defendant. 

The  jury  found  for  the  defendant,  and  plaintiffs  assigned  the 
following  errors : 

1.  The  Court  erred  in  overruling  the  plaintiffs'  objection  to 
the  evidence  as  contained  in  the  first  bill  of  exceptions.  * 

2.  The  Court  erred  in  their  answer  to  the  plaintiffs'  first 
point 

3.  In  answer  to  plaintiffs'  second  point. 

4.  The  whole  charge  of  the  Court  as  to  the  law  of  the  case 
was  erroneous. 

The  errors  were  argued  by  Messrs.  Graham  and  Watts  for 
the  plaintiffs ;  and  by  Messrs.  Gallagher  and  Biddlb  for  the 
defendant. 

Gibsoit,  C.  J.— I  view  this  controversy,  belonging  as  it  does 
to  equity,  as  if  it  stood  on  a  bill  for  the  legacy ;  and  the  ques- 
tion is,  how  would  a  chancellor  treat  it  ?  It  is  certain  he  would 
not  admit  parol  evidence  to  control  the  will.  Such  is  the 
principle  of  Tufnel  v.  Constable,  8  Simon,  60 ;  and  Doyle  «. 
Blake,  2  Sch.  &  Lef.,  240.  Nor  to  raise,  but  only  to  rebut  an 
equity ;  and  such  was  the  rule  in  Fordyce  v.  Willes,  3  Br.  C. 
C,  377 ;  Freemantle  v.  Banks,  5  Ves.  79 ;  and  Monck  v.  Lord 
Monck,  1  Ball.  &  Beatty,  298.  But  it  certainly  may  be  used 
by  an  executor,  provided  for  by  a  legacy,  to  rebut  the  equity 
of  the  next  of  kin ;  or  by  the  next  of  ly  n,  to  repel  the  rebutting 
evidence  of  the  executor.  A  list  of  authorities  for  this,  which 
it  would  be  tedious  to  repeat,  is  to  be  found  in  the  notes  to 
Stephenson  t>.  Heathcote,  1  Eden's  R.,  40,  41.  In  like  manner, 
parol  evidence  was  received  in  Monck  v.  Lord  Monck,  to 
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fortify  a  presumption  of  ademption.  For  these  purposes,  it  is 
settled  that  parol  evidence  of  the  testator's  declarations,  before, 
at,  and  after,  the  publication  of  the  will,  is  competent ;  and 
how  stands  the  case  on  this  record  T  We  are, on  a  plea  to  an 
action  on  a  bond,  it  is  true ;  but  if  the  debt  has  been  equitably 
discharged,  a  chancellor  would  enjoin  the  executors  as  readily 
as  he  would  decree  against  them  on  a  bill  for  the  legacy.  In* 
deed  the  case  of  Aston  v.  Pye,  5  Ves.  350,  in  note,  was  an 
action  at  law  on  a  note  endorsed,  "  Henry  Pye  pays  no  interest, 
nor  shall  I  even  take  the  principal  unless  greatly  distressed  ;* 
and  this  endorsement,  though  not  a  testamentary  act,  was  held 
by  the  Common  Pleas,  to  which  the  case  had  been  sent  by  the 
master  of  the  rolls  for  a  trial  at  law,  to  be  a  discharge.  In 
Byrne  v.  Godfrey,  4  Ves.  9,  Lord  Loughborough  expressed 
something  like  dissatisfaction  at  the  decision  of  that  case ;  but 
in  Eden  v.  Smith,  5  Ves.  354,  he  expressed  his  concurrence. 
But  to  say  no  more  of  the  question  at  law,  what  would  be  the 
defence  to  a  bill  in  the  present  case  ?  The  legacy,  purporting 
to  be  a  benefit  to  the  legatee,  would  be  demandable  in  the  first 
instance ;  and  to  encounter  it,  the  executors  would  be  driven 
to  the  bonds,  which  would  not,  prima  facie,  appear  to  be  dis- 
charged by  the  will.  But  the  presumption  that  no  release  was 
intended  when  a  debt  stands  against  a  legacy,  may,  like  any 
other  presumption,  be  rebutted  by  proof  arising  either  on  the 
face  of  the  will,  or  dehors.  It  is  not  adduced  to  control  the 
will,  but  to  rebut  a  presumption  from  matter  extrinsic  to  it ; 
and  its  competency  to  do  so  is  established,  not  only  by  the 
cases  I  have  quoted  for  the  general  principle,  but  particularly 
by  Edon  v.  Smith,  to  which  I  have  referred  for  Lord  Lough- 
borough's opinion  of  Aston  v.  Pyle ;  and  which,  if  it  be  law, 
rules  the  very  point  before  us.  A  father,  who  had  taken  two 
bonds  from  his  daughter's  husband,  for  money  lent,  said  in  a 
letter  to  the  husband's  mother,  that  the  debt  was  forgiven,  and 
expressed  the  same  thing  to  others,  whose  testimony  was  cor- 
roborated by  cash  accounts  in  the  testator's  hand  writing ;  and 
the  chancellor  decreed,  not  only  payment  of  the  legacy,  but 
that  the  other  bond  should  not  be  demanded.  I  am  aware  that 
the  propriety  of  the  decision  was  doubted  by  Lord  Eldon  in 
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Pole  v.  Somers,  6  Ves.  322,  but  he  did  not  venture  to  say  it 
was  not  law.  Notwithstanding  the  weight  of  that  great  man's 
name,  I  am  unable  to  entertain  a  similar  doubt  What  was 
the  object  of  the  extrinsic  evidence,  but  to  rebut  a  presumption 
in  the  interpretation  of  a  will ;  and  that  it  is  competent  to  do 
so,  is  an  elementary  principle  guarded  from  abuse  by  the  con- 
sideration that  the  court  never  decrees  on  the  basis  of  it  when 
the  fact  is  at  all  iii  doubt.  The  sum  of  the  matter  is,  that, 
though  a  parol  discharge  without  consideration  is  bad,  a  testa- 
mentary discharge  without  it,  is  good :  that  the  legal  presump- 
tion of  an  intention  not  to  discharge  a  debt  which  arises  from 
a  naked  legacy  to  the  debtor,  may  be  rebutted  by  extrinsic 
.proof;  and  that  the  presumption  being  first  rebutted  by  it,  the 
will,  and  not  the  proof,  operates  the  discharge.  The  distinction 
may  be  a  subtile  one,  but  on  it  only,  can  the  preceding  de- 
cisions be  sustained ;  and  they  are  too  numerous  to  be  over- 
turned. Now  it  appears  in  the  proofs  before  us,  that  the  tes- 
tator, having  no  issue,  received  the  defendant  John,  his  nephew, 
into  his  house  as  an  adopted  child  at  the  death  of  his  father; 
and  that  he  raised  him  from  early  infancy  to  manhood,  enter- 
taining for  him  the  affection  of  a  father.  To  one  person  he 
said,  that  he  meant  to  leave  his  property  to  those  who  would 
not  be  unthankful  for  it,  and  that  he  had  bought  a  mill  and 
sold  it  to  John  for  form's  sake :  to  another,  that  he  might  as 
well  charge  much  as  little  for  it,  as  John  ^ould  get  it  any  how; 
and  if  he  charged  him  high,  John  would  try  to  work  through. 
To  another  he  said,  that  he  would  make  a  man  of  John;  and 
that  he  should  have  the  property  clear,  with  1000  dollars — the 
amount  of  the  legacy  subsequently  given.  Remonstrating 
with  the  county  commissioners  against  the  amount  of  tax 
assessed  on  his  securities,  he  said  that  he  did  not  look  to  pay- 
ment of  John's  bonds,  as  he  held  them  only  to  get  the 
property  back,  if  John  should  not  do  well;  but  that  he  would 
take  care  that  no  one  should  collect  them  after  his  death.  To 
carry  out  his  purpose,  he  instructed  the  person  who  wrote  his 
will,  to  insert  in  it  a  legacy  of  1000  dollars  to  John,  saying 
that  the  bonds  were  in  his  chest,  and  could  be  easily  got  at 
and  put  out  of.the  way.    This  person  testified  that,  being  un- 
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willing  to  go  to  the  chest  as  persons  were  frequently  passing 
through  the  room  who  might  think  he  was  taking  an  improper 
liberty,  he  advised  the  testator  to  wait  till  the  next  day ;  and 
that  he  consented  to  do  so,  but  again  mentioned  the  bonds,  and 
said  the  witness  should  do  something  with  them.  The  will 
was  executed  the  next  morning ;  at  noon  he  Whispered  to  the 
witness :  "  You  know  what  I  said  about  the  bonds/' — and  died. 
Surely  if  ever  there  was  a  case  of  disappointed  intention  made 
clear  by  extrinsic  evidence,  this  is  one.  The  testator  did 
everything  in  his  power  to  annul  these  bonds,  and  died  in  a 
confident  belief  that  he  had  done  enough.  The  case  is  de- 
cisively stronger  than  Edon  v.  Smith  ;  and  the  urgency  of  it, 
indicates  its  principle.  Every  allowance  is  to  be  made,  in  this 
as  in  every  other  respect,  for  the  ignorance  and  helplessness  of 
men  in  the  article  of  death.  The  presumption  that  John's 
legacy  was  intended  to  be  a  cleangratuity,  which  was  repelled 
in  the  first  instance  by  the  production  of  his  bonds,  was  re- 
stored by  th^  parol  proofs  of  an  intention  to  release  them 
which  had  been  frustrated  by  accident,  which  is  a  distinct 
head  of  equitable  relief.  The  will  then  becomes  a  release; 
and  it  was  shown  that  the  executors  ought  not  to  recover. 

Judgment  affirmed. 


PRICE  v.  BRAY,— WYKER  v.  BRAY. 


Supreme  Court  of  New  Jersey f  April  Term,  1847. 

(1.)  Under  the  bankrupt  law  of  1841,  the  decree  of  discharge  is  a  judicial  decree 
and  conclusive  unless  in  case  of  fraud  or  concealment 

(2.)  The  plaintiff  therefore  cannot  reply  to  the  plea  of  bankruptcy,  that  the  de- 
fendant did  not  become  a  bankrupt;  that  he  did  not  comply  with  all  the  requisites 
of  the  statute ;  or  that  he  did  not  obtain  a  discharge. 

(3.)  A  plea  of  bankruptcy  must  show  the  jurisdiction  of  the  Court  by  an  aver- 
ment of  the  filing  of  a  petition  to  be  declared  a  bankrupt,  by  a  bankrupt,  a  resident 
of  the  district  in  which  he  obtained  a  discharge,  or  it  will  be  insufficient  on  special 
demurrer:  otherwise  if  the  defect  be  waived  by  pleading  over. 

(4.)  Semble,  if  the  jurisdiction  be  shown,  the -plea  will  be  sufficient  if  it  set  out 
the  decree  of  discharge  after  a  talUer  procmum  est. 
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(6.)  The  plea  of  bankruptcy,  as  it  constate  .of  matter  of  fact  as  well  as  matter  of 
record,  should  conclude  with  the  ordinary  verification. 

On  demurrer,  &c.  These  were  several  actions  of  assump- 
sit against  the  same  defendant.  The  defendant  in  each  case 
pleaded:  1,  Non  assumpsit;  2,  the  statute  of  limitations ;  3,  a 
discharge  as  a  bankrupt.  The  third  plea,  which  set  out  the 
proceedings  and  decree  at  unnecessary  length,  yet  contained 
no  averment  that  the  defendant  filed  any  petition  to  be  declared 
a  bankrupt.  In  the  first  case  the  plaintiff  replied  precludt  non, 
because,  &c.  the  defendant,  after,  &c.  did  not  become  a  bank- 
rupt within  the  true  intent  and  meaning  of  the  act,  &c.  and  as 
such  petition,  the  said  petition,  &c.  and  comply  with  all  the 
requisites  of  said  act,  and  obtain  a  discbarge  for  the  said  debts, 
&c.    To  this  replication  the  defendant  demurred. 

In  the  other  case,  Wyker  v.  Bray,  the  plaintiff  demurred 
specially  to  the  third  plea. 

Mr.  Vroom,  for  the  plaintiffs  respectively.       • 
Messrs.  Bradley  and  W.  Pew iuitgton,  for  defendant 

Carpenter,  J.  delivered  the  opinion  of  the  Court*  We  think 
the  replication  filed  in  the  first  case,  to  the  plea  of  bankruptcy, 
is  undoubtedly  ill.  The  fourth  section  of  the  bankrupt  act  of 
1841 ,  enacts  that  a  discharge  and  certificate,  when  duly 
granted,  shall  be  deemed  a  full  and  complete  discharge  of  all 
debts,  &c,  proveable  under  the  acts,  and  may  be  pleaded  as  a 
full  bar  to  all  suits,  &c.  unless  impeached  for  some  fraud  or 
wilful  concealment  by  the  debtor  of  his  property,  &c.  The 
thirteenth  section  enacts,  that  the  proceedings  in  cases  of  bank- 
ruptcy shall  be  deemed  matters  of  record.  The  decree  of  dis- 
charge, therefore,  is  a  matter  of  record,  and  conclusive,  unless 
in  case  of  fraud  or  concealment.  It  cannot  be  averred  against 
It  is  therefore  not  competent  for  the  plaintiff  to  aver  that  the 
defendant  did  not  become  a  bankrupt ;  that  he  did  not  petition ; 
that  he  did  not  comply  with  all  the  requisites  of  the  statute ;, 


•  Argued  at  the  last  term  before  the  Chief  Justice,  and  Carpenter  and  Ran- 
dolph, J.  J. 
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and  that  he  did  not  obtain  a  discharge.  The  plaintiff  may  re* 
ply  nul  tiel record;  or  if  he  cannot  safely  deny  the  record,  he 
may  plead  that  the  cause  of  action  has  accrued  since  the  filing 
of  the  petition;  or  fraud  and  concealment;  or  lastly  a  new 
promise.  But  he  cannot  admit  the  discharge  and  then  set  up 
that  it  was  not  properly  obtained,  except  in  the  instance  pro- 
vided  for  by  the  statute. 

The  plaintiff,  however,  alleges  that  the  plea  is  insufficient. 
In  the  one  case,  the  plaintiff  has  specially  demurred,  but  in  the 
other,  having  pleaded  over,  the  plea  in  that  case  will  be  suffi. 
cient,  if  good  on  general  demurrer,  or  possibly  even  if  liable 
to  general  demurrer,  the  supposed  defect  may  be  waived  by 
such  pleading  over. 

In  England,  a  general  plea  is  given  by  statute.  This  plea 
is  in  the  nature  of  a  new  general  issue,  and  concludes  to  the 
country.  But  independent  of  the  statute  the  proceedings  not 
being  of  record  were  necessarily  pleaded  specially,  the  defen- 
dant being  obliged  to  set  forth  every  point.  Miles  t>.  Williams, 
.1  P.  Wras.,  258 ;  Donnelly  v.  Dunn,  1  B.  &  P.  448 ;  Tulley  v. 
Sparks,  2  Ld.  Raym.  1546;  Jenkins  v.  Stanley,  10  Mass.  226. 
This  mode  of  pleading  was  sometimes  resorted  to,  even  in ' 
cases  within  the  statute,  for  the  advantage  it  was  supposed  to 
give  against  the  plaintiff,  who  could  reply  to  one  particular  only, 
and  on  which  issue  must  then  be  taken.  But  in  this  country, 
the  late  bankrupt  law  placed  the  effect, of  a  discharge  and  the 
mode  of  pleading  it,  on  an  entirely  different  footing.  The 
proceedings  take  place  not  before  commissioners  acting  under 
special  powers,  but  in  a  court  of  record.  The  statute  declares 
them  to  be  matters  of  record.  The  decree  of  discharge  is  a 
judicial  decree.  It  is  not  therefore  necessary,  as  in  the  case 
of  a  mere  special  authority,  to  set  forth  all  the  proceedings  at 
length.  It  is  sufficient,  if  the  jurisdiction  be  shown  and  it  be 
averred  that  a  petition  was  filed,  merely  to  state,  that  there- 
upon such  proceedings  were  had  that  subsequently  the  proper 
decree  was  made.  Even  in  pleading  the  judgments  of  inferior 
courts,  it  is  sufficient  to  say  that  a  plain}  was  filled  -and  there- 
upon taliter  processum,  &c,  such  an  act  was  done  by  the  Court. 
1  Saund.  92,  note ;  Ladbroke  v.  James,  Willes,  199.    The  plea 
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of  bankruptcy  in  regard  to  the  mode  of  pleading  seems  to 
stand  on  the  same  footing  as  the  plea  of  insolvency,  in  which 
case  it  has  been  frequently  held,  that  it  is  sufficient  to  set  forth 
the  fact  which  gave  jurisdiction,  and  then  to  state  the  pro- 
ceedings simply  with  a  talifer  processum  est.  Service  v.  Her- 
mance,  1  John.  R.  91 ;  Peebles  i>.  Kittle,  2  Id.  263 ;  Frasy  v. 
Dakin,  7  John.  75.  la  Stephens  v.  Ely,  6  Hill,  609,  it  is  said 
by  Nelson  C.  J.,  who  delivered  the  opinion  of  the  Court,  that 
the  rules  of  pleading,  as  heretofore  applied  in  cases  of  pleading 
discharges  under  our  insolvent  laws,  will  afford  a  very  good 
guide  to  the  pleader,  mutatis  mutandis,  setting  forth  enough  of 
the  proceedings  to  give  the  Circuit  Court  jurisdiction,  and  then 
pleading  the  discharge  in  the  mode  above  stated.  Sur.  ace 
Sackett  v.  Andress,  5  Hill,  328. 

But  it  is  held,  in  the  cases  cited,  that  as  a  question  of  plead- 
ing, the  facts  which  give  the  jurisdiction  must  be  averred.  In 
the  case  of  plea  of  bankruptcy,  it  is  the  filing  of  a  petition  by 
a  bankrupt,  a  resident  of  the  district,  to  be  declared  a  bank- 
rupt The  rule  stands  upon  sound  reason.  It  is  not  every, 
bankrupt  that  the  District  Court  is  authorized  to  discharge 
from  his  debts,  but  such  debtor  as  has  first  applied  to  be  de- 
clared a  bankrupt.  The  plea  should  therefore  aver  that  such 
petition  to  be  declared  a  bankrupt  was  filed,  that  thereupon 
such  proceedings  were  had,  that  the  debtor  was  declared  a 
bankrupt,  &£.,  and  that  by  the  order  of  the  court,  he  had  been 
discharged,  &c. ;  and  the  jurisdiction  thus  appearing,  all  such 
facts  will  be  presumed  as  were  necessary  to  authorize  the  de- 
cree. Such  discharge  thus  pleaded,  will  be  a*  complete  bar  to 
all  debts  proveable  under  the  act,  unless  impeached  for  fraud. 
We  think,  therefore,  the  plea  specially  demurred  to,  as  it  does 
not  aver  the  filing  of  any  petition  to  be  declared  a  bank- 
rupt, must  be  overruled  for  defect  in  form.  But  it  is  a  defect 
that  has  been  waived  in  the  first  action  by  the'  plaintiffs  plead- 
ing over. 

The  plea,  as  it  sets  up  new  matter,  must  undoubtedly  con- 
clude with  a  verification.  It  should  so  conclude,  or  the  plain- 
tiff could  have  no  opportunity  to  reply  fraud.  It  seems  that 
when  the  plea  consists  of  matter  of  fact  as  well  as  matter  of 
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record,  it  may  conclude  with  the  ordinary  verification,  so  that 
the  trial  may  be  by  the  jury.  1  Chit.  476  ;  5  John,  112;  6  Id. 
26 ;  Hob.*  244. 

In  the  first  case,  (Price  v.  Bray)  the  defect  in  the  plea  has 
been  obviated  by  the  plaintiff's  pleading  over,  and  the  replica- 
tion must  be  overruled.  In  the  other  case,  ( Wyker  i>.  Bray,) 
the  plea  is  insufficient  on  special  demurrer  and  must  be  over- 
ruled. Judgment  accordingly. 


LINCOLN  &  CO.  v.  SCHOONER  VOLUSIA. 

District  Court  of  the  U.  S. — Eastern  District  of  Pennsylvania, 

in  Admiralty \  2\st  Sept,  1846. 

(1.)  If  a  berth  at  any  of  the  wharves  of  the  city  of  Philadelphia  be  for  the  tune 
occupied  by  a  vessel  in  which  the  owner  or  possessor  of  the  wharf  has  an  im- 
mediate interest,  whether  such  vessel  be  loading,  discharging  or  empty,  no  other 
vessel  can  claim  a  right  to  occupy  that  berth. 

(2.)  If  an  adequate  berth  be  vacant  at  any  wharf  it  may  be  occupied  at  once 
with  the  owner's  consent,  otherwise  the  master  or  agent  of  the  vessel  must  apply  to 
the  owner  or  possessor  of  the  wharf  for  permission  to  occupy  it,  and  if  within 
twenty-four  hours  after  such  application  the  vacant  berth  is  not  filled  by  soma 
vessel  in  which  the  owner  or  possessor  of  the  wharf  has  an  immediate  interest,  it 
may  then  be  lawfully  occupied  by  the  vessel  for  which  the  application  was  made, 
for  such  time  as  the  despatch  of  business  may  require. 

(3.)  A  vessel  arriving  from  sea  and  desirous  of  discharging  her  cargo  may  claim 
the  inner  berth  at  the  wharf  for .  a  reasonable  time,  not  exceeding  six  days,  and 
may  require  vessels  that  are  empty  or  receiving  freight  to  take  for  the  time  the 
outer  berth,  unless  between  the  10th  December  and  1st  March. 

(4.)  The  custom  of  the- port  of  Philadelphia  has  established  the  right  of  a  vessel, 
which  has  legally  occupied  an  outer  berth,  to  claim  the  next  inner  berth  which  she 
covers  whenever  it  has  become  vacant. 

(5.)  The  Wardens  of  the  port  represented  by  the  Master  wardens,  and  the  Har- 
bour Masters,  are  the  officers  entrusted  with  the  interpretation,  application  and  en- 
forcement of  the  legal  and  customary  regulations  of  the  port 

The  libellants  were  the  owners  of  a  line  of  packets  trading 
between  Philadelphia  and  Boston,  and  were  lessees,  and  for  the 
purposes  of  their  business,  occupiers  of  a  wharf  on  the  river 
Delaware  within  the  city  limits. 

On  the  15th  September,  1846,  the  outer  end  of  their  wharf 
was  occupied  by  one  of  their  vessels,  the  Robert  Wain,  which 
had  just  completed  her  discharge.  The  south  side  was  occu- 
pied by  another  of  their  vessels,  the  Sulla,  which  was  then 

vol.  vi. — 60 
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nearly  empty,  and  according  to  the  regulation  of  the  packet 
line,  was  to  receive  freight  till  the  following  Saturday,  the 
22nd,  and  then  to  sail  on  her  regular  trip.  The  Volusia,  a 
schooner  just  arrived  with  a  cargo  from  Palermo,  occupied 
with  the  consent  of  the  complainants  the  outer  berth  abreast 
of  the  Robert  Wain,  and  was  secured  by  her  hawser  to  the 
complainant's  wharf.  The  Robert  Wain  being  in  the  act  of 
running  from  her  berth,  efforts  were  made  by  both  the  Sulla 
and  the  Volusia  to  occupy  it.  The  Sulla  succeeded,  and  early 
on  Monday  she  discharged  the  rest  of  her  cargo.  The  pro- 
prietors of  the  wharf  desired  to  retain  her  there,  to  await  the 
arrival  of  freight,  but  the  Harbour  Master,  acting  under  the 
authority  of  the  Wardens  of  the  port,  compelled  her  to  give 
place  to  the  Volusia.  The  remaining  facts  bearing  on  the 
issue  are  set  forth  in  the  opinion  of  the  Court. 

Mr.  Walic,  for  libellants. 

Mr.  H.  M.  Phillips,  for  respondent. 

Kane,  J.  The'  complainants  claim  damages  from  the 
owners  of  the  Volusia  for  their  alleged  loss  and  wharfage  at  a 
rate  greatly  above  the  usage,  for  the  forcible  occupation  of 
their  wharf  at  a  time  when  it  was  wanted  for  their  own  pur- 
poses. They  have  failed,  however,  to  connect  the  agents  or 
officers  of  the  Volusia  with  the  action  of  the  Harbour  Master, 
and  they  cannot  set  up  his  misconduct,  if  any  such  were  proved, 
as  a  reasdn  for  enhancing  the  charge  of  wharfage.  But  I 
have  been  asked  on  both  sides  to  examine  the  question,  whether 
the  Volusia,  under  the  circumstances,  was  or  was  not  entitled 
to  claim  the  berth  which  was  assigned  her  by  the  Harbour 
Master,  and  as  I  am  told  that  there  are  cases  constantly  oc- 
curring which  make  an  exposition  of  the  law  of  the  port  on 
this  subject  desirable,  I  have  reviewed  with  some  care  the 
different  regulations  that  appear  to  bear  upon  it 

By  the  laws  of  Pennsylvania,  the  right  to  the  bed  of  a 
navigable  stream  resides  in  the  commonwealth.  The  title  of 
the  riparian  owner,  extends  only  to  low  water  mark.  The 
privilege  of  erecting  wharves  to  project  into  the  stream,  is 
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therefore  one  which  may  be  granted  or  withheld  at  the  pleasure 
of  the  State.  An  act  of  Assembly  authorizes  the  Wardens  of 
the  port  of  Philadelphia  to  confer  this  privilege  as  to  the  river 
Delaware  on  certain  parties,  the  wharves,  when  constructed, 
being  of  course  subject  to  such  legal  regulations  as  may  be 
prescribed.  Some  of  these  are  set  forth  in  the  different 
statutes,  and  the  duty  of  making  others  is  delegated  to  the 
Wardens.  The  Master  Warden  is  the  president  of  the  board, 
and  may  in  certain  cases  act  as  its  representative  in  the  inter- 
vals of  its  meeting,  but  its  executive  officer  is  the  Harbour 
Master.  The  duty  of  the  Harbour  Master,  so  far  as  the  present 
question  is  concerned,  is,  to  enforce  and  superintend  the  execu- 
tion of  all  laws  of  the  commonwealth,  and  all  regulations  of  the 
corporation  of  Philadelphia,  or  of  the  Wardens  of  the  port, 
for  regulating  and  stationing  all  ships  or  vessels  in  the  stream 
of  the  river,  or  at  the  wharves  within  the  boundaries  of  the 
city,  for  removing  from  time  to  time  ships  and  vessels  to  ac- 
commodate and  make  room  for  others,  and  for  compelling 
masters  of  vessels  to  accommodate  each  other,  so  that  vessels 
arriving  from  sea  shall  for  a  reasonable  time,  not  exceeding 
six  days,  be  entitled  to  a  berth  next  to  the  wharves,  such  as 
are  loading  being  in  the  meantime  removed  to  the  outside,  and 
receiving  their  cargoes  over  the  decks  of  the  others. 

The  regulations  not  immediately  and  necessarily  implied  in 
this  summary  of  the  powers  of  the  Harbour  Master,  are  in* 
eluded,  so  far  as  regards  the  present  inquiry,  in  the  14th  sec- 
tion of  the  Act  of  Assembly  of  29th  March,  1803,  and  in 
the  6th  rule  adopted  by  the  Wardens  in  February,  1819.  The 
corporation  of  the  city  has  not,  I  believe,  legislated  oh  the 
subject. 

I  deduce  from  these  regulations,  taken  together,  the  following 
conclusions : 

1st  If  a  berth  at  any  of  the  wharves  be  for  the  time  occu- 
pied by  a  vessel,  in  which  the  owner  or  possessor  of  the  wharf 
has  an  immediate  interest,  whether  such  a  vessel  be  loading, 
discharging,  or  empty,  no  other  vessel  can  claim  a  right  to 
occupy  that  berth. 

2nd.  If  an  adequate  berth  be  vacant  at  any  wharf  it  may 
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be  occupied  at  once  with  the  owner's  consent,  otherwise  the 
master  or  agent  of  the  vessel  must  apply  to  the  owner  or 
possessor  of  the  wharf  for  permission  to  occupy  it,  and  if  with- 
in twenty  four  hours  after  such  application  the  vacant  berth  is 
not  filled  by  some  vessel  in  which  the  owner  or  possessor  of 
the  wharf  has  an  immediate  interest,  it  may  then  be  lawfully 
occupied  for  such  time  as  the  despatch  of  business  may  re- 
quire, by  the  vessel  for  which  the  application  was  made. 

3rd.  A  vessel  arriving  from  sea  and  desirous'  of  discharging 
her  cargo,  may  claim  the  inner  berth  at  the  wharf  for  a 
reasonable  time,  not  exceeding  six  days,  and  may  require 
vessels  that  are  empty,  or  receiving  freight,  to  take  for  the 
time  the  outer  berth,  unless  between  the  10th  December  and 
1st  March. 

4th.  The  custom  of  the  port,  according  to  the  evidence  be- 
fore me,  has  established  the  right  of  a  vessel  which  has  legally 
occupied  an  outer  berth,  to  claim  the  next  inner  berth  which 
she  covers  whenever  it  has  become  vacant. 

5th.  The  Wardens  of  the  port,  represented  by  the  Master 
Wardens  and  the  Harbour  Masters,  are  the  officers  entrusted 
with  the  interpretation,  application  and  enforcement  of  the 
legal  and  customary  regulations  of  the  port. 

I  believe  that  this  may  be  regarded  as  a  summary  of  the 
regulations  on  the  subject  of  the  occupation  of  the  wharves  of 
the  Delaware  within  the  city  limits.  The  powers  which  they 
confer  are  great,  and  like  all  other  powers,  may,  in  bad 
hands,  be  abused.  But  the  interest  of  commerce  at  this  port, 
and  the  safety  of  the  vessels  engaged  in  it,  require  that  the 
police  regulation  of  the  river  and  quays,  should  confer  ample 
authority,  and  that  its  exercise  should  be  direct,  and  summary. 
A  remedy  will  not  be  wanting  when  abuses  shall  be  shown  to 
exist;  but  the  primary  indispensable  duty  of  those  whom  the 
law  subjects  to  these  regulations,  is  obedience  to  the  officer 
charged  with  their  enforcement. 

It  is  clear,  from  the  view  I  have  taken,  that  in  the  case  of 
the  Volusia,  the  Harbour  Master  did  not  mistake  his  duties,  or 
transcend  his  authority.  It  is  not  contended  that  she  took  the 
outer  berth,  at  the  complainant's  wharf,  without  permission, 
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or  that  acquiescence  which  implies  consent,  and  being  there, 
she  was  entitled,  not  only  by  the  custom  of  the  port,  but  by 
the  express  terms  of  the  written  regulations1  to  claim  the  in- 
ner berth  as  soon  as  the  vessel  she  covered  had"  been  dig- 
charged. 

The  respondents,  therefore,  must  pay  wharfage  according  to 
the  accustomed  rates,  as  set  forth  in  their  answer ;  as  to  the 
rest,  the  libel  is  dismissed,  but  without  costs. 


JOHN  HEPPARD  v.  THE   BARGE8  GENERAL  CADWALLADER, 

AND  MAJOR  RINGGOLD ;  WILLIAM  L.  ASHMEAD 

AND  THEODORE  BIRELY,  OWNERS. 

District  Court  U.  S.for  the  Eastern  District  of  Pennsylvania, 

in  Admiralty,  March  26,  1847. 

(1.)  The  only  lien  which  the  admiralty  will  enforce  against  a  vessel  for  work  done 
in  its  construction,  is  that  which  obtains  under  the  local  law ;  and  as  by  the  Penn- 
sylvania act  oT  Assembly  of  13th  June,  1836,  §  2,  the  lien  ceases  under  such  cir- 
cumstances, when  the  vessel  proceeds  on  her  first  voyage,  no  admiralty  process 
will  be  extended  to  enforce  it 

(2.)  A  ship  owner  is  not  liable  personally  for  work  upon  the  ship  unless  done  by 
his  order  or  on  his  credit 

(3.)  A.  agrees  with  B.  that  a  vessel  building  by  A.  shall  become  B.'s  property  on 
the  payment  of  a  certain  sum.  *  B.  takes  charge  of  the  vessel  for  the  purpose  of 
fitting  her  up,  and  in  so  doing,  but  before  a  legal  transfer  is  made,  makes  a  contract 
for  painting  the  cabins.  Held,  that  A.  is  not  liable  personally  for  the  work  thus 
done. 

The  libels  in  these  cases  were  in  rem  et  personam  ;  and  a  de- 
cree pro  confesso  having  passed  against  William  L.  Ashmead, 
a  decree  was  asked,  upon  hearing,  against  the  barges  and 
against  Theodore  Birely.  The  barges  were  built  at  Philadel- 
phia by  Birely,  and  the  legal  title  remained  in  his  name,  but 
by  agreement  between  him  and  Ashmead,  they  were  to  become 
the  property  of  the  latter  on  payment  of  it  certain  sum.  They 
were  fitting  up  under  Ashmead's  direction  to  carry  passengers, 
and  the  libellant  was  engaged  by  him  to  paint  the  cabins. 
Birely  was  occasionally  on  board  while  the  work  was  in  pro- 
gress, but  gave  no  orders  respecting  it    After  the  barges  had 
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made  repeated  voyages  in  the  service  of  Ashmead,  he  found 
himself  unable  to  complete  his  bargain,  and  the  badges  were 
sold  to  a  third  person. 

Mr.  Vandyke,  for  libellant. 
Mr.  Ashmead  for  respondents. 

Kane,  J.  after  recapitulating  the  facts  as  above,  said :  It  is 
plain  on  these  facts,  that  this  libel  cannot  be  sustained  against 
the  vessel.  The  only  lien  which  this  Court  could  enforce 
against  it  is  that  which  obtains  under  the  local  law,  and  that 
expired  when  the  vessel  proceeded  on  her  first  voyage,  after 
the  work  was  done.  A.  A.  Fa.  13th  June,  1836.  §  2.  The  argu- 
ment, by  which  recourse  is  sought  against  Birely,  supposes  a 
liability  on  the  part  of  ship  owners,  which  the  law  does  not 
warrant.  They  are  not  liable  personally  for  work  upon  the 
ship,  unless  done  by  their  order  or  on  their  credit.  See  the 
cases  collected  in  the  new  edition  of  Abbott,  pp.  31,  &c.  The 
case  of  Leonard  v.  Huntingdon,  decided  by  Chief  Justice 
Thompson,  15  Johns.  R.  302,  is  closely  parallel  to  the  present 
There  the  defendant  had  contracted  to  sell,  but  retained  the 
bill  of  sale  until  the  purchase  money  was  paid ;  and  he  was 
held  not  liable  for  repairs  done  in  the  mean  time  by  the  orders 
of  his  equitable  vendee.  The  Cpurt  asserted  substantially  the 
same  principle  which  the  English  courts  have  in  later  years 
decided  to  be  the  true  one,  that  the  question  of  liability  refers 
itself  directly  and  exclusively  to  the  question,  "  upon  whose 
credit  was  the  work  done  V9    1  Ry.  &  M.  42, 

I  therefore  dismiss  the  libels  against  the  vessels,  and  against 
Theodore  Birely.  Regarding  all  the  circumstances,  hgwever, 
the  case  seems  to  be  on£,  in  which  the  Court  may  properly 
exercise  a  discretion  as  to  the  costs  to  be  paid  by  the  parties 
respectively,  and  I  therefore  order  that  the  full  costs  being  first 
taxed,  the  one  half  thereof  be  paid  by  the  libellant  and  the 
other  by  the  respondent. 
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GEORGE  F.  CURTIS  v.  8ETH  F.  NYE. 

i 

Court  of  Common  Pleas,  Massachusetts,  Suffolk  County,.  January 
Term,  1 647,  at  Boston. — (Boston  Law  Reporter.) 

(1.)  In  an  action  brought,  to  recover  compensation  for  professional  service*  in 
advocating  a  petition  for  a  rail  road  before  a  committee  of  the  legislature,  non-join- 
der of  the  residue  of  the  petitioners  was  pleaded  in  abatement,  and  issue  joined  upon 
this  plea,  the  court  held  that  in  order  to  sustain  the  plea,  it  must  be  proved  that 
each  and  all  of  the  persons  named  therein  contracted  with  the  plaintifil  The  jury 
are  further  bound  to  inquire  whether  any  others  of  the  signers  of  the  petition  con* 
tracted  with  the  plaintiff,  and  if  they  did  not,  the  plaintiff  was  entitled  to  a  verdict 
against  the  defendant,  having  proved  that  he  did  contract 

(8.)  Upon  the  question  of  damages,  the  jury  are  in  their  sound  discretion  to  al* 
low  the  plaintiff,  what  he  reasonably  deserved  to  have  for  his  services.  The  first 
element  in  this  determination  is  to  be  found  in  the  testimony  of  witnesses  who  are 
competent  to  speak  to  the  point 

(3.)  A  professional  service  is  worth  just  what  it  will  bring,  and  has  a  market 
value  like  any  other  service. 

This  was  an  action  brought  to  recover  the  sum  of  two  hun- 
dred and  twenty-five  dollars,  charged  by  the  plaintiff  for  pro- 
fessional services,  in  advocating  a  petition  for  a  rail  road  from 
Sandwich  to  Plymouth,  before  a  committee  of  the  legislature, 
in  March,  1646.  The  defendant  pleaded  in  abatement  the 
non-joinder  of  about  two  hundred  other  persons,  being  the 
residue  of  the  petitioners,  all  of  whom  resided  in  the  town  of 
Sandwich,  except  Watson  Freeman,  who  resides  in  Boston* 
Issue  was  joined  upon  a  replication  to  this  plea.  Merrick,  J. 
ruled  that  the  plaintiff  should  open  and  close,  and  that  the 
question  of  damages  was  open  to  both  parties. 

The  plaintiff  proved  his  retainer,  by  the  defendant,  in  the 
following  manner :  Mr.  C.  H.  Warren  testified,  that  when  the 
hearing  on  the  petition  of  "Seth  F.  Nye  and  others"  was 
about  to  come  on  before  the  committee,  the  defendant  applied 
to  him  to  act  as  counsel  for  the  petition,  but  that,  on  account 
of  his  other  engagements  he  declined.  The  defendant  then  re- 
quested  Mr.  Warren  to  recommend  some  one,  and  he  recom- 
mended the  plaintiff,  and  offered  to  see  the  plaintiff  for  the  de- 
fendant and  engage  his  services.  This  offer  was  accepted,  and 


47*  0VRT1S  t>.  NYE. 

Mr.  Warren  saw  the  plaintiff,  and  stated  to  him,  in  answer  to  an 
inquiry,  that  the  defendant,  was  a  person  of  respectability  and 
pecuniary  responsibility  ;  and  the  plaintiff  thereupon  agreed  to 
.be  detained  in  the  case.  Subsequently,  on  the  same  day,  the 
defendant  called  at  the  plaintiff's  dffice,  in  company  with  a 
gentleman  who  introduced  him,  and  instructed  the  plaintiff  in 
the  case,  and  the  hearing  commenced  soon  after,  and  was  con- 
tinued through  five  sessions  of  the  committee,  held  in  the 
morning  from  nine  to  eleven  o'clock.  The  defendant  was  the 
only  petitioner  who  attended  the  hearing;  and  being  allowed 
to  testify  before  the  committee,  he  there  stated  that  he  started 
the  petition  itself,  and  that  he  procured  most  of  the  signers  to 
it,  and  that  he  owned  real  estate  in  Plymouth.  Watson  Free- 
man testified  that  he  never  gave  the  defendant  any  authority 
to  employ  counsel  on  his  behalf,  or  to  incur  any  expenses  on 
his  account;  and  that  he  signed  the  petition  merely  to  oblige 
the  defendant 

Messrs.  Warren,  E.  H.  Derby,  and  P.  B.  Crownmshield, 
the  latter  a  member  of  the  committee,  who  were  acquainted 
with  the  services  performed  by  the  plaintiff,  testified,  that,  in 
their  judgment,  the  plaintiffs  bill  was  a  reasonable  and  proper 
charge  for  the  services  rendered.  All  these  gentlemen  con- 
curred in  saying  that  this  branch  of  professional  labour  is  very 
arduous  and  irksome,  and  involved  subjects  of  a  new  charac- 
ter, and  is  usually  required  to  be  remunerated  at  a  higher  rate 
than  services  in  the  courts,  which  occupy  the  same  length  of 
time.  It  was  admitted  that  the  application  in  this  case  was 
not  successful,  a  rival  road  having  been  chartered. 

The  defendant  introduced  the  original  petition,  but  proved 
none  of  the  signatures  to  it,  except  his  own  and  that  of 
Watson  Freeman.  He  also  introduced  a  bill  rendered  by  the 
plaintiff  to  the  defendant,  in  which  the  charge  was  made  to 
"  Seth  F.  Nye,  and  others,  petitioners  for  a  rail  road,"  &c. 
The  court  intimated  that  the  plea  in  abatement  necessarily 
failed,  if  the  jury  believed  W.  Freeman,  and  also  because  the 
other  signatures  were  not  proved.  But  the  defendant's  coun- 
sel claimed  the  right  to  go  to  the  jury  upon  the  question  of  the 
contract  as  well  as  the  damages. 
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William  Dehoit,  and  George  T.  Curtis,  for  the  plaintiff. 
B.  F.  Hallett,  for  the  defendant 

Merrick,  J.  instructed  the  jury:  1.  That  if  they  believed 
the  testimony  of  Freeman,  the  plea  in  abatement  could  not  be 
sustained.  It  was  necessary,  in  order  to  make  out  the  defence, 
that  the  defendant  should  show  that  each  and  all  of  the  persons 
named  in  the  plea  contracted  with  the  plaintiff.  If  one  of  them 
did  not  make  any  such  contract,  or  did  not  authorize  it  to  be 
made  by  the  defendant  on  his  behalf,  the  plea  failed  to  be  sup* 
ported  by  the  proof.    Again,  they  were  to  inquire,  whether 
there  was  any  evidence  that  any  of  the  persons  whose  signa- 
tures purported  to  be  upon  the  petition,  except  the  defendant, 
contracted  with  the  plaintiff.    If  they  did  not,  the  plaintiff  was 
entitled  to  a  verdict,  for  he  had  proved  that  the  defendant  did 
contract  with  him  for  the  services  which  were  rendered. 
2.  Upon  the  question  of  damages,  it  was  for  the  jury,  in  their 
sound  discretion,  to  allow  the  plaintiff  what  he  reasonably  de- 
served to  have  for  his  services.    The  first  element  in  this  de- 
termination was  to  be  found  in  die  testimony  of  the  witnesses, 
who  were  competent  to  speak  to  the  point   They  had  testified 
that  the  charge  was  reasonable,  and  that,  in  their  opinion,  the 
services  which  were  actually  rendered,  could  not  have  been 
procured  for  a  less  sum.    A  professional  service  is  worth  just 
what  it  will  bring ;  what  the  community  are  willing  to  pay. 
It  has  its  market  value,  like  all  other  services.    A  man  may 
be  hired  for  a  dollar  a  day  to  do  some  kinds  of  work,  but  a 
counsellor  of  the  court  cannot  be  hired  for  a  like  sum  to  per- 
form  the  services  peculiar  to  his  profession.    Why  is  this  ? 
why  is  the  service  of  a  physician,  who  enters  a  sick-room  and 
spends  a  short  time  with  a  patient,  said  to  be  worth  more 
than  the  service  of  a  porter,  who  spends  the  same  time  in 
transporting  a  heavy  burthen  by  the  exercise  of  physical 
strength  ?     First  -  because    there  is    a  difference    between 
physical  and  intellectual  labour,  which  mankind    choose  to 
recognize,  and  to  remunerate  accordingly.  Secondly,  because 
the  training,  education,  and  discipline  of  professional  men  is  a 
slow  and  costly  process.    Why  is  it,  that  there  is  a  difference 
vol.  vi. — 61 
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in  the  value  of  the  services  of  different  members  of  die  same 
profession  ?  Because  there  are  diversities  of  gifts ;  because 
experience,  skill,  and  faculty  of  using  professional  knowledge, 
make  differences,  even  where  there  is  the  same  diligence  and 
fidelity.  These  qualities  will  command  higher  rates  of  remune- 
ration ;  and  because  they  will  command  more,  they  are  worth 
more.  It  had  been  argued,  that  the  legal  profession  is  a 
monopoly.  It  is  a  monopoly  very  widely  diffused,  and  any 
man  may  enter  into  it  who  will  qualify  himself  to  perform  its 
'duties.  After  he  is  qualified  no  one  is  bound  to  employ  him ; 
T>ut  if  he  is  employed,  he  is  entitled  to  the  remuneration  which 
services  of  the  same  quality  will  command  from  others.  It 
had  been  said,  that  the  legislature  did  not  like  to  have  the 
lawyers  come  before  their  committees,  and  make  these  long 
Arguments.  If  so,  and  if,  when  called  to  render  these  services, 
the  members  of  the  profession  exposed  themselves  to  displeasure 
and  obloquy,  it  was  for  the  jury  to  consider  whether  that  cir- 
cumstance ought  to  diminish  their  compensation.  Evidence 
had  been  offered  to  show,  that  the  services  of  counsel  before 
committees  of  the  legislature  were  more  arduous  and  irksome 
than  the  ordinary  routine  of  professional  duty  in  the  courts; 
that  the  attendance  was  irregular,  and  therefore  it  interrupted 
other  engagements ;  and  that  it  took  counsel  away  from  their 
places  of  business,  and  carried  them  for  a  time  away  from 
their  clients ;  and  that  the  subject  of  railroads  involved  new 
branches  of  learning,  which  must  be  mastered  by  the  advocate. 
If  so,  these  circumstances  ought  to  enhance  the  compensation 
of  counsel.  In  the  present  case  the  jury  had  the  means  of 
judging  what  the  serviced  were.  It  was  for  the  jury,  in  their 
sound  judgment,  to  say  what  they  were  reasonably  worth, 
and  to  add  to  that  sum  interest  from  the  date  of  the  writ  The 
jury  were  out  about  four  hours,  and  the  next  day  returned  a 
verdict  for  9204,47. 
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KING8LBY  «.  PRENTI98. 

Philadelphia  Common  Pleas. 

Hant  accruing  after  a  decree  of  bankruptcy  and  before  the  bankrupt's  discharge, 
is  not  barred  by  his  certificate. 

k 
k  * 

m 

This  was  a  case  stated  in  the  nature  of  a  special  verdict, 
wherein  the  following  material  facts  were  supposed  to  be 
found. 

The  defendant,  on  the  28th  February,  1842,  rented  of  the 
plaintiff  a  house  in  the  city  of  Brooklyn,  at  the  yearly  rent  of 
9300,  payable  quarterly,  the  lease  to  take  effect  from  the  first 
day  of  May,  1842.  One  quarter's  rent,  975,  accrued  on  the 
1st  May,  1848,  for  the  recovery  of  which,  this  action  was 
brought  - 

On  the  2nd  November,  1842,  the  defendant  filed  his  petition 
in  the  District  Court  of  the  United  States  for  the  southern  dis- 
trict of  New  York,  praying  the  benefit  of  tne  bankrupt  law  of 
10th  August,  1841. 

On  the  30th  December,  1842,  he  was  decreed  a  bankrupt. 
His  discharge  was  refused  by  the  District  Court,  and  thereupon 
he  appealed  to  the  Circuit  Court  of  the  United  States  for  the 
same  district,  by  which  latter  court  his  discharge  was  decreed 
and  his  certificate  allowed  him  on  the  7th  June,  1845. 

The  question  was,  whether  his  discharge  was  a  bar  to  an 
action  brought  for  the  recovery  of  the  rent  accruing  after  his 
decree  and  before  his  discharge. 

Mr.  Thayer,  for  the  plaintiff,  contended,  that  the  certificate 
was  no  bar,  because  the  claim  for  rent  was  not  proveable  un- 
der the  act,  inasmuch  as  there  was  no  subsisting  debt  at  the 
time  of  the  decree  of  bankruptcy ;  and  the  previous  undertaking 
to  pay  rent  to  accrue  at  a  future  day,  did  not  fail  within  the 
5th  sec  of  the  bankrupt  act  relating  to  uncertain  or  contingent 
demands  and  debts  payable  in  future.     He  cited  Bosler  a 
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Kuhn,  8W.4  S.  183 ;  Large  v.  Boater,  8  Penn.  L.  J.  246 ; 
Sections  4,  5,  8,  1,  and  10,  of  the  bankrupt  act;  Donnell  «• 
Swaim,  8  Penn.  L.  J.  898 ;  Downe  v.  Brackett,  5  L.  J.  892 ; 
Auriol  v.  Mills,  1  H.  Black.  433,  and  4  T.  R.  94. 

Mr.  Walk,  for  the  defendant,  argued,  that  the  defendant's 
liability  to  pay  the  rent,  was  incurred  on  the  28th  February, 
1842,  when  the  lease  was  signed,  and  that  that  being  previous 
to  the  decree,  the  debt  was  proveable  under  the  bankrupt  act, 
and  therefore  discharged  by  his  certificate.  He  contended  that 
a  distinction  should  be  made  between  this  case  and  Bosler  v. 
Kuhn,  the  latter  being  an  action  upon  a  covenant  to  pay  ground 
rent  which  was  perpetual  He  relied  upon  the  4th  and  5th 
sections  of  the  act 

Per  Curiam. — Without  going  further  into  the  matter,  we  are 
of  opinion,  that  this  case  is  ruled  by  the  decision  of  the  Supreme 
Court  in  Bosler  t>.  Kuhn,  8  W\  &  S.,  and  can  perceive  no 
reasonable  ground  of  distinction  between  that  case  and  this. 
Judgment  for  the  plaintiff. 


EDWARD*  9.  MATTHEWS. 

Court  of  Exchequer,  Easter  Term,  May  4,  1847. 

(1.)  The  Court  will  not  Mt  aside  a  verdict  on  the  ground  that  the  wrong  party 
m  allowed  to  begin  at  the  trial,  unless  it  is  manifest  that  some  injustice  or  injury 
has  resulted  from  the  error ;  and  therefore, 

(3.)  If  on  the  trial  of  a  feigned  issue,  directed  for  the  purpose  of  informing  die 
conscience  of  the  Court,  the  judge  calls  on  the  wrong  party  to  begin,  the  Court 
will  not  grant  a  new  trial  if  they  consider  the  verdict  supported  by  the  evidence. 

This  was  a  feigned  issue  directed  by  this  Court,  under  the 
Interpleader  Act,  which  was  tried  before  Pollock,  C.  B.,  and  a 
verdict  returned  for  the  plaintiff. 

Watsoit,  on  the  22nd  April,  moved  to  set  aside  the  verdict 
First,  because  the  plaintiff  was  improperly  called  upon  to  be- 
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gin,  the  burden  of  proof  lying  on  the  defendant  Mercer  v. 
Whall,  5  Q.  B.  Rep.  447 ;  Ashby  v.  Bates,  4  D.  &  L.  38. 
Secondly,  because  the  verdict  was  against  the  evidence. 

Pollock,  C.  B. — We  are  of  opinion  that  there  ought  to  be  no 
rule  in  this  case.  The  objections  taken  by  the  defendant's 
counsel  are,  first  that  the  wrong  party  was  called  on  to  begin 
at  the  trial ;  and  secondly,  that  the  verdict  was  against  the  evi- 
dence. On  the  first  of  these  questions  it  is  to  be  observed,  that  this 
was  not  the  case  of  an  action,  but  was  an  issue  directed  to  in- 
form the  conscienge  of  the  court  on  a  certain  subject  Possibly 
therefore  the  rule,  if  there  be  such  a  one,  that  a  wrong  decision 
as  to  the  party  called  on  to  begin,  with  mischief  resulting  from 
it,  would  be  ground  for  a  new  trial,  may  not  apply  here;  be- 
cause if  the  Court  is  satisfied  with  the  result  of  the  trial,  there 
can  be  no  occasion  for  a  fresh  one.  So  the  Court  of  Chancery 
often  directs  an  issue  to  inform  its  own  conscience  as  to  facts, 
and  that  court  may  be  so  satisfied  with  what  has  transpired  at 
the  trial,  that  although  the  verdict  of  the  jury  may  be  open  to 
exception,  the  Court  has  obtained  a  sufficient  view  of  the  rights 
of  the  parties  to  enable  it  to  act  It  has  been  doubted  whether 
such  a  general  rule  as  that  which  I  have  stated  relative  to  the 
right  to  begin,  exists ;  but  we  think  it  unquestionably  does.  It 
appears  that  the  rule  adopted  in  this  Court  is  this,  that  the 
plaintiff  or  defendant  having  been  called  on  to  begin  when  the 
proof  of  the  issue  lay  on  his  adversary,  is  not  a  sufficient 
ground  for  a  new  trial,  unless  it  is  manifest  that  the  course  of 
justice  has  been  thereby  interfered  with,  and  some  substantial 
injury  effected  at  the  trial  of  the  cause.  I  own  my  impression 
at  one  time  was,  that  a  miscarriage  as  to  who  should  begin 
was  so  important  a  matter  and  might  in  many  instances  inter- 
fere so  much  with  the  course  of  justice,  that  we  ought  always 
to  interfere  and  correct  it;  but  on  referring  to  the  judgment  of 
the  Court  in  the  cases  to  which  I  have  alluded,  we  must  now 
take  it  as  settled  that  the  question  whether  any  injury  has  been 
done  by  the  erroneous  ruling  of  the  judge  at  Nisi  Prius,  is  in- 
volved in  the  question  of  the  propriety  of  granting  a  new  trial 
for  it    In  the  present  case  there  has  been  no  injury  done — the 
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trial  was  of  an  issue  directed  for  the  purpose  of  informing  the 
conscience  of  the  Court,  and  on  looking  at  all  the  evidence  we 
think  that  the  verdict  was  right,  and  consequently  ought  not 
to  be  disturbed. — Rule  refused. 


EICHELBERGER,  bt  al.  a  EICHELBERGER. 

In  the  District  Court  for  the  City  and  County  of  Lancaster. 

(1.)  One  of  many  joint  tenants  has  a  right  to  prosecute  a  suit  in  relation  to  the 
joint  estate,  in  the  names  of  all,  though  the  others  dissent  and  disclaim. 

(2.)  Any  joint  tenant  may  disclaim  and  thereby  withdraw  himself  from  all  the 
consequences  of  the  proceeding. 

(3.)  A  disclaimer  of  a  joint  tenant  filed  of  record,  is  equivalent  to  a  judgment  of 
severance  in  the  suit 

Rule  to  show  cause  why  this  suit  should  not  be  discontinued, 
or  why  John  Eichelberger's  natpe  as  one  of  the  plaintiffs,  shall 
not  be  stricken  off. 

Mr.  Ellmakkr,  for  the  defendant  This  is  an  action  of 
waste.  The  summons  was  issued  February  6, 1845.  On  the 
14th  March,  1845,  John  Eichelberger  appeared  and  disclaimed. 
Jacob  Loudenslager,  another  plaintiff,  has  also  made  his 
affidavit  disclaiming  the  suit,  and  the  same  motion  is  now 
made  in  relation  to  him.  It  would  seem  strange,  if  the  suit 
should  be  allowed  to  be  carried  on,  against  their  consent  and 
wish,  at  the  instance  of  another  individual,  who  may  thus 
saddle  them  with  his  own  proceeding  and  all  its  consequences, 
of  which  they  disapprove. 

Mr  Stevens,  for  the  plaintiff.  This  is  a  joint  action, — an 
action  by  joint  tenants.  It  must  therefore  be  brought  in  the 
name  of  all  the  tenants.  We  have  a  right  to  proceed  in  the 
name  of  all,  if  we  have  any  right  to  sue.  It  is  an  incident  of 
our  title ;  nor  can  these  parties  legally  complain,  so  long  as 
they  hold  as  joint  tenants,  nor  deny  our  right,  without  forfeit- 
ing their  own. 
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'  HAYEs^President.  John  Eichelberger  and  Jacob  Louden- 
•lager  have. both  disclaimed  the.  prosecution  of  this  suit;  and 
their  disclaimers  are  filed.  The  plaintiffs,  John  Eichelberger, 
Jacob  Eichelberger,  and  Jacob  Loudenslager,  are  joint  tenants 
ef  the  premises  mentioned  in  the  writ.  Though  any  one  or 
two  of  them  may  disclaim  and  refuse  to  join  in  the  prosecution 
of  the  action  with  the  rest,  they  have  no  right  to  prevent  the 
others  from  proceeding.  The  motion  to  compel  the  plaintiff, 
Jacob  Eichelberger,  to  discontinue,  is  therefore  untenable.  But 
they  may  dissever,  and  the  plaintiff,  who  wishes  to  prosecute 
the  suit,  is  entitled  to  a  judgment  of  severance.  The  ancient 
practice  was,  for  any  joint  tenant  desirous  of  suing,  when  his 
co-tenants  refused  to  appear,  to  issue  process  of  summons  and 
severance,  and  pray  judgment  ad  prosequendum  solum. 

But  the  process  of  summons  is  unnecessary,  where  the 
plaintiffs  all  appear.  In  that  case,  when  some  refuse  to  proceed 
and  prosecute,  the  rest  may  pray,  and  the  court  will  grant  a 
judgment  of  severance,  or  a  disclaimer  filed  will  be  regarded 
sis  the  same  thing.  This  was  the  course  recognized  and  ap- 
proved in  the  case  of  Gallagher  v.  Jackson,  1  S.  &  R.,  492. 
There,  no  judgment  of  severance  was  actually  entered.  But 
one  of  the  appellants,  Evans,  came  into  court  and  stated,  that 
the  appeal  was  entered  by  Gallagher  without  his  consent  and 
contrary  thereto,  and  desired  that  it  might  be  struck  off.  Ch. 
J.  TiLGHMAir  said :  "  In  this  case  there  was  no  formal  sum- 
mons and  severance ;  but  it  appears  on  the  record,  that  one  of 
the  defendants  separated  himself  from  the  other  by  coming  in- 
to court  and  disavowing  the  appeal ;  so  that  there  was,  in  fact, 
a  severance."  Yeates,  J.  said, "  It  would  have  been  an  idle 
ceremony  to  issue  a  summons  to  Evans,  ad  sequendum  simul, 
when  he  had  appeared  gratis  upon  the  rule ;  after  which  and 
not  before  could  judgment  of  severance  be  given  according  to 
the  authority  of  Lord  Cromwell  &  Andrews,  Yelv.  4.  This 
was  a  severance  in  fact ;  Evans  publicly  disclaimed  the  appeal 
arid  withdrew  himself  from  all  its  consequences."  He  also  re- 
marked, that  he  knew  "  of  no  instance  in  Pennsylvania  where 
this  mode  of  procedure  had  been  followed."  (i.  e.  by  summons 
and  judgment  of  severance,)  "  but  here  it  has  been  pursued 
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substantially.  It  is  expressed  in  the  opinion  of  the  president 
of  the  Court,  that  on  the  rule  to  show  cause  why  the  appeal 
should  not  be  struck  off  the  record,  John  Evans  appeared  in 
open  court,  and  stated  that  the  appeal  was  entered  by  Peter 
jSallagher,  without  his  consent  and  contrary  thereto,  and  de- 
sired that  the  same  might  be  stricken  off."  But  notwithstand- 
ing this  substantial  severance,  it  was  held,  that  the  writ  of 
error  was  properly  brought  in  the  names  of  both  defendants, 
against  whom  the  judgment  was  originally  given  from  which 
the  appeal  was  taken.  "  Evans/9  observed  Judge  Yeates, 
u  cannot  be  implicated  in  the  event  of  this  writ  The  judg- 
ment against  him  before  the  justice,  stands  in  full  force ;  from 
this,  he  has  not  appealed,  or  brought  error." 

So  in  this  case,  the  suit  is  correctly  brought  in  the  names  ef 
all  the  joint  tenants,  because  the  title  is  a  joint  one,  per  my  ei 
per  tout,  and  it  must  be  prosecuted  in  their  names;  but  those 
who  have  severed,  by  their  disclaimers  filed  of  record,  are  no 
longer  implicated  in  the  consequences  of  the  proceeding. 

With  this  explanation,  the  rule  to  show  cause  is  discharged* 


JONATHAN  PROUT,  et  al.  v.  Z.  BERRY,  AND  WIFE— 
December,  1844.    2  Gill,  now  in  press. 

(1.)  The  legislature  have  no  power  in  any  given  determination  of  the  Cowl  of 
Appeals,  to  declare  what  would  be  the  rights  of  the  parties.  That  is  a  judicial 
power  which  the  legislature  does  not  possess. 

(2.)  Where  the  Court  of  Chancery,  in  1838,  directed  certain  parties  to  a  cause 
to  pay  their  proportion  of  certain  annuities,  and  the  persons  supposed  to  be  aggrieved 
had  lost  their  right  of  appeal  by  lapse  of  time,  and  in  1843  obtained  an  act,  by 
which  this  court  was  authorized  and  required  to  take  cognizance  of,  and  hear  and 
determine  the  said  cause  "  in  manner  and  to  every  effect  as  if  such  transcript  had 
been  in  due  time  transmitted."  Held,  that  this  court  was  bound  to  presume,  that 
in  compliance  with  the  order  of  1838,  the  appellees'  proportion  of  the  annuity  had 
been  paid,  and  this  court  could  not  determine  the  case  in  manner,  and  to  every 
effect,  as  if  the  appeal  had  been  taken  in  due  time. 

(3.)  A  legislative  act,  authorizing  an  appeal,  must  either  be  capable  of  being  com- 
plied with  by  the  court,  and  the  terms  of  die  grant  followed,  or  the  act  must  be  un- 
constitutional. 

(3.)  The  legislature  may  pass  laws  conferring  on  this  court  the  right  to  hear  ap- 
peals in  special  cases,  after  the  time  allowed  by  the  general  law  had  passed  by ;  but 
such  a  law,  to  have  efficacy,  must  leave  this  court  untrammelled,  as  to  the  mode  or 
manner  of  administering  justice. 
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TWADDELL'8   APPEAL* 


The  importance  of  the  decision  pronounced  in  this  case,  by  the  Supreme 
Court,  would  seem  to  require  some  examination  of  the  principles  on  which 
it  rests.  This  is  advanced  without  favour  to  discussions,  tending  to  shake 
the  authority  of  established  law ;  for  in  general,  a  case  which  furnishes  a 
oertain  rule  of  action,  without  contravening  any  maxim  of  morals,  even 
though  incorrect  in  theory,  and  opposed  to  the  current  of  decision,  may  be 
regarded  less  injurious,  thaji  questions  rendered  doubtful  bv  disputation. 
On  the  other  side,  a  decision  which  has  not  been  confirmed  by  time,  nor 
extensively  followed  in  the  transaction  of  business,  may  be  examined  not 
only  with  propriety,  but  in  the  hope,  that  if  shown  erroneous,  opportunity 
for  correction  will  be  embraced,  and  confusion  to  the  science  and  practical 
injury  be  averted. 

The  facts  involved  in  the  case,  so  nearly  as  we  have  been  able  to  gather 
them,  are  the  following:  James  Twaddell,  of  the  County  of  Philadelphia, 
was  appointed  guardian  of  Henry  Ogle,  in  the  month  of  October,  1837.  In 
December,  1838,  without  an  order  of  Court,  and  without  the  direction  of 
any  parry  interested,  he  invested  the  sum  of  three  thousand  two  hundred 
doUart,  comprising  nearly  the  whole  of  the  funds  of  his  ward,  in  a  certifi- 
cate of  the  loan  of  the  Lehigh  Coal  and  Navigation  Company.  This  was  not 
the  mortgage  loan.    The  forms  of  the  certificates  are  not  identical ;  and  to 

St  the  matter  beyond  dispute,  that  loan  was  not  effected  by  the  Company 
1  several  years  afterwards.— The  account  of  the  guardian,  claiming  a 
credit  for  the  amount  of  this  certificate,  excepted  to  for  this  cause,  was  re- 
ferred by  the  Orphans'  Court  to  an  auditor,  before  whom  the  most  material 
facts  established  were,  that  the  loan  was  then  worth  thirty  eight  dollars, 
for  about  one  hundred  dollars  originally  paid ;  that  no  interest  upon  it,  had 
been  received  subsequently  to  October,  1841,  the  date  of  a  general  suspen- 
sion of  payments  by  the  Company  ;  that  the  guardian,  a  gentleman  of  large 
means,  had  not  thus  invested  any  funds  belonging  to  himself;  and  that,  al- 
though he  had  caused  a  petition  to  the  Court  to  be  prepared,  in  accordance 
with  the  provisions  of  the  act  of  1832,  he  had  refrained  from  presenting  it, 
and  bad  made  the  investment  without  that  formality. 

To  the  report  of  the  auditor  erasing  this  credit,  and  debiting  the  account- 
ant *n  ca8n»  wit*1  t^e  amount  0I*  *he  certificate  and  interest,  the  latter  filed 
exceptions,  which,  after  argument,  were  dismissed  by  the  Court  From  this 
decree,  the  accountant  appealed  to  the  Supreme  Court,  by  whom  a  decision 
was  made,  reversing  that  of  the  Orphans'  Court  On  the  reasoning  em- 
ployed and  the  conclusions  adopted  by  the  Supreme  Court,  in  the  opinion 
pronounced  on  this  occasion,  it  is  our  purpose  to  remark  with  brevity. 

We  delay  not  now  to  inquire,  whether  it  was  or  was  not  the  intention 

*  The  communication  which  follows  is  adverted  to  in  a  note  to  the  case 
with  which  the  present  number  opens. 
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the  legislature,  to  interdict  other  modes  of  investment,  than  those 
enumerated  in  the  act  of  1332.  In  considering  the  policy  of  sanctioning  an 
investment  in  the  Lehigh  loan,  it  is  difficult  to  see,  how  that  question  could 
necessarily  arise.  *  In  Nyce's  estate,  5  W.  &  S.  254,  it  was  avoided ;  and 
in  the  latter  part  of  this  opinion,  the  case  is  made  to  turn  on.  other 
grounds.  Between  that,  and  the  point  here  presented,  there  was  a  vast 
space,  in  which  many  an  orphan  might  have  sought  and  found  a  security, 
of  which,  it  is  feared,  this  decision,  if  adhered  to,  must  deprive  him. — It  may 
also  be,  that  the  inconvenience  and  expense  of  presenting  a  petition  to  the 
court,  in,  instances  where  the  fund  is  small,  would  operate  oppressively, 
and  outweigh  the  advantages  derived  from  a  literal  compliance  with  the 
act  of  Assembly.  Pretermitting  all  these  grounds,  we  desire  to  know,  by 
what  process  of  reasoning  the  Court  reach  the  conclusion,  that  this  act  was* 
intended  for  the  benefit,  not  of  the  cestui  que  trust,  but  of  the  trustee  ? 
What  part  of  it  gives  colour  for  such  an  inference?  Who  advocated  its 
passage  on  that  ground  ?  What  maxim  of  policy,  or  principle  of  justice, 
dictates  the  passage  of  acts  of  Assembly,  for  the  protection  of  men  of  age, 
of  experience,  of  prudence  and  business  capacity,  against  parties  of  whom 
nothing  is  known,  but  their  tender  years,  and  the  unlimited  confidence  re- 
posed in  the  trustee  by  themselves  and  their  friends  ?  Protect  the  trustee 
against  what?    Protect  him  against  whom? 

But  it  seems  that  neither  the  English  nor  the  American  rule  will  answer ; 
m  particular  parts  of  the  State,  it  is  intimated,  the  former  may;  in  others, 
not  at  all ;  ana  we  are  to  be  favoured  with  one,  which  shall,  with  commend- 
able flexibility,  accommodate  itself  to  the  circumstances,  in  which  trustees 
who  have  negligently  employed  trust  moneys,  may  find  themselves  placed. 
On  this  point,  we  confess  to  have  received  some  information.  We  had  not 
previously  been  aware  of  any  principle,  which  rendered  the  error  of  a  com- 
munity, to  whatever  cause  owing,  more  venial  than  that  of  an  individual. 
We  had  supposed  a  principle  of  law,  a  matter  not  dependent  either  on 
latitude  or  longitude,  on  county  lines,  or  the  courses  of  mountains  or  rivers. 
We  had  thought,  that,  as  the  establishment  of  a  legal  principle  resulted 
from  certain  deductions  of  reason,  what  was  legal  and  just  in  one  place, 
was  so  in  every  other  place.  That  different  judges  might  differ  in  opinion 
we  had  reason  to  credit;  but  that  the  same  Court  would  prescribe  opposite 
rules  of  law,  upon  the  same  subject,  for  different  parts  of  its  territorial 
jurisdiction,  we  did  not  believe.  We  supposed  that  if  it  were  unlawful  a 
man  should  knock  down  another  in  Philadelphia,  it  was  so  also  in  Pittsburg ; 
that  a  conveyance  of  land  to  one  and  to  his  heirs  and  assigns,  would  pass  a 
fee  simple  on  either  side  of  any  river  or  mill  race ;  that  a  trustee  was 
legally  round  to  account  for  violating  his  trust,  whether  he  lived  on  this 
side  of  the  mountain  or  on  that.  But  we  abandon  all  such  revolutionary 
doctrines. 

How  the  Court  arrived  at  the  conclusion  that  this  investment  was  made, 
M  not  on  personal  security,"  but  "  in  substance,  though  not  in  form,  on  real 
security,"  it  is  difficult  to  discover.  Concede  the  Company  to  own  lands. 
What  then  ?  Suppose  an  executor  to  lend  the  money  of  the  heir  or  legatee, 
on  the  promissory  note  of  a  natural  person,  owning,  at  the  date  of  the  loan, 
real  estate  of  greater  value  than  the  total  amount  of  its  incumbrances,  and 
of  the  owner's  personal  debts  ?  Suppose  even,  on  the  part  of  the  borrower, 
a  stout  promise  to  appropriate  the  income  of  his  real  estate  to  the  payment 
of  interest  on  the  loan.  Is  this  such  a  real  security  as  is  contemplated  by 
the  act  of  Assembly  ?  Suppose  the  promisor  to  sell  the  land,  or  to  assign 
it  in  payment  of  debts  subsequently  contracted,  or  the  sheriff  to  offer  those 
attentions,  which  distinguish  his  intercourse  with  certain  classes  of  society, 
and  to  sell  it  for  him ;  nay,  suppose  the  borrower,  on  the  day  after  receiving 
the  money,  to  confess  a  judgment,  for  the  very  purpose  of  procuring  a  ju- 
dicial sale  of  the  land, — where  is  the  security  then?     When  it  is  in- 
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tondod  not  to  decide,  "whether  money  may  not  in  any  case  he  safely  hn 
vested  en  merely  personal  security,"— do  the  Court  mean  to  signify, 
that  this  is  such  an  investment  as  they  would  sanction  1  Yet  where 
the  distinction  between  the  hypothetical  and  the  decided  case,  ex* 
cent  that  in  the  one,  the  borrower  is  a  corporation  without  body  or  soul,  and 
in  the  other  is  presumed  to  have  both  ? 

Much  of  the  decision  finds  its  support  in  the  character  of  the  Company* 
We  have  no  desire  to  detract  from  its  character.  The  utmost  harm  we 
wish  it,  is  success  in  paying  its  just  debts.  But  is  its  title  to  the  praise  of 
a  great  and  flourishing  corporation,  so  indisputable?,  Whether  the  value 
of  its  landed  capital  exceeds  or  falls  short  of  the  amount  of  its  liabilities,  is 
a  question  far  more  than  doubtful,  in  the  minds  of  those  who  understand  its 
amirs.  That  it  had,  for  some  time  previously  to  the  decision,  refused  to 
pay,  even  the  interest  on  those  liabilities,  is  mentioned.  At  the  very  date1 
of  the  present  investment,  it  was  engaged  in  borrowing  money  largely; 
how  far  its  claim  to  respect  was  preserved,  by  the  subsequent  mortgage  or 
conveyance  of  its  whole  estate,  to  new  creditors,  so  distrustful  of  iU charac- 
ter and  capacity,  that  they  refused  to  lend  without  a  mortgage,  and  by  thus 
disabling  those  who,  like  Mr.  Twaddell,  had  advanced  their  money,  simply 
upon  its  honour,  to  obtain  payment  either  of  principal  or  interest,  and  by 
continuing  that  state  of  things  up  to  the  hour  of  the  decision,— may  afford 
some  additional  ground  for  diversity  of  sentiment  Whether  the  convey* 
ance  thus  made,  was  such  a  fraud  on  the  latter  class  of  creditors,  as  to 
render  the  instrument  itself  invalid  as  to  them,  has  not  been  decided.  Be  that 
as  it  may,  what  do  all  these  (acts  show  it,  but  the  fittest  imaginable  subject 
for  the  changes  effected  in  a  commercial  community,  by  the  existence  of 
pecuniary  pressure  ?  Indeed,  the  very  location  of  its  canals,  would  indi- 
cate, as  experience  has  shown,  that  they  must  ever  be  the  sport  of  wind 
and  flood.  Like  the  State  Improvements  in  the  same  region,  they  appear 
to  be  held  of  the  elements,  by  a  species  of  villein-tocage,  rather  than  by 
any  other  tenure ;  unless  it  be  in  frankalmoign  of  the  numerous  loan-bbla* 
era  of  the  company.  Seriously,  is  the  character  of  this  corporation  to  form 
the  criterion  for  future  disposition  of  trust  money,?  But  one  inquiry  would 
seem  to  remain, — if  this  investment  be  good,  what  would  be  bad  ?  Suppose 
the  next  case  to  present  that  of  an  investment  in  stock  of  the  Union  Canal 
Company,  or  or  the  Philadelphia  QtrmanUnon  and  Norristown  Rail 
Road  Company!  Modified  as  those  corporations  have  been  by  legislative 
enactment,  and  loaded  with  debt,  (what  is  there  to  prevent  the  Lehigh 
Company  from  reaching  the  same  pitch!)  would  such  an  use  of  trust 
money  be  determined  legal  1  No ;  for  that  would  be  a  purchase  of  stock, 
and  this  is  a  loan  of  money.  No ;  for  this  Company  own  a  mine.  Let  the 
others  buy  a  mine  !  These  are  the  distinctions !  Verily,  the  question  pre- 
sented to  the  Court  was  a  grave  one,  and  on  the  decision  of  it  may  depend 
the  existence  of  pecuniary  trusts. 

It  is. said  the  investment  in  Nyce's  estate,  was  made  in  the  stock  of  a 
hank,  (to  wit,  the  bank  of  the  United  States,)  and  the  history  of  banking 
shows  something  essentially  hazardous,  in  that  mode  of  employing  money. 
All  true.  But  what  more  does  it  show,  than  a  bank  may  own  large  quanti* 
ties  of  real  and  personal  estate ;  may  pay  its  debts  for  several  years ;  may 
declare  large  dividends;  may  nevertheless  suspend  operations;  may  refuse 
to  redeem  its  notes ;  and  in  the  end,  be  compelled  to  assign  its  estate  and 
effects?  It  does  not  show  that  banking  corporations,  with  their  real  proper* 
ty,  are  more  liable  to  be  swept  away  by  wind  and  rain.  It  does  not  show 
less  ability  to  employ  honest  and  competent  officers,  or  less  skilful  manage- 
ment Slight  examination  would  establish,  that  the  instances  in  which 
banking  corporations  in  the  United  States  have  foiled  to  pay  their  debts, 
have  ,not  been  more  numerous,  in  proportion  to  their  numbers,  and 
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several  capitals,  than  those  instance*  among  Canal  andlUflRoadCompanto? 
Why  are  the  failures  among  the  former,  to  be  struck  out  of  the  catalogue 
of  dispensations  of  Providence  ?  Again,  when  did  the  latter  ever  attain  the 
place  in  popular  confidence,  held  by  the  others  ?  Who  will  presume  to  say 
that  this  corporation,  flourishing  as  it  is,  ever  occupied  the  place,  so  long 
enjoyed  by  the  Institution  in  which  the  investment  in  Nyce's  estate  was 
made  ?  In  that  case,  the  executors,  with  the  approbation  of  the  guardian, 
in  a  time  of  profound  tranquillity,  invested  in  the  stock  of  a  bank,  then  own* 
ing  vast  amounts  of  real  estate, — and  are  made  personally  liable ;  in  this, 
the  guardian,  without  consulting  any  one,  in  a  state  of  monetary  revolu- 
tion, invested  in  the  loan  of  a  Canal  Company,  also  the  owner  of  real 
estate, — and  his  conduct  becomes  a  standard  for  others. 

But,  we  catch  the  full  scope  of  the  decision,  only  by  attending  to  dates. 
The  unprecedented  pecuniary  convulsion  which  arose  in  1837,  had  raged 
with  unabated  violence,  for  the  space  of  eighteen  months.  If  any  circum- 
stances of  time  or  place,  could  have  infused  caution  into  the  conduct  of  a 
fiduciary  agent,  we  must  regard  the  events  which  were  then  transpiring  in  the? 
City  of  Philadelphia  and  elsewhere,  as  calculated  to  work  that  miracle. 
Without  over-statement,  perhaps  the  annals  of  civilization  might  be  suc- 
cessfully challenged,  to  exhibit  the  occurrence  of  the  same  amount  of  pablie 
calamity  and  private  distress,— of  credit  brought  to  bankruptcy,  of  opulence 
to  poverty,  and  competence  to  beggary,  in  the  same  length  of  time,  by  the 
action  of  the  same  causes. — With  these  facts  before  his  eyes,— with  a  pe- 
tition in  his  hand,  which  shows  him  to  have  known  his  duty,  and  in  the 
midst  of  applications  for  loans  on  first  mortgage,  and  of  opportunities  for 
supplying  himself  with  the  stocks  enumerated  in  the  act  of  Assembly,— the 
guardian  deliberately  puts  the  money  of  his  ward,  where,  the  proof  is,  he 
never  put  his  own,  and  invests  it  in  a  canal  stock,  which  speedily  depred- 
ates more  than  sixty  per  cent  in  value;  and  this  is  determined  so  judicious 
an  investment,  as  to  relieve  him  from  liability  to  reimburse  the  loss  oc- 
casioned. 

We  say  this  is  against  reason  and  law.  It  cuts  our  cable.  It  sets  us  all 
afloat,  once  more.  No  opinion  can  be  given,  on  which  any  client  can  rely. 
There  is  neither  case  nor  principle  left.  Parties  must  run  their  chance; 
and  judges  must  pronounce  a  new  decision  for  every  incorporated  Company, 
whatever  its  design,  in  the  State  or  out  of  the  State,  now  in  existence  or 
hereafter  to  be  created,  provided  you  allow  it  a  few  acres  of  land.  Whether 
its  object  be  to  make  rags,  or  to  shave  notes,  to  spin  yarn,  or  to  catch  fish ; 
in  short,  to  whatever  kind  of  sports  the  mind  of  a  trustee  may  incline, 
whether  financial,  rural,  or  strictly  aquatic,  we  see  nothing  to  say,  that 
every  such  new  exhibition  of  taste  or  skill,  must  not  be  met  with  its  corres- 
pondent decision. — We  said  incorporated  Company  ;  but  does  the  decision 
limit  the  investment  to  such  a  company?  Why  might  not  the  money  be 
loaned  to  a  private  mercantile  partnership,  owning  real  estate  ?  Say  the 
-Court,  of  the  Lehigh  Company,  "  the  income  from  its  coal  mines  and  its 
canal,  is  appropriated  to  payment  of  interest  on  its  loans,  in  the  first  instance." 
Is  not  the  income,  nay  are  not  the  entire  effects,  of  a  partnership,  pledged 
in  the  most  solemn  and  sure  legal  manner,  for  the  payment,  not  of  interest 
only,  but  of  all  the  principal  debts ;  so  far  so,  that  until  such  payment, 
neither  a  partner  can  appropriate,  nor  a  creditor  of  a  partner  seise,  the 
joint  property?  Yet  what  business  has  so  completely  monopolized  the 
term  failure?  After  Twaddell's  Appeal,  what  is  there  to  prohibit  the  in- 
vestment of  trust  funds  even  in  an  ordinary  partnership  ? 

M  Had  its  dividends,"  say  the  Court,  of  the  Company,  "  then  been  sus- 
pended, the  case  might  possibly  have  presented  a  different  aspect"  That 
is,  had  it,  at  the  very  date  of  the  investment,  been  refusing  to  discharge  the 
just  demands  upon  it— had  it  been  unable  to  raise  money  enough  either  by 
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bofwwmg  or  tagging,  to  pay  even  a>  dividend  upon  the  soma  borrowed; 
had  it  been  in  a  state  of  absolute  insolvency,  had  it  been  in  the  position  rf  a 
van  who  has  actually  failed  in  business,  and  has  consequently  lost  his  com* 
mercial  credit, — then  it  was  possible — it  might  have  been,  that  the  case 
would  have  presented  a  different  appearance,  and  that  the  investment  would 
have  been  regarded  injudicious. 

Of  that  portion  of  the  opinion,  which  appoints  the  future  test  of  the  re* 

risibility  of  trustees,  by  declaring  that  they  shall "  be  held  responsible  only 
supine  negligence,"  we  need  say  little  more  than  to  inquire,  in  what 
other  case,  American  or  English,  such  a  relaxation  has  been  permitted  ?  Of- 
what  other  class  of  agents,  be  their  description  what  it  may,  has  it  been  de* 
termined,  that  they  shall  be  liable  only  for  injurious  acts  done  or  suffered 
without  an  effort  to  prevent  them,  and  not  for  any  other  degree  of  careless- 
ness or  negligence!  On  what  reasons,  drawn  from  the  position  and 
character,  both  of  the  agents  and  the  principals,  is  such  difference  of  liability 
supported  !  Is  there  an  idea  which  helps  us  to  distinguish  this  instance  of 
agency  from  all  others,  but  fortifies  the  conclusion,  elsewhere  announced, 
that  if  any  difference  be  authorized,  a  more  stringent  rule  should  be  ap- 
plied to  those  who  administer  the  affairs  of  the  young,  the  inexperienced, 
and  the  helpless  ? 

Something  has  been  said  of  the  reasonableness  of  the  doctrine,  which  the 
opinion  advances*  So  far  as  respects  the  law, — we  supposed  it,  on  this 
subject,  entirely  settled.  In  England,  it  is  so,  What  peculiarity  in  our  own 
economy,  the  habits  of  our  people,  or  the  management  of  our  corporations, 
«s  believed  to  require  a  less  strict  rule,  has  not  been  explained.-  That  there 
is  anything  proper  to  the  country  or  the  climate,  fitted  to  induce  in  our 
orphan  children,  a  superior  degree  of  fortitude,  we  do  not  remember  to  have 
seeii  advanced.  We  presume  the  question  with  us,  as  in  England,  one  of 
reason  and  law.  Now,  by  the  decisions  of  all  our  inferior  courts,  and  the 
practice  pursued  under  them  for  many  years, — by  the  act  of  Assembly  and 
by  Nyce's  estate,  (not  to  load  the  page  with  citations  of  prior  decisions  by 
the  Supreme  Court,)  it  was  regarded  equally  well  determined  in  Pennsyl- 
vania, that  the  investment  must  be  made  in  landed  security,  in  one  or 
more  of  the  stocks  enumerated  by  the  legislature,  or  in  something  which 
could  not  escape  the  grasp  of  the  owner,  without  producing  liability 
on  the  part  of  those  who  received  the  money  from  the  trustee,  and  with- 
out the  commission  of  an  unlawful  act  on  their  part  These  objects 
are  unattained  under  this  decision. — It  will  not  do  to  say,  that  the  phrase- 
ology of  the  will,  under  which  the  appellants  in  Nyce*s  estate  invested  the 
money,  renders  that  a  special  case.  The  words  "  put  the  sum  of  £500  on 
interest,  to  be  well  secured,"  contain  no  stronger  injunction  to  employ  the 
money  securely,  than  the  law  lays  upon  every  executor  or  guardian.  Yet 
the  whole  strength  of  that  well-considered  and  well -adjudged  case,  so  firmly 
supported  by  reason,  statute,  and  decision,  seems  to  have  crumbled  under 
the  remark,  that  this  corporation  is  a  canal  company  owning  lands,  and  that 
was  a  bank,— owning  lands. 

The  case  of  Morris  v.  Wallace,  3  Barr,  319,  reported  since  the  date  of 
this  decision  furnishes  a  reason  for  the  law  as  previously  held.  In  this 
case,  the  Court  affirm  the  principle,  that  an  investment  in  stock,  in  the 
name  of  the  trustee,  without  the  addition  of  his  character  as  trustee,  is  a 
breach  of  trust,  for  which  the  cestui  que  trust  may  require  him  to  account 
in  cash.  Who  can  say,  how  far  the  act  of  1832  may  have  originated  in  a 
desire  to  prevent  such  a  mode  of  investment,  consequently  to  prevent  the 
trustee  from  charging  the  stock  to  the  cestui  que  trust,  if  unprofitable,  or" 
retaining  it  himself,  if  productive,  and  to  compel  him  to  record  in  his  peti- 
tion, the  denomination  and  amount  of  the  stock,  in  which  it  is  proposed  to 
invest  the  funds  1  Beside  allowing  him  to  invest  in  whatever  mode  he  may 
dfem  proper,  TwaddelTs  Appeal  also  relieves  the  trustee  from  the  obliga- 
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tkm  to  present  this  petition,  and  renders  an  order  of  court  in  every  oaie  no- 
necessary  ;  thus  enabling  him  to  do,  without  applying  to  the  Court,  what! 
if  he  did  apply,  never  could  be  permitted :  and  thus  also  clothing  him  with 
a  power,  which  the  court  itself  does  not  possess;  for,  as  soon  as  toe  petition 
has  reached  the  record,  the  act  of  Assembly  conies  in,  and  prevents  an  order 
in  any  other  than  one  of  the  modes  it  enumerates,  and  that  only 
"upon  due  proof"  that  the  circumstances  justify  the  step.  In  arresting 
fraud  in  its  inception,  to  require  the  trustee  to  ask  this  authority,  mast 
prove  all-powerful.  Beside  that,  the  course  contended  for  is  high,  and 
just,  and  right,  and  one  whose  issue  no  honest  man  need  fear.  On  the 
contrary,  the  present  decision,  to  say  least,  will  do  nothing  to  sustain  those 
great  principles  of  morality  in  the  transaction  of  business,  and  emphatically 
in  the  discharge  of  the  fiduciary  relation;  which,  as  they  lie  at  the  base  of  ail 
human  happiness,  it  has  ever  been  the  glory  of  the  law  to  sanction  and  en- 
courage. 

We  are  far  from  intending,  by  the  manner  in  which  we  have  noticed 
the  subject,  anything  disrespectful  to  the  tribunal  from  which  this  decision 
has  emanated :  certainly,  in  its  present  organization,  as  firmly  fixed  in  pub- 
lic confidence,  as  at  any  former,  period  of  its  history.  We  should  do  further 
injustice  to  ourselves,  if  we  omitted  the  opportunity  to  express  the  estimate 
entertained  by  the  profession,  of  the  ability  of  the  judge  who,  as  the  instru- 
ment of  the  Court,  announced  the  present  decision.  That/ stricter  attention 
to  rhetorical  rules,  and  perhaps  more  extensive  erudition,  may  be  found,  is 
conceded;  in  what  juridical  writings,  a  more  nervous  diction,  more  ability 
to  say  one  thing  to  the  exclusion  of  all  other  things,  more  concise  state- 
ment of  fact,  more  correct  reference  to  the  point  of  decided  cases,  more 
forcible  illustration,  more  severe  logic, — making  every  allowance  in 
favour  of  things  remote, — it  were  extremely  difficult  to  pronounce.  But 
however  eminent  the  minds  that  may  have  concurred  in  the  result  attained 
in  the  present  instance,  or  to  whatever  extent  it  be  attributable  to  a 
necessary  pressure  of  business,  every  consideration  conducts  to  the  belief 
that  the  interests  of  the  community  will  be  speedily  and  cheerfully  restored 
to  the  place  in  which  Twaddell's  Appeal  found  them. 

Many  Lawyers. 


Homicide  from  Imprudence.— In  the  Gazette  dee  Tribunaux,  of  May 
21, 1847,  the  following  curious  but  just  decision  is  reported  to  have  been 
made  in  the  Ceur  Royale  de  Parity  construing  the  act  giving  a  remedy  to 
the  relations  of  persons  killed  by  the  carelessness  of  drivers  of  vehicles,  die. 
The  wife  of  a  man  who  had  received  injuries  from  an  omnibus  of  which  he 
subsequently  died,  sought  compensation  from  the  proprietors  of  the  omnibus 
for  the  loss  she  had  sustained  by  her  husband's  death.  In  their  defence,  the 
proprietors  of  the  omnibus  produced  a  release,  given  by  the  husband  two 
days  after  the  accident,  in  which  he  acquitted  the  driver  of  all  blame,  and 
relinquished  his  claim  for  damages  against  the  owners  of  the  omnibus,  in 
consideration  of  eighty  francs  paid  to  him  at  the  time* 

The  court,  however,  decided,  that  the  demand  of  the  widow  was  for  repa- 
ration for  the  injury  (reparation  du  prejudice)  which  she  suffered 
in  the  loss  of  her  husband,  that  this  was  personal  to  herself  and  that  no 
arrangement  made  by  the  husband  before  his  death  could  be  set  up  in  op- 
position to  her  claim. 

Novel  return  to  a  Pi.  Fa.— A  correspondent  has  furnished  us  with  the 
following  curious  return  to  a  writ  of  fi.  fa.  made  by  the  sheriff  of  one  of  the 
interior  counties  of  Pennsylvania,  in  the  year  1835.—**  Dere  is  no  gutz  to 
be  found  in  my  Bellywack." 
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LmsNATiONAii  Copteiqht. — By  a  decree  just  published  at  Madrid,  se- 
curing to  authors  the  copyright  of  their  works  during  their  lives,  and  for 
the  term  of  25  years  afterwards,  and  to  works  published  by  authority  at  the 
expense  of  the  State  or  by  corporations,  56  years,  a  power  is  conferred 

Sthe  Cortes  on  the  Queen  to  form  conventions  with  foreign  powers,  for 
e  purpose  of  protecting  the  rights  of  their  subjects  respectively,  and  to 
prevent  reciprocally  the  publication  or  re-publication  of  works  written  in 
either  country  without  the  previous  consent  of  the  authors  or  proprietors.— 
Wilmer  f  Smith's  Time$.      .  ' 


IXtm  publication*. 

• 

A  Pbaotioal  Tbiatsk  on  tbs  Law  or  Paktubbship,  inclvdimo  tub 
Law  relating  to  Joint  Stock  Companies,  with  an  Appendix  of  Pre* 
cedents,  Forms  and  Statutes.  Bt  Andrew  Bisset,  of  Ltncolns  Inn, 
Esq.,  Barrister  at  Law.  With  notes  of  American  cases.  Published  in 
the  New  Library  of  Law  and  Equity,  edited  by  Francis  J.  Troubat,  Esq., 
Hon.  Ellis  Lewis,  and  Wilson  Mindless,  Esq.  Vol.  IX.  No.  1,  July, 
1, 1847.    For  sale  by  Kay  and  Troutman,  No  183$  Market  Street 

We  have  received  from  Messrs  Kay  and  Troutman,  the  9th  volume  of 
this  useful  publication,  much  improved  and  enhanced  in  value  over  previous 
works  of  the  same  series,  by  the  addition  of  notes,  referring  to  American 
cases.  Combining,  as  the  New  Library  of  Law  and  Equity  does,  ability  of  the 
highest  order  in  making  selections,  with  a  cheapness  in  furnishing  them  to 
subscribers  only  warranted  by  its  remarkable  circulation,  its  merits  cannot 
fail  to  secure  for  it,  at  no  distant  period,  a  place  in  the  library  of  every 
American  lawyer.  The  profession  has  been  so  liberally  furnished  with 
treatises  upon  the  subject  of  partnership,  that  it  can  scarcely  be  conceived 
that  much  could  be  added  to  what  has  been  already  so  fully  discussed  and 
collated ;  we  must  not  forget,  however,  that  within  the  last  few  years  the 
mercantile  community  has  been  in  a  state  of  the  most  active  progression, 
giving  rise  in  England  to  cases  of  great  importance  growing  out  of  immense 
speculations  in  rail  road  and  mining  stocks,  and  in  our  own,  to  relations, 
which  a  few  years  since  were  scarcely  heard  o£ 

The  publishers  of  the  New  Library  of  Law  and  Equity,  have  endeavoured 
to  meet  the  wants  of  the  profession  by  furnishing  a  work,  which,  while  it 
shows  the  state  of  the  law  of  partnership  as  at  present  modified  in  England 

a  acts  of  Parliament,  possesses  also  the  advantage  of  a  complete  index  to 
the  American  cases  on  the  same  subject  brought  down  to  the  latest  dates 
in  its  copious  notes. 

,  Several  chapters  of  peculiar  interest,  are  contained  in  the  first  number 
(the  only  one  yet  published.)  We  would  instance  the  8th  upon  "  Deeds  of 
Partnership,  and  their  construction."  The  second  number  too,  in  which  it 
is  proposed  to  treat  of  Joint  stock  companies  in  all  their  aspects,  cannot  but 
possess  great  interest  in  Pennsylvania  and  New  York,  the  legislatures  of 
both  which  States  have,  in  all  the  recently  granted  bank  charters,  introdu- 
ced special  clauses,  placing  them  upon  the  footing  of  Joint  stock  associations 
and  rendering  all  the  property  of  tne  individual  stockholders  liable  for  the 
debts  of  the  company.  These  chapters  alone  render  the  work  a  highly 
valuable  one,  independently  of  its  usefulness  in  other  respects. 
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I.  A  Compendium  of  Mercantile  Law.    By  John  William  Smith. 

From  the  third  and  last  English  edition :  greatly  enlarged  by  the  addition 
of  Notes  and  References  to  American  authorities,  by  Jambs  P.  Holcombe 
and  William  Y.  Gholson.    1  vol.  8vo.,  neatly  bound.    Price  $4 

II.  A  Selection  or  Leading  Cases  upon  Commercial  Law,  decided  in 
the  Supreme  Court  of  the  United  States ;  with  Notes  and  Illustrations. 
By  James  P.  Holcombe.  1  vol.  8vo.  Price  $4.  D.  Appleton,  &  Co. 
New  York.    Geo.  S.  Appleton,  Philad. 

The  text  of  the  first  of  these  books  needs  no  mention  from  us.  No  one 
now  denies,  that  of  all  professional  styles  that  of  Mr.  Smith  is  the  most 
felicitous.  There  is  an  animation  about  it  that  gives  it  an  attraction  no 
others  possess ;  and  with  but  few  exceptions,  its  capacity  for  imparting  in- 
struction, and  taking  hold  on  the  memory,  is  unrivalled.  Mr.  Smith's  first 
book,  we  believe,  is  the  one  before  us ;  and  it  is  some  relief  to  find  it  extri- 
cated from  the  maze  of  journalized  text  books  in  which  it  has  heretofore, 
in  its  American  editions,  been  lost.  The  present  editors  have  brought  it 
directly  home  to  the  practice  of  this  country,  by  the  accurate  and  full  foot 
notes  which  they  have  added  to  it  There  is  no  book  so  admirably  adapted 
for  annotation ;  and  at  the  same  time  there  are  few  which  demand  so  high 
a  character  of  labour;  and  it  is  saying  not  a  little  for  the  present  editors, 
'  that  they  have  fairly  come  up  to  the  mark. 

The  plan  of  the  second  book  is  drawn  from  that  of  the  second  great  work 
of  Mr.  Smith,  though  the  resemblance,  as  will  be  seen  by  the  title,  is  rather 
one  of  subject,  than  of  arrangement  Mr.  Holcombe, — a  young  man,  as  we 
are  informed,  but  a  writer  of  great  aquteness,  power  of  illustration,  and 
distinctness, — has  drawn  from  the  reports  of  the  federal  Supreme  Court  a 
series  of  cases  of  the  first  impression  on  commercial  subjects.  One  topic 
alone, — that  of  insurance, — is  omitted,  not  only  because  its  principles  are 
almost  peculiarly  applicable  to  the  seaboard  states,  but  because  it  affords 
material  for  a  distinct  work,  which  we  trust  the  editor  will  have  leisure  to 
execute.  The  selection  is  peculiarly  happy ;  and  though  the  treatise-making 
passion  of  American  judges  makes  their  opinions  less  manageable  for  this 
purpose  than  those  of  the  English  courts,  yet  still,  it  cannot  be  denied  that 
the  peculiar  skill  which  has  been  exercised  by  Mr.  Holcombe,  in  stripping 
each  case  of  its  merely  elementary  emblements,  has  enhanced  the  practical 
value  of  the  authorities  on  which  be  relies.  It  is  to  this  quality — that  of 
close  professional  exposition, — that  the  success  which  we  believe  awaits  the 
book  will  be  owing.  Nobody  wants  more  juridical  rhetoric,  no  matter  how 
elevated  may  be  its  literary  rank.  What  the  profession  needs  is  a  succinct 
and  correct  exhibition  of  the  law,,  as  it  bears  on  the  particular  point  which 
is  the  immediate  object  of  inquiry.  Mr.  Holcombe's  notes  are  directed  to 
this  end ;  and  the  practitioner  will  find  on  each  of  the  several  branches  of 
commercial  law  which  are  here  selected,  a  clear,  concise,  and  thorough  expo- 
sition of  the  current  of  authority  bearing  on  it.  The  typographical  execu- 
tion of  the  book  is  excellent,  and  the  reader  in  referring  to  it  will  be  re- 
lieved from  that  wretched  combination  of  coarse  paper  and  exhausted  type, 
which  are  the  incidents  of  the  present  system  of  casting  all  text  books, 
English  and  American,  into  the  mould  of  periodical  re-publications. 
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CASKS  DECIDED  IN  1845  AND  1846  IN  MASSACHUSETTS,  NEW  YORK,  PENNSYL- 
VANIA, VIRGINIA,  NORTH  CAROLINA,  AND  SOUTH  CAROLINA. 

(Continued  from  page  404.) 

PLEADING. 

6.  Declaration  in  debt  on  indemnifying  bond,  alleges  defendants  bound 
themselves  to  pay  to  any  person  claiming  title  to  the  property,  all  damages, 
&c.  The  bond  offered  in  evidence  is  in  a  penalty,  and  with  a  condition ; 
held,  no  variance  and  admissible  in  evidence.  Kevan  v.  Branch,  1  Grat 
274. 

7.  Since  the  statute  of  1836,  c.  273,  has  prohibited  special  pleas  in  bar, 
every  case  must  be  tried  upon  the  general  issue,  known  as  such  in  the  law 
of  pleading,  or  upon  a  plea  especially  ordered  by  the  court  as  a  general 
issue;  and  consequently  such  plea  is  sufficient ;  and  if  the  plaintiff  demurs  to 
it,  judgment  must  be  rendered  for  the  defendant.  Liulejield  v.  Pratt,  8 
Met.  287. 

8.  In  an  action  for  a  publication  charging  the  plaintiff  with  being  in  bad 
repute  in  a  particular  county,  it  is  a  good  plea  that  the  plaintiff  resides  in 
and  is  known  in  the  county  named,  and  there  sustains  the  reputation  of  a 
"  proud,  captious,  censorious,  arbitrary,  dogmatic,  malicious,  illiberal,  and 
litigious  man."     Cooper  v.  (freely*  1  Den.  347. 

9.  A  substantial  variance  between  the  recital  in  a  writ  of  scire  facias  and 
the  judgment  to  be  revived,  would  break  the  continuity  of  the  lien;  but 
if  the  objection  be  formal,  and  techinal  only,  it  will  not  affect  the  lien  of  the 
original.    Dougherty's  Estate,  9  W.  &  S.  189. 

10.  Where,  in  a  court  of  special  sessions,  a  defendant  was  convicted  of 
petit  larceny,  upon  a  complaint  for  stealing  one  white  woollen  flannel  sheet, 
and  the  evidence  on  the  trial  related  to  a  blanket  made  of  cotton  and  woollen, 
the  warp  being  cotton  and  the  filling  woollen,  and  the  variance  was  object- 
ed to ;  held,  that  it  was  material  and  fatal,  and  the  conviction  was  reversed* 
Alkenbrack  v.  The  People,  1  Den.  80. 

11.  A  plea  answering  only  part  of  a  count  is  bad,  though  other  parts  are 
answered  by  other  pleas,  and  the  general  issue  is  pleaded  to  the  whole  de- 
claration.    Cooper  v.  Greely*  1  Den.  347. 

12.  Where  in  a  plea  to  an  information  in  the  nature  of  a  quo  warranto,  the 
defendant  claims  title  to  the  office  of  trustee  of  a  religious  corporation,  by 
virtue  of  his  election  for  a  former  term  which  had  expired,  and  a  failure  to 
choose  a  successor,  whereby  he  was  entitled  to  hold  over;  held,  that  the  plea 
must  show  positively  that  no  one  had  at  any  time  been  chosen  to  succeed 
the  defendant,  and  that  a  statement  showing  that  one  attempt  had  been 
made  to  choose  a  new  trustee  without  success,  was  insufficient.  The  Peo- 
ple v.  Phillips,  1  Den.  388. 

13.  Where  a  demurrer  is  interposed  to  several  counts  of  a  declaration, 
and  any  one  of  them  is  good,  the  plaintiff  is  entitled  to  judgment  Freeland 
v.  M'CulUmgh,  1  Den.  414. 

14.  Omission  to  set  out  in  the  narr.  the  ward  in  which  the  property  des- 
troyed by  a  mob  is  situated,  is  cured  by  verdict.  Donoghue  v.  The  County, 
2  Barr,  230. 

See  Accord  and  Satisfaction*  1. — Criminal  Law*  9, 16\  17,  !&.— Equity* 
4,  5,  6.— Evidence,  43. — Executors  and  Administrators*^. — limitations? 
7. — Mechanics  and  Material  men*  10.— Practice,  13. — Set-off,  3,4.— 
Trespass,  1.— Trover*  1, 2,  8.— Witness*  3. 
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POWERS. 

1.  Where  powers  are  granted  to  several  perrons  to  transact  private  busi- 
ness all  must  join  in  the  execution  of  it.  And  the  rule  applies  in  nil  cases, 
whether  the  duty  be  ministerial  or  judicial.  Johnston  v.  Bingham,  9  W. 
&  S.  56. 

2.  A  power  to  sell  in  fee  on  ground-rent  or  otherwise,  is  well  executed 
by  a  sale  on  ground-rent,  with  a  clause  in  the  deed,  allowing  a  redemption 
of  the  rent  by  the  purchaser  on  payment  of  a  sum  of  money.  Ex-parte 
Huff,  2  Barr,  227. 

o\  Where  a  sale  on  ground-rent  has  been  made  under  such  a  power,  and 
the  right  to  extinguish  the  rent  is  given  on  payment  of  a  sum  certain  to  the 
grantors,  they  are  entitled  to  receive  the  money  and  release  the  rent,  even 
though  the  estate  in  the  rent  has  become  executed  in  others,  by  virtue  of 
the  reservation  in  the  deed,  and  the  statute  of  uses.     Id, 

4.  Semble,  That  the  donees  of  the  power  would  not  have  the  right  to  re- 
lease the  rent,  but  for  the  express  reservation.    Per  Kennedy,  J.  Id. 

*  PRACTICE. 

1.  The  Orphans9  Court  may  amend  an  order  for  the  amount  of  bail  on 
an  appeal  while  the  record  remains  with  them,  and  the  certiorari  has  not 
been  returned.     Chew* 8  Appeal,  9  W.  &  S.  151. 

2.  [fa  ca.  sa.  and  ifi.fa.  are  both  issued;  and  after  the  sheriff  has  levied 
the  ji.  fa.,  and,  while  he  has  the  property  undisposed  of,  he  executes  the 
ca.  so.,  the  court  upon  (he  application  of  the  debtor  will  set  aside  the  ca,  so. 
and  discharge  him  from  custody.     Wheeler  v.  Bouchelle,  5  Ire.  584. 

3.  The  practice,  where  a  feme  has  given  a  warrant  of  attorney  to  confess 
judgment  on  her  bond,  and  afterwards  man  ied,  is  to  move  the  court  for  leave 
to  enter  judgment  on  filing  aiv affidavit  of  the  facts  and  a  declaration,  and 
unless  loss  would  accrue  to  give  notice  also  to  the  husband — but  in  this  case 
that  was  nut  required.     Eneu  v.  Clark.  2  Birr,  234. 

4.  An  application  by  the  plaintiff  to  compel  a  sheriff  to  pay  over  money 
levied  onVxecution  will  be  denied,  nnd  the  plaintiff  left  to  his  action,  where 
the  sheriff  sets  up  a  defence,  tlip  evidence  concerning  which  is  contradictory. 
Camp  v.  M'Cormick,  1  Den.  641. 

5.  The  proper  course  on  failure  to  file  a  warrant  of  attorney,  is  to  stay 
proceedings,  not  quash  the  writ     Meyer  v.  Littel,  2  Barr,  177. 

6.  A  return  of  »•  served"  by  a  constable  to  an  execution  is  insufficient ; 
and  on  a  6cire  facias  and  plea  of  mil  ticl  record,  judgment  was  entered  for 
plaintiff.     Burkholder  v.  Keller,  2  Barr,  51. 

7.  The  proceedings  before  a  justice  are  to  be  tried  by  inspection,  for  the 
plea  of  nul  tiel  record  to  a  writ,  setting  them  out,  raises  an  issue  of  law  to 
the  court.     Id. 

8.  In  an  action  upon  a  recognizance  taken  by  the  Orphans9  Court,  in 
the  name  of  the  commonwealth,  to  secure  the  payment  of  money,  brought 
for  the  use  of  another,  proof  by  the  defendant  that  the  person  for  whose  use 
the  suit  is  brought  is  not  entitled  to  the  money,  furnishes  no  defence  to  the 
recovery  by  the  legal  party.  The  right  to  the  money  will  be  determin- 
ed when  it  is  recovered  from  the  defendant.  The  Com.  v.  Lightner,  9 
W.  &S.  117. 

9.  The  court  may  strike  off  a  plea  averring  or  denying  facts  which  the 
plaintiff  must  prove  or  disprove,  to  entitle  himself  to  judgment  Christine 
v.  Manderson,  2  Barr,  963. 

10.  After  a  plea  in  bar,  It  is  in  the  discretion  of  the  court  to  allow  a  de- 
fendant to  withdraw  hie  plea  and  demur.  Payran  v.  MK  William,  9  W.& 
S.  164. 
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11.  Refusal  to  permit  defendant  to  withdraw  a  plea  of  justification  to 
an  action  of  slander  is  not  a  subject  of  writ  of  error.  Rusk  v.  Cavanaugh, 
2  Barr,  187. 

12.  The  demand  of  a  plaintiff  as  set  forth  in  his  declaration  is  to  be  con- 
sidered the  sum  in  controversy  in  a  question  of  jurisdiction,  which  is  limited 
by  statute.     Odell  v.  Gilbert,  9  W.  &  S.  66. 

13.  Judgment  on  the  merits  on  sci.  fa.  to  revive  a  judgment  by  an 
improper  party,  may  be  pleaded  as  a  former  recovery  in  a  subsequent  pro- 
ceeding by  the  legal  representative,  it  being  in  his  favour.  Wither*  v. 
Haines,  2  Barr,  435. 

14.  A  rule  of  reference  cannot  be  withdrawn  by  the  party  entering  it, 
without  leave.    Id. 

15.  If  the  record  show  the  plaintiff  named  one  arbitrator,  the  prothonotary 
for  defendant  one,  and  plaintiff  a  'third,  the  presumption,  the  number  was 
fixed  by  the  prothonotary,  shown  from  his  not  appointing  more,  satisfies  the 
law  requiring  him  to  fix  the  number.    Id. 

16.  An  award  may  be  made  pending  demurrer.     Id. 

17.  A  party,  after  entering  a  rule  to  choose  arbitrators,  may  alter  the  day 
for  selection,  if  before  notice  be  given.     Crawford  v.  Gable,  2  Barr,  444. 

18.  After  award  and  appeal,  a  new  count  varying  the  cause  of  action 
cannot  be  filed.     Winder  v.  Northampton  Bank,  2  Barr,  446. 

19.  One  of  two  obligors  having  been  discharged  as  a  bankrupt,  the  plain- 
tiff may  enter  a  not  pros,  as  to  him,  and  proceed  to  trial  against  the  other. 
Commonwealth  v.  Nesbitt,  2  Barr,  16. 

20.  Judgment  cannot  be  entered  on  a  warrant  of  attorney,  before  the 
warrants  are  actually  filed  in  the  prothonotary 's  office.  Chambers  v.  Denie, 
2  Barr,  421. 

21.  If  a  judgment  be  opened,  and  the  defendant  let  into  a  defence  upon 
the  merits,  and  pleads  to  issue,  and  the  plaintiff  afterwards  issues  a  scire 
facias  quare  executionem  non,  to  which  the  defendant  appeared  and  con- 
fessed judgment  of  revival,  and  pleaded  the  proceedings  on  the  original 
judgment,  whereupon  a  judgment  was  entered  for  want  of  a  sufficient  plea,  a 
writ  of*  inquiry  of  damages  issued  and  was  returned,  finding  the  amount 
due,  which  was  collected  by  execution ;  held,  that  the  original  suit  was  no 
longer  pending.    Ebtf*  case,  9  W.  &  S.  145. 

22.  Judgment  having  been  recovered  in  foreign  attachment  on  a  bond  for 
appearance,  damages  must  be  assessed  under  writ  of  inquiry,  before  a  scire 
facias  can  issue  against  the  garnishee ;  and  in  default  of  such  assessment 
the  writ  abates.     Thornton  v.  Bonham,  2  Barr,  102. 

2?).  The  garnishee  may  take  advantage  of  the  irregularity  of  the  trial, 
under  the  scire  facias.    Id. 

24.  Notice  to  take  depositions  under  a  common  rule  on  three  consecu- 
tive days,  held  good,  there  being  many  witnesses,  the  substance  of  the 
notice  being  that  the  examination  would  be  commenced  on  the  first  day, 
and  continuing  during  the  specified  period  until  finished.  Phillipiv.  Bowen, 
2  Barr,  20. 

25.  Appearance  and  cross-examination  waives  any  objection  to  the 
authority  of  the  examiner.    Id. 

26.  The  court  may  appoint  any  one  commissioner  under  the  common 
rule,  and  false  swearing  before  him  would  be  perjury.  Contra,  of  deposi- 
tions taken  by  consent  before  unauthorized  persons,  or  out  of  the  state. 
Per  Gibson,  C.  J.  Id. 

27.  Two  paper 8  being  produced  on  a  call  by  the  other  party,  both  or 
neither  must  be  read.     Smith's  Appeal,  2  Bar*,  331. 

28.  Proof  of  items  of  set-off  before  arbitrators,  no  waiver  of  the  necessity 
of  special  notice  onder  the  rules  of  court  Rentzhiemer  v.  Bush,  2  Barr,  88. 

29.  Notice  under  the  act  that  an  attack  was  about  being  made  upon  his 
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benefit  of  the  heirs,  and  is  voidable  at  their  election.    Myers*  Appeal,  2 
Barr,  463. 

13.  A  commission  merchant  who  sells  produce  consigned  to  him,  on  a 
credit,  and  afterwards  extends  the  credit  without  the  assent  of  the  principal, 
is  responsible  for  the  loss  which  may  be  occasioned  thereby.  Hairslon  v. 
Medley,  1  Grat.  96. 

14.  Defendants  agreed,  as  "  agents  and  creditors*'  of  the  plaintiff,  to  col-* 
lect  a  demand  due  the  plaintiff)  and  apply  it  towards  the  payment  of  a  bond 
which  they  held  against  him.  They  collected  the  demand,  but  failed  to  in- 
form the  plaintiff  of  it,  or  credit  it  on  his  bond,  and  afterwards  sued  him  on 
the  bond,  and  recovered  the  judgment  for  the  whole  amount.  Held,  that 
the  plaintiff  was  not  barred  by  the  recovery  against  him,  from  suing  the 
defendants  for  the  amount  they  had  collected  on  his  account.  Rowand  v. 
Frasrr,  1  Rich.  325. 

See  Attorney  2. — Bankruptcy,  5. — Bills  of  Exchange,  4, 17. — Damages 
2,  4,  b,-^ Evidence,  44. — Insurance,  3. 

PRINCIPAL  AND  SURETY. 

1.  Upon  an  appropriation  of  the  proceeds  of  a  sale  by  the  sheriff  of  the 
real  estate  of  A.,  a  judgment  against  him  as  security  of  B.  must  be  paid, 
although  it  may  appear  that  the  same  judgment  is  a  lien  upon  the  real  es- 
tate of  B.  which  is  sufficient  security  for  its  payment;  the  remedy  of  the 
subsequent  creditors  of  A.  is  by  subrogation.  Neff's  Appeal,  9  W. 
&  S.  36. 

2.  A  covenant  of  F.  to  become  the  surety  of  O.  in  a  certain  note  in 
which  G.  was  then  the  surety,  and  thereby  "  relieve  and  exonerate"  the 
said  G.  as  surety,  is  rightly  sued  in  the  name  of  G.  Flinn  v.  M'Gonigle, 
9  W.  &  S.  75. 

3.  A  promise  to  pay  a  judgment,  if  the  plaintiff  would  not  proceed  fur- 
ther, is  a  promise  in  consideration  of  general  forbearance,  and  on  a  loss  en- 
suing the  guarantor  is  liable,  and  the  judgment  is  conclusive  against  the 
guarantor  as  a  party.    Kean  v.'M'Kinsey,  2  Barr,  30. 

4.  A  guaranty  without  the  request  of  the  debtor  is  without  consideration 
as  to  him.    Id. 

5.  A  mortgage  given  to  a  surety  to  indemnify  him  against  loss,  will  pass 
to  a  third  person,  who  paid  the  money  for  the  surety  on  the  faith  of  an 
agreement  that  the  mortgage  should  be  assigned  to  him.  Brien  v.  Smith, 
9W.&S.  78. 

6.  Several  sureties  for  parts  of  one  debt  entitled  to  equal  shares  of  a  pay- 
ment by  the  debtor.    M'Mullin  v.  B.  of  Penn.  Town.,  2  Barr,  343. 

7.  The  issuing  of  a  writ  of  summons,  although  returned  not  served,  is  a 
suit  brought;  and  would  release  the  guarantor  of  a  bond  who  had  stipu- 
lated in  consideration  of  total  forbearance*  Caldwell  v.  HeUshu,  9  W. 
&  S.  51. 

8.  A  creditor  who  releases  any  security  which  he  holds  for  the  payment 
of  his  debt,  thereby  releases  a  surety  pro  tanio.  Neff's  Appeal,  9  VV. 
&S.  86. 

9.  A  creditor  having  a  judgment  against  his  debtor  and  his  surety,  which 
was  a  lien  upon  the  real  estate  of  the  principal,  agreed  to  release  a  part  of 
the  said  real  estate  in  order  to  make  a  title  to  one  who  purchased  it  for  its 
full  value,  upon  condition  that  the  purchase  money  should  be  applied  to  the 
extinguishment  of  a  mortgage  which  was  a  prior  lien  upon  the  whole  estate: 
Held,  that  the  surety  was  not  thereby  released.     Id. 

10.  To  discharge  a  surety  by  the  extension  of  the  time  of  payment  there 
most  be  not  only  a  sufficient  consideration,  but  the  time  must  be  definitely 
fixed ;  hence  an  agreement  to  delay  for  an  uncertain  period — as  until  some 
time  in  the  summer— will  not  discharge  him*  Miller  v.  Sterne,  2 
Barr,  286. 
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11.  The  drawer  of  an  accommodation  note  is  not  entitled  to  the  privi- 
leges of  a  surety  as  between  himself  and  strangers,  having,  by  the  instrument, 
agreed  to  be  considered  the  principal ;  nor  does  he  acquire  the  rights  of  a 
surety  by  subsequently  giving  a  bond  tor  the  amount  or  the  notes.  Lewi* 
v.  Hanchmun,  2  Bair,  416. 

12.  Tne  guarantor  of  a  bond,  who  engages  to  pay  absolutely,  if  the 
obligor  should  not,  is  entitled  to  notice  of  non-payment;  nor  will  he  be  dis* 
charged  on  the  ground  of  laches,  if  there  was  not  extension  of  time  to  the 
obligor,  or  other  act  of  the  obligee,  by  which  he  was  injured.  Bank  v. 
Hammond,  1  Kich.  281. 

13.  The  liability  of  the  surety  to  a  guardianship  bond  is  not  limited  to 
propei  ty  owned  by  the  ward  at  the  time  the  bond  is  executed,  hut  extends 
to  pioperty  subsequently  acquired  which  comes  into  the  guardian's  hands. 
Gray  v.  Brown,  1  Rich.  351. 

14.  Where  the  right  of  receiving  a  fund  as  guardian,  and  the  duty  of 
paying  it  as  trustee,  unite  in  the  same  person,  the  law  presumes  a  per- 
formance of  the  duly,  aud  without  further  proof  a  surety  of  the  person  as 
guardian  is  liable.     Id. 

15.  Such  surety  is  liable  for  the  rents  and  profits  of  lands  received  or 
lost,  and  waste  permitted,  but  not  tor  the  lands  in  substance;  where,  how- 
ever, the  proceeds  of  a  sale  of  lands,  duly  authorized,  comes  in  money  to 
the  guardian's  hands,  as  guardian,  then,  whether  such  money  is  regarded 
in  equity  as  money  or  land,  the  surety  is  liable  for  it.     Id. 

16.  In  an  action  on  an  administration  bond  against  the  surety,  a  decree 
in  the  Court  of  Equity  against  the  principal  is  only  prima  facie  evidence. 
The  surely  may  impugn  the  decree,  by  showing  that  the  administratrix  had 
been  charged  with  a  larger  number  of  working  hands  than  she  had  the  control 
of  in  her  fiduciary  character.     Ordinary  v.  Wallace,  1  Rich.  507. 

17.  The  6 u rely  ought  to  be  required  to  set  out  in  his  pleading  what  he 
proposes,  byt  evidence,  to  add  or  subtract  from  the  accounts  as  settled  by 
the  decree.     Id. 

lb.  The  liability  of  a  principal  to  his  guarantor  not  having  paid  the  money, 
is  not  discharged  by  the  bankrupt  law.  M'Mullin  v.  B.  of  Penn  Town., 
2  Barr,  343/ 

19.  In  an  action  against  the  surety  of  a  receiving  officer  of  the  govern- 
ment upon  his  official  bond,  the  defendant  is  entitled  to  have  the  moneys 
received  and  paid  by  the  officer  during  the  year  he  was  the  surety,  appro- 
priated to  his  relief,  although  it  may  appear  that  the  officer  was  a  defaulter 
for  several  preceding  years.     Com.  v.  Ritzel,  9  W.  &  S.  109. 

20.  In  an  action  by  the  Commonwealth  against  the  surety  of  a  defaulting 
officer,  the  principal  becomes  a  competent  witness  by  being  released  by  the 
defendant  from  his  liability  for  the  costs  of  the  action.     Id. 

21.  Surety  of  a  justice  liable  for  all  moneys  receired  by  him  on  suits  or 
claims  to  be  put  in  suit  or  on  execution,  or  received  from  a  constable  on  ex- 
ecution ;  but  not  for  anything  received  on  claims  to  be  collected  as  an  agent 
and  without  suit.     Com.  v.  Rendig,  2nd  Barr,  448. 

22.  Acknowledgment  of  principal  evidence  against  the  surety,  unless 
there  be  proof  of  combination.    Id. 

See  Constable,  5,  6. — Cost*,  2. — Evidence,  25. —  Witness,  14. 

Promissory  Notes. — See  Bills  of  Exchange. 

^ROTHONOTARIES  AND  CLERKS. — See   Costs,   14 

Quarter  Sessions. — See  Constitutional  Law,  5. 

Quo»waeranto.— » See  Corporations, — Pleading,  12. 

Rail  Roads. — See  Corporations,  6. 


500    '  DIGEST  OF  OASES. 

REAL  AND  PERSONAL  ESTATE. 

1.  Upon  a  sale  of  the  real  estate  of  an  intestate  by  an  order  of  the  Or- 
phans' Court  for  the  payment  of  debts,  the  title  remains  in  the  heir  until  the 
contract  of  sale  be  executed  by  the  payment  of  the  purchase  money  and  ex- 
ecution of  the  deed  ;  hence,  upon  the  death  of  the  heir,  subsequently  to  the 
confirmation  of  the  sale  by  the  court,  and  prior  to  the  execution  and  de- 
livery of  the  deed,  his  interest  will  descend  as  land  and  not  as  money. 
Erb  v.  Erb,  9W.&S.  147. 

2.  A  sale  of  real  estate  by  the  committee  of  a  lunatic,  for  payment  of  his 
debts,  under  a  decree  of  the  court,  works  no  conversion  of  the  surplus,  but 
that  remains  real  estate,  and  is  distributed  as  such,  according  to  the  rules 
of  descent.    Lloyd  v,  Hart,  Adm.,  2  Barr,  473. 

3.  Growing  corn,  except  in  a  few  cases,  is  regarded  as  a  part  of  the  realty. 
State  v.  Helmes,  5  Ire.  364. 

4.  Engines  and  machinery  in  a  mill,  though  firmly  affixed  to  the  build- 
ing, are,  when  so  affixed  by  tenant  for  years,  for  the  purpose  of  carrying  on 
a  business  of  a  personal  nature,  the  personal  property  of  such  tenant  Cool: 
v.  Champ,  Trans.  Co.,  1  Den.  91. 

See  Executors  and  Administrators,  7. — Wills,  24. 

Receipt. — See  Debtor  and  Creditor,  5. 

RECOGNIZANCES. 

1.  "  W.  S.  appears  and  enters  into  recognizance  in  double  the  debt  and 
costs,  as  special  bail  in  the  above  suit,  for  an  appeal  according  to  the  act  of 
Assembly  of  1842."  Held,  to  be  a  sufficient  minute  made  by  a  justice  of 
the  peace,  upon  an  appeal,  to  support  a  scire  facias  reciting  a  recognizance 
in  the  form  prescribed  by  the  act  of  Assembly.  Obeson  v.  Shirlock,  9 
W.  &  S.,  142. 

See  Practice,  8. 

Register. — See  Executors  and  Administrators,  1, 2. — Wills,  9. 

Release. — See  Principal  and  Surety,  7. 

Rent. — See  Landlord  and  Tenant,  9. — Mortgages,  5. 

REPLEVIN. 

1.  A  party  to  an  exchange  of  horses,  who  is  deceived  by  false  represen- 
tations, cannot  maintain  an  action  of  replevin  for  his  horse,  against  the 
party  who  deceived  him,  .until  he  has  rescinded  the  contract,  and  returned, 
or  offered  to  return,  the  horse  received  by  him.  Thayer  v.  Turner,  8 
Met.550. 

2.  A.  and  B.  exchanged  horses,  on  a  false  representation  by  B.  that  his 
horse  was  kind.  On  a  trial  of  the  horse,  in  the  presence  of  R,  the  horse 
was  found  to  be  unkind,  and  B.  requested  to  make  a  further  trial,  which  A. 
refuted  to  do.  B.  then  promised  A.  that  he  would  meet  him  on  the  next 
Monday,  "and  make  all  right  and  settle  the  affair  of  the  horses."  On 
Monday,  B.  sent  a  message  to  A.  that  he  would  not  take  the  horse  back ; 
A.  thereupon  sued  out  a  writ  of  replevin  against  R  without  any  further 
communication  with  him,  and  took  the  horse  which  he  had  delivered  to  B. 
in  exchange.  Held,  that  the  action  of  replevin  might  be  maintained  ;  as  a 
jury  would  be  warranted  in  finding,  either  that  A.  had  offered  to  return  the 
horse  to  B.  and  that  an  answer  had,  by  mutual  consent,  been  postponed  till 
Monday,  and  that  the  message  was  an  express  waiver  of  any  further  offer 
to  return  the  horse.    Id. 
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MORSE,  xt  al.  v.  O'REILLY,  st  al. 

Circuit  Court  of  United  States  for  the  Eastern  District  of  Penn<* 
sylmnia,  in  Equity*    Judge  Kane  Presiding. 

(1.)  The  process  of  a  court  of  equity  will  not  be  afforded  for  the  purpose  of  en- 
forcing a  forfeiture. 

(2.)  When  a  contract  has  been  violated,  in  its  essential  terms,  or  when  it  has 
been  made  impossible  of  execution,  equity  will  relieve,  if  it  can  do  so  without  preju- 
dice ;  but  it  never  enforces  anything  in  the  nature  of  a  forfeiture,  whether  stipulated 
in  the  contract,  or  implied  from  circumstances. 

(3.)  While  the  exclusive  rights  of  a  patentee  are  specially  guarded  from  in- 
trusion, the  contracts  which  he  makes  to  share  them  with  third  persons  are  inter- 
preted and  enforced  in  the  same  manner  with  other  legal  engagements. 

(4.)  An  injunction  will  not  be  granted  against  waste,  where  the  title  of  the  com- 
plainant is  denied  by  the  answer ;  and  it  is  refused  before  answer  unless  the  defen- 
dant has  had  notice  of  the  motion,  so  as  to  enable  him  to  make  denial  by  affidavits. 

This  was  an  application  for  a  special  injunction.  The  bill 
was  filed  January  5,  1647.  Upon  the  hearing,  it  appeared  from 
the  bill  and  affidavits,  read  by  the  complainants,  and  the  counter 
affidavits  suffered  by  the  Court  to  be  read  on  the  part  of  the 
respondents,  that  on  the  13th  June,  1845,  the  complainants,  who 
were  patentees  of  Morse's  Electro-Magnetic  Telegraph,  en- 
tered into  a  contract  with  the  respondent,  Henry  O'Reilly,  in 
which  he  stipulated  at  his  own  expense  to  use  his  best  en- 
deavours to  raise  capital  for  the  construction  of  a  line  of 
Morse's  Electro-Magnetic  Telegraph  to  connect  the  great 
sea-board  line  at  Philadelphia,  or  at  such  other  convenient 
point  on  said  line  as  may  approach  nearer  to  Harrisburg  in 
Pennsylvania,  &c,  &c,  to  Pittsburg,  St.  Louis  and  the  prin- 
cipal towns  on  the  Lakes.  In  consideration  whereof,  it  was 
vol.  i. — 64 
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agreed  on  the  part  of  the  complainants,  that  when  the  said 
O'Reilly  shall  have  procured  a  fund  sufficient  to  build  a  line  of 
one  wire  from  the  connecting  point  aforesaid  to  Harrisburg  or 
any  point  farther  west,  to  convey  the  patent  right  to  said  line 
so  covered  by  capital  in  trust  for  themselves,  and  the  said 
O'Reilly  and  his  associates,  on  the  terms  and  conditions  set 
forth  in  the  articles  of  agreement  and  association,  constituting 
the  "  Magnetic  Telegraph  Company,"  and  providing  for  the 
government  thereof,  with  the  following  alterations,  viz : — "  The 
amount  of  stock  or  other  interest  in  the  lines  to  be  constructed, 
reserved  to  the  grantors  and  assigns,  shall  be  one-fourth  part 
only,  and  not  one-half  of  the  whole,  on  so  much  capital  as  shall 
be  required  to  construct  a  line  of  two  wires ;  but  in  all  cases  of 
a  third  wire,  or  any  greater  number,  the  stock  issued  on  the 
capital  employed  for  such  additional  wire  or  wires,  shall  be 
divided  equally  between  the  subscribers  of  such  capital  and 
the  grantors  of  the  patent  right,  or  their  assigns.  No  prefer- 
ence is  to  be  given  to  the  party  of  the  first  part  and  his  associ- 
ates in  the  construction  of  connecting  lines,  nor  shall  anything 
herein  be  construed  to  prevent  an  extension,  by  the  parties  of 
the  second  part,  of  a  line  from  Buffalo  to  connect  with  the 
Lake  towns  at  Erie ;  nor  to  prevent  the  construction  of  a  line 
from  New  Orleans,  to  connect  the  western  towns  directly  with 
that  city ;  but  such  line  shall  not  be  used  to  connect  any  west- 
ern cities  or  towns  with  each  other,  which  may  have  been  al- 
ready connected  by  said  O'Reilly." 

In  case  of  a  sale  of  the  entire  patent  right  to  the  Govern- 
ment, the  grantors  shall  be  bound  to  pay  the  actual  reasonable 
cost  of  the  lines  constructed  under  this  agreement,  with  twenty 
per  cent,  thereon,  and  no  more,  to  vest  the  Government  with 
the  entire  ownership  of  such  lines — provided,  as  specified  in 
the  articles  of  agreement  of  the  "  Magnetic  Telegraph  Com- 
pany," the  purchase  be  made  or  provided  for  by  Congress 
before  the  4th  of  March  1847  (eighteen  hundred  and  forty- 
seven.) 

"  The  tariff  of  charges  on  the  lines  so  constructed,  shall  con- 
form substantially  to  the  tariff  of  charges  on  the  great  seaboard 
line  before  named,  and  in  no  case  to  be  so  arranged  as  to 


OIROUIT  COURT  OF  UNITED  STATES.  508 

render  the  lines  unequal  in  this  respect,  to  the  prejudice  of 
either. 

"  Unless  the  line,  from  the  point  of  connexion  with  the  sea- 
board route,  shall  be  constructed  within  six  months  from  date 
to  Harrisburg,  and  capital  provided  for  its  extension  to  Pitts- 
burg within  said  time,  then  this  agreement,  and  any  convey- 
ance in  trust  that  may  have  been  made  in  pursuance  thereof, 
shall  be  null  and  void  thereafter ;  unless  it  shall  satisfactorily 
appear  that  unforeseen  difficulties  are  experienced  by  said 
O'Reilly  and  his  associates,  in  obtaining  from  the  State  officers 
of  Pennsylvania  the  right  of  way  along  the  public  works ;  and 
in  that  event  the  conditional  annulment  aforesaid  shall  take 
effect  at  the  end  of  six  months  after  such  permission  shall  be 
given  or  refused.  And  any  section  beyond  said  last  point,  em- 
braced within  the  provision  of  this  agreement,  which  shall  not 
be  constructed  by  said  O'Reilly,  and  his  associates,  within  six 
months  after  said  parties  of  second  part  shall  request  said 
O'Reilly  to  cause  such  lines  to  be  constructed,  so  as  to  extend 
the  connexion  at  least  one  hundred  and  fifty  miles  beyond  said 
last  point,  and  in  like  ratio  during  each  succeeding  six  months 
thereafter — then,  in  relation  to  all  such  sections  of  the  line, 
this  agreement  shall  be  null  and  void,  provided  that  such  re- 
quest shall  not  be  made  prior  to  the  1st  day  of  April  next 
(1846.)" 

"  And  the  party  of  the  second  part  shall  convey  said  patent 
right,  on  any  line  beyond  Pittsburg  to  any  point  of  commercial 
magnitude,  when  the  necessary  capital  for  the  construction  of 
the  same  shall  have  been  subscribed  within  the  period  contem- 
plated by  this  agreement,  by  responsible  persons,  and  not 
otherwise." 

The  following  is  the  Preamble  to  the  Articles  of  Associa- 
tion referred  to  in  Mr.  O'Reilly's  contract,  and  made  a  part 
thereof,  viz : 

"Whereas,  Samuel  F.  B.  Morse,  Leonard  D*  Gale,  and 
Alfred  Vail,  by  their  Attorney,  Amos  Kendall,  and  Francis  O. 
J.  Smith,  in  his  own  right,  sole  proprietors,  under  the  letters 
patent  of  the  United  States,  of  the  right  to  construct  and  use 
Morse's  Electro-Magnetic  Telegraph  on  the  main  line  of  com- 
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munication  from  the  city  of  New  York,  through  Philadelphia 
and  Baltimore,  to  the  city  of  Washington,  have  by  deed  of 
trust,  bearing  even  date  herewith,  conveyed  the  said  exclusive 
right  to  W.  W.  Corcoran  and  B.  B.  French,  in  trust,  for  the 
use  of  the  said  proprietors  and  the  subscribers  to  the  stock  of 
the  Magnetic  Telegraph  Company,  with  the  limitations,  under 
the  conditions  and  in  the  manner  set  forth  in  said  deed  and  in 
these  articles  of  association,  whose  names  are  hereunto  affixed 
do  hereby  constitute  ourselves  into  a  Joint  Stock  Company,  to 
be  called  the  "  Magnetic  Telegraph  Company,  for  the  purpose 
of  constructing  and  carrying  on  a  line  of  said  Telegraph  from 
New  York  to  Washington  as  aforesaid,  according  to  the  fol- 
lowing principles  and  regulations :" 

The  following  are  a  portion  of  the  powers  vested  in  the 
Trustees  by  those  Articles,  viz : 

Article  9.  "  The  Trustees  shall  have  the  power,  and  it  shall 
be  their  duty,  forthwith  to  appoint  the  necessary  agents,  and 
take  steps  to  secure  the  right  of  way,  to  construct  a  line  of 
Telegraph,  consisting  of  one  or  two  wires,  from  New  York  to 
Philadelphia,  and  from  time  to  time  to  call  in  such  instalments 
of  the  capital  stock  as  may  be  requisite  for  that  purpose. 
After  the  Company  shall  provide  a  Treasurer,  all  moneys  col- 
lected for,  or  belonging  to  the  Company,  shall  be  paid  to  the 
Treasurer  for  the  time  being,  who  shall  pay  out  the  same  only 
upon  the  written  order  of  a  majority  of  the  Trustees.  But  un- 
til a  Treasurer  shall  be  appointed,  the  Trustees  shall  perform 
the  duties  of  Treasurer. 

Article  10.  "  They  shall  prepare  forms  of  certificates  and 
regulate  transfers  of  Stock,  and  audit  all  accounts  for  expendi- 
tures made  in  the  construction  or  management  of  the  Tele- 
graph, and  generally  to  superintend  the  financial  interests  of 
the  Company. 

Article  11.  "  They  shall  prepare  a  tariff  of  charges  and  a 
system  of  regulations  for  the  management  of  the  Telegraph, 
which  they  shall  submit  to  a  meeting  of  the  Stockholders,  to 
be  called  in  due  time  before  the  line  from  New  York  to  Phila- 
delphia shall  be  ready  to  go  into  operation.9' 

The  oitlt  mode  by  which  a  Board  of  Directors  could  be 
constituted,  is  described  in  the  following  Article,  viz : — 
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Article  17.  "  Regular  meetings  shall  be  held  annually,  or 
semi-annually,  as  the  Company  may  hereafter  decide.  At  any 
regularly  called  meeting  of  this  Company  it  shall  be  competent 
for  the  Company,  in  the  manner  of  deciding  any  other  propo- 
sition, to  divest  the  Trustees  of  all  the  powers  herein  vested, 
excepting  the  trust  of  the  title  of  said  letters  patent,  and  the 
issuing  of  certificates  of  stock,  and  to  transfer  the  same  to 
and  invest  them  in  a  board  of  directors,  to  consist  of  not  less 
than  five  persons,  to  be  thereafter  elected  at  each  annual  meet- 
ing of  the  Company,  and  to  continue  in  office  until  new  direc- 
tors shall  be  elected ;  and  thereafter  such  directors  shall  do  and 
perform  all  the  duties  otherwise  devolved  upon  the  Trustees  as 
herein  provided,  and  generally  superintend  the  administrative 
concerns  of  the  Company;  and  all  officers  and  agents  not 
herein  specially  provided  and  instructed,  shall  be  subject  to  the 
direction  of  the  directors." 

It  further  appeared  from  an  affidavit  produced  upon  the  call 
of  the  Court  after  the  argument  had  closed,  that  the  complain- 
ants on  the  21st  of  December,  1846,  before  the  filing  of  the  bill, 
bad  formally  conveyed  to  Eliphalet  Case  all  their  right  of  con- 
structing and  using  the  Magnetic  Telegraph,  with  all  its  in- 
cidents, on  the  line  embraced  in  Mr.  O'Reilly's  contract,  and 
the  assignment  was  recorded  in  the  Patent  Office  two  days 
after. 

The  complainants  prayed  for  an  injunction  upon  the  ground 
that  the  contract  had  become  forfeited  by  a  breach  of  its  pro- 
visions, upon  the  part  of  the  respondents,  who  had  organized 
three  several  and  distinct  companies,  appointed  directors  and 
other  officers,  and  issued  certificates  of  stock,  without  the  con- 
sent and  knowledge  of  the  patentees,  and  without  having  first 
complied  with  the  terms  of  the  contract  by  having  the  proper- 
ty vested  in  trustees.  It  was  also  contended  that  O'Reilly  had 
not,  within  the  six  months  conditioned  by  the  contract,  provided 
funds  for  the  extension  of  the  line  to  Pittsburg. 

The  respondents'  affidavits  did  not  deny  the  complainants' 
title,  but  asserted  rights  under  it  by  force  of  the  contract,  which 
the  respondents  alleged  they  had  substantially  complied  with. 

Messrs.  Cadwallader,  Milks  and  Williams,  for  the  motion. 
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The  respondents  in  this  issue  cannot  question  the  title  of  the 
complainants,  and  the  only  ground  they  have  to  stand  on  is  the 
license  they  have  obtained  from  the  latter  as  patentees.  See 
Baird  v.  Nelson,  8  Clark  &  Fin.,  726.  Such  a  license,  how- 
ever, does  not  protect  them  unless  they  are  acting  strictly 
under  its  terms.  If  they  have  failed  to  comply  with  any  of 
its  requisitions  in  point  of  time,  which  it  is  conceded  on  all 
sides  they  have,  they  cannot  set  it  up  in  bar  of  this  application. 
Whitey  ?>.  Cottle,  1  Turn.  &  Rus.  78;  Delorch  v.  Rothschild, 
1  Sim.  &  Stur.,  590 ;  Cosleck  v.  Till,  1  Russ.  670;  Hagedorn 
v.  Lane,  1  Marsh,  514, 18  ;  McCrelish  v.  Churchman,  4  Rawle, 
26;  Sparks  v.  Water  Works,  13  Vesey,  428.  Benedict  v. 
Lynch,  1  Johnson  C.  R.  374,  5 ;  Page  v.  Banner,  7  Jur.  10,  51. 
Time  is  particularly  of  the  essence  of  this  contract ;  seeing 
that  the  rights  under  it,  by  the  provisions  of  the  patent  law  are 
running  out  by  time.  A  patentee  has  a  peculiar  right  to  call 
upon  a  court  of  equity  for  immediate  relief,  when  his  patent 
right,  during  the  limited  period  for  which  he  is  entitled  to  its 
exclusive  benefit,  has  been  invaded  by  a  stranger.  So  far  has 
this  principle  been  carried,  that  a  court  will  grant  an  injunc- 
tion, even  though  it  may  doubt  the  validity  of  the  patent 
right.  Bolton  v.  Ball,  3  Vesey,  140 :  Harmer  t>.  Plain,  14 
Vesey,  136;  6  Ibid.  707;  3  Peer  Wms.,  225,  in  note;  Camden 
&  Amboy  Co.  v.  Buonaparte,  Bald.  R.  205. 

Neither  of  the  respondents,  or  any  party  claiming  through 
them,  can  be  here  considered  as  an  innocent  purchaser  without 
notice,  since  the  legal  title  has  throughout  remained  in  the 
complainants.  It  was  to  be  conveyed  to  the  trustees,  under 
the  article  of  agreement,  until  the  completion  of  certain  con- 
ditions. The  title  was  never  to  be  alienated  from  the  Trustees, 
and  no  stock  could  be  created  or  certificate  issued  without 
them.  The  title  being  thus  in  the  patentees,  no  right  or  title 
as  purchasers  could  exist  without  notice  to  or  inquiry  of  them. 
The  governing  principle  is,  that  a  purchaser  of  an  equitable  in- 
terest must  take  notice  of  the  outstanding  legal  interest,  and 
of  the  equities  arising  from  it.  Shirez  v.  Kagg,  7  Cranch,  48 ; 
Vatier  t>.  Hime,  7  Peters,  271,  2 ;  Boon  v.  Chilles,  10  Peters, 
210,  11,  12. 
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If  a  party  by  his  own  act  disables  himself  from  performing 
his  contract  in  the  same  manner  and  plight  as  that  in  which  he 
has  engaged  to  perform  it,  the  other  party  may  annul  the  con- 
tract within  a  reasonable  time  after  being  fully  apprised  of  what 
has  been  done,  although  the  contract  may  have  been  partially 
executed.  Lyttleton,  §  355,  358;  Co.  Litt  228,  a.  b.,  10  Rep* 
49.  b;  3  Corny n  &  Covenant,  E.  2;  1  Siderf.  48;  Robinson  u. 
Ant,  Th.  Raymond,  25;  Roll.  Abr.  Condn.  A.  pi.  1 ;  5  Vin.  221, 
224 ;  Robson  t>.  Drummond,  2  Barn*  &  Ad.  303 ;  Smith  u. 
Farkers,  3  Atk.  141 ;  Skilleen  v.  May,  4  Cranch,  137;  Ong  v. 
Campbell,  6  Watts,  302;  1  Atk.  171. 

Mr  Watts  and  Mr.  Meredith,  for  the  respondents. 

1st.  As  to  non-performance  within  the  time  specified.  The 
complainants,  in  order  to  avail  themselves  of  this  ground,  must 
show  a  strict  performance  on  their  side  of  the  agreement.  The 
complainants  themselves  failed  in  establishing,  what  was  a  con- 
dition precedent  on  their  part,  a  point  of  connection  at  Lancas- 
ter. But,  in  effect,  the  condition  on  part  of  the  respondents 
was  substantially  complied  with,  by  them,  within  the  proper 
period. 

2nd.  The  organization  of  the  Atlantic  and  Ohio  Company, 
is  not  in  violation  of  the  agreement  between  the  parties. 
That  agreement  contemplates  directly  a  general  association, 
but  it  does  not  negative  sectional  associations.  Such  sectional 
associations  were  constantly  instituted  by  complainants,  and 
had  become  part  of  the  general  management  of  the  patent. 
But  the  erection  of  such  a  subordinate  association  is  nothing 
more  than  must  necessarily  take  place  under  any  general  com- 
pany of  the  character  of  that  under  the  respondents'  control. 
There  must  always  be  book-keepers,  clerks,  and  collectors, 
and  it  makes  no  matter  what  name  may  be  given  them. 

3d.  As  to  the  gratuitous  issue  of  stock.  There  could  be  no 
injury  to  complainants  by  such  gratuitous  issue.  They  are  en- 
titled to  just  the  same  profits  and  same  interest,  and  same  pro- 
portion in  the  capital,  whatsoever  be  the  issue  of  stock  to 
others. 

4th.  As  to  excessive  cost.    Such  expenditure  do  not  injure 


608  MORSE,  BT  AL.  V.  O'REILtY,  KT  AL. 

the  patentees.    On  the  contrary,  if  it  is  bona  fide,  it  is  beneficial 
to  the  patentees  in  proportion  to  its  amount. 

But  generally  if  this  contract  has  been  forfeited,  the  forfeit- 
ure has  been  waived  by  the  parties,  and  the  subsequent  pro- 
cedure of  the  respondents  under  it,  ratified  by  the  complain- 
ants. 

Kane  J. — This  case  came  before  me,  and  has  been  discussed, 
as  a  motion  for  a  special  injunction,  at  the  instance  of  the  pro* 
prietors  of  a  patent  right 

The  defendants'  affidavits  do  not  controvert  the  complain- 
ants' title ;  but  they  assert  rights  under  it,  by  force  of  a  contract. 

The  complainants,  on  the  other  hand,  do  not  deny  the  con- 
tract, but  allege  that  it  has  become  forfeit  by  a  breach  of  its 
provisions. 

This  is  the  state  of  the  case,  as  it  appears  upon  the  record ; 
and  substantially  as  it  has  been  argued  by  the  counsel  on  both 
sides. 

Essentially,  therefore,  the  application  is  for  the  aid  of  the 
summary  process  of  the  Court  to  enforce  a  forfeiture.  I  am 
not  aware  that  such  an  application  has  been  sustained  by  a 
Court  of  Equity  in  any  case,  and,  though  called  on  by  me,  the 
counsel  for  the  complainants  have  not  found  one.  I  am  war- 
ranted in  assuming,  therefore,  that  the  uniform  chancery 
practice  has  been  against  such  an  exercise  of  jurisdiction;  and 
this  is  certainly  not  a  case  of  which  the  merits  are  so  obvious 
as  to  invite  innovations  in  its  favour. 

To  escape  from  this,  it  has  been  contended  that  the  defen- 
dants have  incapacitated  themselves  from  performing  their 
contract,  or  compensating  for  their  default.  This,  however, 
is  only  another,  and,  as  it  seems  to  me,  a  less  forcible  form  of 
alleging  that  they  have  forfeited  it 

Whether  the  contract  has  been  violated  in  its  essential  terms, 
or  whether  it  has  been  made  impossible  of  execution,  Equity 
will  relieve,  if  it  can  do  so  without  prejudice ;  but  it  never  en- 
forces any  thing  in  the  nature  of  a  forfeiture,  whether  stipulated 
in  the  contract  or  implied  from  circumstances.  4  John.  Ch.  R. 

Of  course,  I  do  not  refer  to  conditions  precedent  It  is  a 
mistake  of  terms,  to  speak  of  such  conditions  as  affecting  at 
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this  time  the  rights  of  these  parties.  Such  conditions  are  at 
an  end,  when  the  right  has  become  vested.  They  precede 
the  operations  of  the  grant ;  and  the  very  reason  why  equity 
never  relieves  against  them,  is,  that  it  can  only  control  the  ex- 
ercise of  rights,  and  cannot  confer  them.  The  rights  of  Mr. 
O'Reillv  vested  to  a  certain  extent  on  the  execution  of  the 
written  agreement  of  the  13th  June,  1845 ;  and  they  were  ab- 
solutely fixed  when  he  had  "  procured  a  fund  sufficient  to  build 
a  line  of  one  wire  from  the  connecting  point"  (with  the  seaboard 
line)  "  to  Harrisburg."  From  that  time,  the  condition  prece- 
dent had  performed  its  office ;  and  his  rights  could  be  divested 
only  by  a  forfeiture. 

It  did  not  vary  the  effect  of  his  agreement,  that  the  subject 
matter  of  it  regarded  a  patent  right  The  exclusive  rights  of 
a  patentee  are  specially  guarded  from  intrusion ;  but  the  con- 
tracts which  he  makes  to  share  them  with  third  persons  arc 
interpreted  and  enforced  just  as  other  legal  engagements. 

Nor  is  anything  gained  to  the  complainants,  by  assimilating 
the  case  to  one  of  waste.  An  injunction  is  not  granted  against 
waste,  where  the  title  of  the  complainant  is  denied  by  the 
answer ;  and  it  is  refused  before  answer,  unless  the  defendant 
has  had  notice  of  the  motion,  so  as  to  enable  him  to  make  the 
denial  by  affidavits.  19  Ves.  147;  17  Ves.  110.  In  the  case 
before  me,  the  defendants  assert  that  they  are  in  possession 
under  title,  and  the  very  issue  is  whether  they  are  so  or  not. 

I  have  thus  considered  the  arguments  of  the  counsel,  as  if 
the  case  were  really  between  the  proprietors  of  a  patent-right 
on  the  one  side  and  the  defendants  on  the  other.  But  it  is  not 
so.  The  exhibit  referred  to  in  Mr.  Kendall's  affidavit,  which 
was  produced  upon  the  call  of  the  Court  after  the  argument 
had  closed,  shows  that  the  complainants  have  not,  and  had  not 
at  the  time  of  filing  their  bill,  any  title  to  that  character,  so 
far  as  regards  the  subject  of  contest  here.  On  the  21st  of 
December,  1846,  they  formally  conveyed  to  Eliphalet  Case  all 
their  right  of  constructing  and  using  the  Magnetic  Telegraph, 
with  all  its  incidents,  on  the  lines  embraced  in  Mr.  O'Reilly's 
contract,  and  the  assignment  was  recorded  in  the  patent  office 
two  days  after.    The  bill  was  filed  on  the  5th  day  of  January, 

vol.  i. — 65 
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1847.  I  need  hardly  say  that  this  fact  destroys  the  basis  of 
the  complainant's  case.  An  injunction  cannot  be  awarded  at 
the  instance  of  a  stranger,  and  a  patentee,  who  has  assigned 
away  his  interest,  is  nothing  more. 

For  these  reasons,  the  motion  is  refused.  I  may  add,  as  the 
request  has  been  made  that  I  should  express  an  opinion  upon 
the  merits  of  the  controversy,  that  I  have  seen  nothing  in  the 
facts  that  have  been  developed  to  call  for  a  different  conclusion 
from  that  to  which  abstract  principles  have  directed  me. '  In- 
junction refused. 


ENGLISH    CHANCERY. 

MANNING  v.  CHAMBERS. 

/  Vict  Chancellor  Knight  Bruce9 s  Court 

By  a  voluntary  settlement  stock  was  transferred  into  the  names  of  trustees,  upon 
trusts  for  the  settlor  for  life,  and  after  his  death,  as  to  a  portion,  to  pay  the  dividends 
to  a  grandson  for  life,  or  until  he  "  shall  become  bankrupt ;"  and  after  his  death,  or 
"  upon  his  becoming  bankrupt,"  to  pay  the  dividends  to  his  (the  grandson's)  wife 
for  life,  for  her  separate  use,  with  remainder  to  her  children  ;  but  if  he  had  no  wifo 
or  children,  then  to  accumulate  the  dividends,  if  he  forfeited  his  life  interest,  for  so 
long  time  of  his  life  as  he  should  have  no  wife  or  children,  and  after  his  death  pay 
the  capital  and  accumulations  over.  Similar  trusts  were  declared  of  another  portion 
in  favour  of  another  grandson.  The  grandsons  were  both  made  bankrupts  seven 
days  before  the  execution  of  the  settlement,  and  were,  at  the  execution  of  it,  uncer- 
tificated bankrupts :  Held,  that  the  income  of  one  portion  went  over  to  the  wife's 
separate  use,  and  of  the  other  portion  should  be  accumulated,  the  other  grandson 
being  a  bachelor. 

John  Manning,  by  deed-poll  under  his  band  and  seal,  dated 
14th  February,  1842,  declared  the  trusts  of  a  sum  of  500QL, 
SL  10*.  per  Cents,  and  of  7000/.,  Bank  Stock,  which  he  had  a 
short  time  before  transferred  into  the  names  of  himself  and  his 
son,  Samuel  Manning,  to  be  for  himself  (the  settlor)  for  life, 
and  after  his  death,  after  deducting  lOOOi,  as  to  one  ninth  part 
of  one  moiety  of  the  residue  thereof,  "  upon  trust  to  pay  to,  or 
otherwise  permit  and  suffer,  Edmund  Manning,  the  eldest  son 
of  the  said  John  Manning,  deceased,  (the  settlor's  son,)  to  re- 
ceive and  take  the  dividends,  interest,  and  annual  income  there- 
of for  and  during  the  term  of  his  natural  life,  or  until  he  shall 
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become  bankrupt,  insolvent,  or  suffer  his  goods  to  be  taken  in 
execution,  or  otherwise  attempt  to  mortgage,  sell,  assign,  or 
incumber  his  life  interest  therein;  and  after  his  decease,  or 
upon  his  becoming  bankrupt,  insolvent,  or  suffering  his  goods 
to  be  taken  in  execution,  or  attempting  to  mortgage,  soil, 
assign,  or  incumber  his  said  life  interest,  then  in  trust  to  pay 
the  dividends  and  income  of  the  said  lastly  mentioned  one- 
ninth  part  or  share  of  and  in  the  said  lastly  mentioned  residu- 
ary moiety  of  the  said  trust  funds  unto  the  wife  or  widow  (if 
any)  of  the  said  Edmund  Manning,  for  her  sole  and  separate 
use,  during  her  life,  but  so  that  she  may  not  anticipate,  mortgage, 
sell  or  charge  the  said  life  interest  therein,  and  so  that  her  re- 
ceipts alone,  notwithstanding  her  coverture,  may  be  a  good 
discharge  for  the  income  arising  therefrom ;  and  after  the  de- 
cease of  such  wife  or  widow,  or  upon  her  attempting  to  antici- 
pate, mortgage,  sell,  or  charge  her  said  life  interest  in  the  said 
lastly  mentioned  one-ninth  part  or  share,  then  upon  trust  to 
pay  and  apply  the  dividends  and  interest  arising  therefrom 
unto  and  between  all  and  every  the  child  and  children  of  the 
said  Edmund  Manning,  if  there  shall  be  any  such,  in  equal 
parts,  shares,  and  proportions,  during  the  residue  of  his  life ; 
and  if  there  shall  be  no  such  child  or  children  or  during  such 
period  of  his  life  as  he  shall  have  no  such  child  or  children,  or 
wife,  and  he  shall  have  forfeited  his  life  interest  as  aforesaid, 
upon  trust  to  accumulate  the  dividends  and  income  of  his  one- 
ninth  part  or  share  in  the  said  residuary  moiety  of  the  said 
trust  funds,  for  the  benefit  of  his  children,  as  hereafter  men- 
tioned; and  upon  the  decease  of  the  said  Edmund  Manning, 
subject  and  without  prejudice  to  the  lffe  estate  and  interest  of 
his  widow,  (if  any,)  in  trust  to  pay,  divide,  and  transfer  the 
capital  of  the  said  lastly  mentioned  one-ninth  part  or  share  of 
and  in  the  said  lastly  mentioned  residuary  moiety  of  the  said 
trust  funds,  and  all  accumulations  of  the  dividends  and  interest 
thereof,  (if  any,)  unto,  between,  and  amongst9'  the  children  of 
Edmund  Manning,  as  therein  mentioned.  The  settlor  then  de- 
clared tbe  trusts  of  one  other  one-ninth  in  favour  of  Cornelius 
Charles  Manning,  his  wife  and  children,  "  subject  to  the  same 
or  the  like  conditions,  and  with  the  same  or  the  like  limitations 
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over/9  as  declared  of  the  share  of  Edmund  Manning.  The 
deed  contained  a  power  of  revocation,  but  which  was  never 
exercised  as  to  these  shares ;  but,  by  an  indenture,  dated 
llth  March,  1843,  the  settlement  was  revoked  as  to  some  other 
portion  of  the  trusts,  and  new  trustees  were  appointed  of  the 
funds,  Samuel  Manning  having  died  in  the  meantime.  The 
settlor  died  on  the  28th  February,  1845,  without  having  in  any  t 
way  revoked  the  trusts  of  the  settlement,  so  far  as  they  related  to 
the  shares  of  Edmund  Manning  and  of  Cornelius  Charles  Man- 
ning. Seven  days  before  the  date  of  the  original  settlement, 
namely,  on  the  7th  February,  1842,  a  fiat  in  bankruptcy  was 
issued  against  Edmund  Manning  and  Cornelius  Charles  Man- 
ning, who  were  partners  in  trade,  and  they  were  thereupon  de- 
clared bankrupts,  and  they  obtained  their  certificates  on  the 
16th  December,  1842.  Edmund  Manning  died  on  the  26th 
August,  1846,  intestate,  leaVing  a  widow  and  one  child,  and 
the  widow  took  out  letters  of  administration  to  his  estate  and 
effects.  Cornelius  Charles  Manning  was  not  married.  Before 
the  death  of  Edmund,  the  original  suit  was  instituted,  and 
after  his  death,  and  on  the  birth  of  children  of  other  parties  en- 
titled to  ninth  parts  of  one  moiety  and  other  portions  of  the 
other  moiety  of  the  trust  funds,  bills  of  revivor  and  supplement 
were  duly  filed.  The  cause  coming  now  to  a  hearing,  the 
questions  raised  were,  as  to  the  share  of  Edmund  Manning, 
whether  the  dividends  for  his  life  belonged  to  his  assignees  or 
to  his  widow,  and  as  to  the  share  of  Cornelius  Charles  Man- 
ning, whether  the  dividends  belonged  to  his  assignees  for  his 
life,  or  whether  they  ought  to  be  accumulated  for  the  benefit 
of  any  wife  and  children  he  might  have,  or,  failing  them,  for 
the  benefit  of  the  persons  ultimately  entitled  under  the  trusts  of 
the  settlement  By  the  joint  answer  of  Edmund  and  Cornelius 
Charles  Manning,  they  said,  "that  the  fact  of  their  having 
been  declared  bankrupts  was  well  known  to  the  settlor  at  the 
time  when  he  executed  the  settlement  of  14th  February,  1842; 
that  they  were  convinced  that  the  settlor  did  not  intend  that 
the  clause  contained  in  that  deed  relating  to  any  future  act  of 
bankruptcy  should  in  any  way  refer  to  their  then  subsisting 
bankruptcy,  and  they  submitted  that  they  were  each  entitled 
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to  receive  the  dividends  of  their  respective .  one-ninths."  The 
widow  of  Edmund  Manning,  by  her  answer  to  the  bill  of  re- 
vivor and  supplement,  claimed  as  administratrix  to  be  entitled 
to  all  rights  and  interests  in  the  matters  in  question  in  the  suit, 
as  her  deceased  husband's  sole  legal  personal  representative. 
As  no  dividends  had  been  paid  to  any  of  the  parties  from  the 
death  of  the  settlor,  there  was  an  accumulation  in  the  hands  of 
the  trustees.  The  widow  of  Edmund  Manning  claimed  the 
accumulations  on  his  share  as  belonging  to  her  husband's 
estate,  and  the  future  dividends  from  his  death  in  her  own  right 
under  the  settlement,  or  claimed  the  whole  in  her  own  right  un- 
der the  settlement,  if  the  Court  should  be  of  opinion  that  the 
clause  of  forfeiture  operated  with  respect  to  the  bankruptcy. 

Malins  and  J.  T.  Humphrey,  for  the  plaintiffs,  argued,  that 
the  settlor  evidently  intended  to  confer  a  benefit  personally  on 
his  grandsons,  or,  at  any  rate  to  exclude  the  assignees  in  bank- 
ruptcy from  all  Interference  with  the  fund.  It  was  true  that 
the  words  imported  a  future  sense ;  but  many  cases  had  been 
decided,  in  which  the  Court,  to  effectuate  the  intention  of  par- 
ties, had  held,  that  such  words  might  mean  the  past,  and  have 
reference  to  by  gone  events.  Yarnold  v.  Moorhouse,  1  Russ. 
&  My.  364 ;  Wynne  v.  Wynne,  2  Kee.  778.  [Knight  Bruce, 
V.  C. — There  are  also  the  cases  of  Tytherleigh  v.  Harbin,  6 
Sim.  329 ;  Giles  v.  Giles,  8  Sim.  360 ;  Smith  v.  Smith,  Id.  353 ; 
and  Jarvis  v.  Pond,  9  Sim.  549.] 

Swanston  and  J.  Hinde  Palmer,  for  Cornelius  Charles  Man- 
ning, insisted,  that  there  was  always  a  difference  between  the 
interpretation  of  words  in  a  will  and  under  a  deed..  The 
settlor  intended  a  benefit  to  his  grandson,  Cornelius  Charles 
Manning,  who,  as  a  bankrupt  before  the  settlement,  had  given 
up  all.  his  property  to  his  assignees,  and  they  could  claim  no 
part  of  his  interest  in  the  fund  in  question.  The  clause  of 
forfeiture  could  not  operate  against  him,  for  he  had  not  placed 
himself  in  that  predicament* in  which  the  settlor  said  he  should 
forfeit  his  rights.  The  words  were  future,  "  shall  become 
bankrupt,''  meaning  "  shall  hereafter  become  bankrupt ;"  not 
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"  shall  bfe  in  the  state  of  bankruptcy,"  but  "  shall  become  in 
that  state."  The  dividends  of  this  share  ought  to  be  paid  to 
Cornelius  Charles  Manning,  and  ought  not  to  be  directed  to  ac- 
cumulate; at  any  rate,  whatever  might  be  the  conclusion  to 
which  the  Court  might  come  as  to  the  clause  of  forfeiture  now 
applying,  it  would  hold,  that  the  assignees  were  excluded  from 
all  participation ;  and,  if  the  Court  should  hold  the  words  of 
the  settlement  to  have  a  retrospective  operation,  then  it  would 
only  direct  the  dividends  of  this  share  to  accumulate  in  execu- 
tion of  the  intention  of  the  settlor.  He  cited  Wilkinson  v.  Adam, 
1  Ves.  &  Bea.  422,  and  observed  on  Wynne  v.  Wynne,  before 
cited. 

Bacon  and  Berkeley,  appeared  for  the  assignees  of  the  two 
bankrupts,  and  contended,  that,  although  the  words  imported, 
in  their  primary  sense,  a  future  meaning,  yet  still,  upon  all  the 
cases  cited  at  the  bar,  and  on  those  referred  to  in  the  obser- 
vations of  the  Court,  they  might  and  would  be  interpreted  to 
have  a  retrospective  effect.  [Knight  Bruce,  V.  C— Suppose 
the  words  had  been  "  until  he  should  go  to  Rome,"  or  "  until 
he  shall  marry,"  and,  in  the  former  case,  the  grandson  was  at 
Rome  at  the  time,  and  in  the  other  case  the  grandson  had 
clandestinely  married?]  In  either  event,  counsel  submitted, 
the  interest  would  have  passed  away  from  the  grandson.  He 
would  in  each  case  have  fulfilled  that  condition,  or  gone  into 
that  state,  up  to  which,  and  until  which  alone,  he  was  intended 
to  reap  any  benefit,  and  he  would  have  forfeited  his  benefit 
under  the  settlement  There  was  no  difference  between  those 
two  supposed  cases  and  the  present  Edmund  Manning  had 
already  fulfilled  that  condition,  on  which  he  was  to  take  no 
benefit,  and  as  he  was  only  declared  a  bankrupt,  but  had  not 
received  his  certificate,  until  long  after  the  date  of  tfye  settle- 
ment, namely,  the  following  December,  and  as,  by  law,  all  the 
property  which  could  come  to  a  bankrupt  up  to  the  time  of  his 
certificate  passed  to  his  assignees,  this  interest  belonged  to  his 
assignees,  and  the  same  observation  applied  to  the  share  of 
Cornelius  Charles  Manning. 

Rogers,  Borton,  and  Begbie  appeared  for  other  defendants. 
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Knight  Bruce,  V.  C. — The  words  to  be  construed  in  this 
case  are  these:  "or  until  he  shall  become  bankrupt,"  and 
"  after  his  decease  or  upon  his  becoming  bankrupt"  The 
fact  is,  that,  at  the  execution  of  the  settlement,  and  it  is  ad- 
mitted on  all  hands,  that  Edmund  Manning  was  alive  and  was 
an  uncertificated  bankrupt;  the  fiat  issued  not  more  than  seven 
days  before  the  date  of  the  settlement  In  that  state  of  cir- 
cumstances, the  language  of  the  settlement  requires  the  Court 
to  decide,  that  the  income  of  Edmund  Manning's  share  goes 
over  to  the  wife's  separate  use.  The  point,  however,  was  a 
reasonable  one  for  the  assignees  to  raise,  and  they  ought  to 
have  their  costs  out  of  the  estate.  [The  share  of  Cornelius 
Charles  Manning  was  ordered  to  be  accumulated,  the  funds  to 
be  brought  into  court] 
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Court  of  Common  Pleas,  of  England,  Westminster,  May  12, 1847. 
Sittings  at  Nisi  Prius  before  Mr.  Justice  Coltman  and 

Common  Juries. 

This  was  an  action  brought  under  the  recent  statute,  the 
9th  atfd  10th  Victoria,  c.  93,  for  enabling  compensation  to  be 
given  to  the  families  of  persons  killed  by  accident  It  appear- 
ed from  the  evidence  of  the  witnesses  called  that  the  plaintiff 
filled  a  very  humble  condition  of  life,  and  that  his  wife,  Jane 
Barnes,  was  a  charwoman,  going  out  to  char  and  wash,  and 
able  to  earn  from  2s.  to  3s.  a  day  by  her  labour.  The  plain- 
tiff and  his  wife  had  three  children,  the  eldest  a  boy  of  14  years 
of  age,  who  was  in  service  and  able  to  earn  a  little  towards 
his  own  support,  and  two  girls  of  the  respective  ages  of  10  and 
7  years,  who  were  at  home  under  the  care  of  the  plaintiff  and 
his  wife.  One  evening  in  October  last,  the  plaintiffs  wife,  her 
lister,  and  the  two  children  went  to  the  Paddington  Railway 
station  to  wait  for  a  niece,  whom  they  expected,  and  whilst 
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waiting  had  some  refreshment  in  the  shape  of  a  quartern  of 
gin  and  a  glass  of  ale,  which  was  shared  amongst  the  four,  the 
value  of  which  was  8d.  On  their  way  home  from  the  station 
with  the  niece  they  went  along  a  newly-made  street,  called 
Victoria-grove-terrace,  communicating  between  Bayswater- 
road  and  Moscow-road.  This  street  was  unlit,  and  the  houses 
in  it  unfinished,  but  some  evidence  was  given  that  the  road  had 
been  used  as  a  public  pathway  for  25  years.  When  near  the 
house  No.  9,  in  the  terrace  according  to  the  evidence  of  the 
sister  of  the  plaintiff's  wife,  the  niece  dropped  her  cuff,  and 
she  turned  around  to  assist  her  to  look  for  it,  and  on  turning 
again  the  plaintiffs  wife  was  nowhere  to  be  seen,  and  they 
eventually  found  that  she  had  fallen  down  an  unguarded  area 
before  the  house  No.  9,  belonging  to  the  defendant  On  being 
taken  out,  it  was  found  that  she  was  dead.  A  post  mortem  ex- 
amination did  not  lead  to  the  inference  that  she  was  intoxi- 
cated at  the  time.  The  area  had  been  boarded  up  a  few  weeks 
before,  but  was  then  left  wholly  unguarded.  The  present 
action  was  brought  under  the  above  named  statute  for  dama- 
ges to  the  plaintiff  and  his  children,  for  the  loss  he  had  sus- 
tained by  the  death  of  his  wife,  owing  to  the  negligence  of  the 
defendant  in  leaving  open  and  unguarded  this  hole  near  a  public 
foot  way. 

On  the  part  of  the  defendant,  Mr.  Serjeant  Btles  took 
several  technical  objections  to  the  form  of  the  declaration, 
w{jich,  after  argument,  were  amended.  He  also  contended 
that  the  defendant  had  a  right  to  dig  holes  in  his  own  land, 
and  that  he  was  not  bound  to  fence  them  round  to  protect  the 
public,  but  that  this  duty  fell  upon  the  owners  of  the  public  or 
private  footway.  He  quoted  Trawrer  v.  Chadwick,  6  Bing. 
N.  C,  p.  1,  in  support  of  his  argument,  and  Rapson  u.  Cubitt, 
9  M.  and  W. 

Mr.  Chambers  in  reply  relied  upon  Quarmer  v.  Burnett,  6 
M.  &  W.  510,  and  Burgess  v.  Gray,  1  C.  B.,  p.  578,  and  con- 
tended that  it  was  the  duty  of  a  person  digging  holes  near  a 
public  footway  to  guard  them. 
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Mr.  Justice  Coltmaw  said  he  was  under  considerable  doubt 
as  to  the  point,  but  should  direct  the  jury,  that  the  plaintiff  was 
bound  to  erect  a  fence  if  the  area  was  abutting  upon,  or  reason* 
ably  near  a  public  footway. 

Mr.  Sergeant  Biles  then  addressed  the  jury  for  the  defend- 
ant. The  defendant,  he  said,  deplored  the  accident  as  much 
as  any  one ;  but  the  jury  must  give  the  plaintiff  justice,  and  not 
vengeance.  He  then  contended  that  the  road  was  a  mere 
private  or  occupation  road,  up  which  the  plaintiff's  wife  had 
no  business  to  go,  and  that  the  accident  was  therefore  not  ihe 
defendant's  fault,  and  that  the  defendant  would  not  therefore  be 
liable.  That  the  woman  had  been  drinking,  and  her  death 
was  the  result  of  her  own  state  and  negligence. 

His  Lordship  in  summing  up  directed  the  jury  to  consider 
whether  or  no,  there  was  a  public  footway  near  these  houses, 
or  whether  or  no,  the  road  was  a  mere  occupation  one.  Also 
whether  the  area  abutted  upon  the  footway  or  was  so  near  to 
it  as  to  make  it  dangerous,  if  unprotected,  to  the  public  passing 
along  the  footway ;  and  whether  the  negligence  of  the  plain- 
tiffs wife  led  to  the  accident  They  would  then  consider  what 
damages  they  would  find  if  they  found  for  the  plaintiff  on 
these  points,  and  what  reasonable  compensation  should  be 
given  to  the  plaintiff  for  the  loss  of  his  wife,  who  contributed 
towards  the  support  of  himself  and  family.  They  would  also 
say  what  portion  of  the  damages  should  be  awarded  to  the 
husband,  and  what  to  the  children. 

The  jury,  after  a  short  absence,  found  a  verdict  for  the 
plaintiff— Damages,  300/.  They  found  that  there  was  a  pub- 
lic footway  abutting  the  area.  The  damages  they  divided — 
100/.  to  be  given  to  the  plaintiff,  75/.  each  to  his  two  daughters 
and  50/.  to  the  boy.  The  jury  also  expressed  a  wish  that  the 
money  given  to  the  children  should  be  secured  to  them. 

His  LoRDSHip.-r-We  will  consider  how  that  can  be  done. 
The  act  does  not  provide  any  means  for  that,  in  which  it  was 
defective. 

vol  i. — 66 
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Leave  was  then  given  to  Mr.  Sergeant  Byles  to  move  for  a 
new  trial  on  the  objections  he  had  taken,  which  were  over- 
rated by  the  Court. 


ROGER  N.  ARMS  v.  JOHN  LEAMAN. 

In  the  District  Court  far  the  City  and  County  of  Lancaster, 

December  T.f  1846. 

(1.)  A  recognizance  entered  thus :  R.  N.  A.  by  his  attorney  T.  E.  F.,  and  E. 
L.  H.,  (surety)  tent,  in  $200  each,  upon  condition,  Ac,  is  sufficient  to  sustain  an 
appeal  from  an  award  of  arbitrators. 

(2.)  An  appeal  on  the  21st  day  after  the  award  filed,  the  twentieth  having  fallen 
on  Sunday,  is  good. 

February  1,  1847;  rule  to  show  cause  why  the  appeal 
should  not  be  stricken  off,  for  reasons  filed 

The  reasons  were,  1.  The  plaintiff  was  not  bound  in  the 
recognizance,  and  the  appeal  is  therefore  irregular  and  illegal. 

2.  The  appeal  was  entered  too  late. 

3.  The  requisite  bail  was  not  given. 

Mr.  Ellmaker  and  Mr.  Stevens,  for  the  rule. 

Mr.  Franklin,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Hayes,  president. — The  first  reason  for  striking  off  the  ap- 
peal is,  that  the  plaintiff  is  not  bound  in  the  recognizance,  and 
the  appeal  was  therefore  irregular  and  illegal  The  recogni- 
zance is  in  this  form,  viz., 

"  Roger  N.  Arms,  by  his  attorney,  Thomas  E.  Franklin. 

"  Ellis  L.  Hamersly  (surety)  tent  in  two  hundred  dollars 
each,  upon  this  condition,  that  if  the  said  plaintiff  shall  not  re- 
cover in  the  event  of  this  suit  a  sum  greater  or  a  judgment 
more  favourable,  than  the  report  of  the  arbitration,  he  shall 
pay,"  &c. 

If  the  entry  into  the  recognizance,  as  above,  by  Roger  N. 
Arms,  was  null  and  void,  yet  the  recognizance  of  Ellis  L. 
Hamersly  is  unquestionably  regular.    He  is  bound,  as  surety, 
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in  the  terms  of  the  Act  of  Assembly.  The  29th  section  of 
the  Act  of  1836,  relating  to  reference  and  arbitrations,  is,  that 
"  If  the  plaintiff  be  the  appellant,  he  shall  by  himself,  his  agent, 
or  attorney,  with  one  or  more  sufficient  sureties,  in  the  nature 
of  special  bail,  be  bound  in  recognizance  to  the  defendant," 
&c.  In  the  case  of  Boyer  and  Wilkins,  5  Serg.  &  R.  329,  it 
was  decided,  that  on  an  appeal  by  the  plaintiff  from  the  award 
of  arbitrators,  it  is  not  necessary  that  he  should  join  in  the 
recognizance.  "  The  12th  section  of  the  Arbitration  Act,  on 
which  the  point  here  turns,"  (said  Gibson  J.,  in  delivering  the 
opinion  of  the  Supreme  Court)  directs,  "that  where  the  plain- 
tiff is  the  appellant,  he  shall  by  himself,  his  agent,  or  attorney, 
with  one  or  more  sufficient  sureties,  be  bound  in  recognizance," 
&c,  and  he  proceeds  to  show,  that  according  to  the  true  con- 
struction of  this  language,  the  plaintiff  was  not  required  to  join 
in  the  recognizance;  but  that  the  recognizance  of  the  surety 
was  alone  sufficient.  It  is  observable,  that  the  words  of  the 
12th  section  of  the  Act  of  1810,  and  those  of  the  29th  section 
of  the  Act  of  1836,  are  the  same.  The  decision  in  Boyce  and 
Wilkins  is,  therefore,  in  point,  and  must  rule  this  case ;  unless 
the  other  reasons  prevent. 

The  second  reason  is,  that  the  appeal  was  entered  too  late. 

It  was  entered  on  the  21st  day,  after  the  report  of  the  arbi- 
tration was  filed,  the  20th  being  Sunday.  The  award  was 
filed  in  the  prothonotary's  office,  on  the  14th  day  of  December, 

1846,  and  the  appeal  was  entered  on  the  4th  day  of  January, 

1847.  In  Sims  v.  Hampton,  1  S.  &  R.,  411,  the  Supreme 
Court  decided,  that  in  computing  the  twenty  days  allowed  by 
the  Arbitration  Act  of  1810,  for  an  appeal,  the  day  on  which 
it  is  entered  is  to  be  excluded.  On  such  a  computation,  the 
20th,  as  above  stated,  fell  upon  Sunday ;  and  this  was  one  of 
the  points  discussed  in  the  case  cited.  Tilghman,  C.  J.  deemed 
it  unnecessary  to  consider  that  question,  as  the  appeal  was 
taken  within  twenty  days :  but  Yeates,  J.  entered  into  the  con- 
sideration of  it,  and  was  of  opinion,  that  Sunday,  on  which,  if 
the  day  of  entering  the  award  were  included,  the  twenty  days 
would  have  expired,  ought  not  to  be  reckoned  in  the  computa- 
tion.   "  The  law,"  said  he,  "  appears  to  me  to  furnish  a  ration- 
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al  principle  of  computation  in  cases  of  this  nature*  The  four 
days  rule  to  plead,  must  always  be  restricted  to  such  days 
wherein  the  defendant  may  plead,  and  when  the  offices  are 
open.  Sunday  is  not  included  in  the  four  days,  to  move  in 
arrest  of  judgment;  but  the  defendant  must  have  four  juridical 
days."  Judge  Yeates  appears  to  have  adopted  the  argument 
of  the  defendants9  counsel,  viz.,  that  the  last  day  being  Sunday, 
which  is  not  a  juridical  day,  the  defendant  had  the  whole  of 
the  following  day.  The  argument  was  answered,  on  the 
other  side,  by  the  unsatisfactory  observation,  that  Sunday 
ought  to  be  computed,  as  there  could  be  no  objection  to  enter* 
ing  an  award  of  arbitration  on  that  day.  How  an  award  of 
arbitration,  any  more  than  an  appeal  could  be  entered  in  the 
prothonotary's  office  on  Sunday,  when  that  office  is  closed,  or 
entered  in  his  docket,  when  it  is  not  accessible,  it  is  difficult  to 
comprehend. 

This  provision  of  the  arbitration  law  for  an  appeal,  has  al- 
ways been  construed,  in  a  spirit  of  liberality,  to  preserve  the 
trial  by  jury.  In  that  spirit,  and  guided  by  the  analogy  of 
other  cases,  (see  Brown  v.  Brown,  3  S.  &  R.,  406,)  I  am  in- 
clined to  say,  that  the  appellant  here  had  the  Monday  follow- 
ing the  20th  day,  after  the  award  filed,  to  enter  his  appeal. 

The  3rd  and  last  reason  is,  that  the  requisite  bail  was  not 
given.  If  this  refers  to  the  alleged  irregularity  of  the  recog- 
nizance, the  Court  has  already  treated  of  this  matter  in 
noticing  the  first  reason.  If  it  refers  to  the  insufficiency  of  the 
security,  I  can  only  say,  the  Court  has  seen  no  evidence  to 
support  this  reason.  And  upon  the  whole,  I  think  this  rule 
must  be  discharged.    Rule  to  show  cause  discharged* 


STEWART  AND  QTHER8  0.  TODD  AND  ANOTHER. 

Exchequer  Chamber,  Michaelmas  Term,  Error  from  the  Queen9* 

Bench. 

Debt  for  400&    First  plea,  as  to  43*.  69.  9d,  payment;  third  plea,  as  to  the  resi- 
due, (3561  13*.  3d.,)  that  plaintiff  impleaded  defendant  for  the  residue  of  the  said 
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of  action,  and  that  inch  proceedings  wan  had  that  plaintifl*  recomed  in  tha 
aaid  action  314/.  8*.,  as  well  for  their  damages  in  the  said  action,  and  in  respect 
whereof  plaintiffs  had  impleaded  defendants,  as  for  their  costs.  Replication,  that 
the  residue  of  the  causes  of  action  in  the  declaration  mentioned  were  not  the  causes 
of  action  in  the  third  plea  mentioned  in  respect  of  which  the  judgment  was  re- 
covered. The  jury  found,  that  the  residue  of  the  causes  of  action  in  the  declaration 
mentioned,  were  the  residue  of  the  causes  of  action  in  the  aaid  plea  mentioned,  and 
for  and  in  respect  of  which  the  judgment  was  recovered : — held,  on  motion  for 
judgment  non  obstante  Veredicto, 

First,  that  the  plea  must  be  taken  to  mean  that  plaintiff  had  a  judgment  of  the 
court  in  respect  of  all  the  damages  which  he  sued  for ;  that  is,  the  same  causes  of 
action  as  constituted  the  residue  of  the  causes  of  action,  and  which  was  the  same 
as  the  ordinary  plea  of  judgment  recovered. 

8econd,  that  ihe  plea  was  good  in  substance,  whether  the  true  meaning  of  it  was, 
that,  as  to  part,  plaintiff  recovered,  and,  as  to  the  residue,  it  was  found  that  no  more 
was  due,  the  omission  to  plead  the  latter  part  of  the  judgment  by  way  of  estoppel 
being  matter  of  form,  or  that  plaintiff,  having  once  sued  for  the  same,  debt,  and 
having  had  the  amount  assessed  and  adjudicated  on,  could  not  sue  again  for  the 
same  debt. 

Judgment  having  been  given  for  the  plaintiffs  in  the  Court  of 
Queen's  Bench,  a  writ  of  error  was  brought,  and  was  argued 
in  Easter  Vacation,  (May  9,  11,*)  by 

Butt,  for  the  plaintiffs  in  error,  (the  defendants  below,) 
and  by 
Psiaoock,  for  the  defendants  in  error,  (the  plaintiffs  below.) 

Parks,  B.f  now  delivered  the  judgment  of  the  Court. — The 
question  in  this  case  arises  on  a  writ  of  error  from  a  judgment 
of  the  Court  of  Queen's  Bench  non  obstante  veredicto,  on  a  plea 
in  an  action  of  debt  on  simple  contract  for  400/.  As  to  43/. 
6*. 9d.  there  was  a  plea  of  payment  As  to  the  residue,  (356/.  13s. 
3d,)  a  plea,  (the  third,)  "  that  heretofore,  to  wit,  on  the  3rd  June, 
a.  d.  1840,  in  the  court  of  our  lady  the  Queen,  before  the  Barons 
of  her  Majesty's  Exchequer,  at  Westminster,  in  the  county  of 
Middlesex,  the  plaintiffs  impleaded  them  the  said  last-named 
defendants  upon,  for,  and  in  respect  of  (amongst  other  things) 
the  said  residue  of  the  said  cause  of  action  in  the  declaration 
mentioned,  in  an  action  on  promises,  to  the  damage  of  the 
said  plaintiffs  of  400/.,  and  such  proceedings  were  thereupon 
had  in  the  said  last-mentioned  court  in  that  action,  that  after- 


•  Before  Tindal,  C.  J.,  Parka,  B.,  Alderson,  B.,  Maule,  J.,  Rolfe,  B.,  C 
well,  J.,  Erie,  J.,  and  Piatt,  B. 
f  Tfndal,  C.  J.,  died  in  Trinity  Vacation. 
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wards,  to  wit,  on  the  7th  June,  a.  d.  1843,  the  said  plaintiffs, 

by  the  judgment  and  consideration  of  the  said  last-mentioned 
court,  recovered  in  the  said  action  against  them  the  said  last- 
named  defendants,  314/.  8s.,  as  well  for  their  damages  in  the 
said  action,  and  in  respect  whereof  the  plaintiffs  had  impleaded 
the  said  last-named  defendants  as  aforesaid,  as  for  their 
costs  and  charges  by  them  about  their  said  suit  in  that  behalf 
expended,  whereof  the  said  last-named  defendants  were  con- 
victed, as  by  the  record  and  proceedings  thereof  still  remain- 
ing in  the  said  last-mentioned  court  fully  appears,  and  which 
said  judgment  hath  not  been  reversed  or  made  void ;  and 
this,"  &c. 

There  was  a  replication  to  this  plea,  that  the  residue  of  the 
causes  of  action  in  the  declaration  mentioned  were  not  the 
causes  of  action  in  the  third  plea  mentioned,  in  respect  of 
which  the  judgment  was  recovered ;  and  on  this  issue  the  jury 
found  for  the  defendants,  that  the  residue  of  the  causes  of 
action  in  the  declaration  mentioned  were  the  residue  of  the 
causes  of  action  in  the  said  plea  mentioned,  and  for  and  in  re- 
spect of  which  the  judgment  was  recovered.  There  was  another 
similar  plea,  stating  the  payment  of  the  sum  recovered,  with  a 
similar  replication,  and  a  verdict  thereon  for  the  defendant, 
and  several  pleas  the  issues  on  which  were  found  for  the 
plaintiff. 

On  a  motion  for  judgment  non  obstante  veredicto,  the  Court 
of  Queen's  Bench  thought  the  plea  was  not  a  good  answer  to 
the  part  of  the  declaration  to  which  it  was  pleaded,  because  a 
debt  certain  to  the  amount  of  356/.  135.  3d.  being  admitted, 
the  difference  between  that  sum  and  the  amount  for  which 
judgment  was  recovered,  viz.  314/.  8s.  was  wholly  un- 
answered. 

It  is  to  be  observed,  that  the  plea  is  not  in  the  ordinary  form 
of  a  plea  of  judgment  recovered,  which  states  that  the  plaintiff 
impleaded  the  defendant  for  the  same  causes  of  action  in  the 
declaration  mentioned,  and  such  proceedings  were  thereupon 
had  in  that  plea,  that  afterwards  the  plaintiff  recovered  so 
much  for  the  same  causes  of  action  in  the  declaration  mentioned 
and  for  his  costs.    This  plea  to  the  residue  states  the  implead- 
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ing  for  the  residue  of  the  same  causes  of  action,  and  that  such 
proceedings  were  had  that  the  plaintiffs  recovered  in  the  said 
action  314/.  85.,  as  well  for  their  damages  in  the  said  action, 
and  in  respect  whereof  the  plaintiffs  had  impleaded  the  defend- 
ants, as  for  their  costs ;  but  the  plea  does  not  plainly  and  dis- 
tinctly aver  that  the  recovery  was  for  the  residue  of  the  same 
causes  of  action  ;  and  it  would  probably  have  been  bad  on 
special  demurrer,  for  the  want  of  such  positive  averment.  If 
the  plaintiffs  had  recovered  Is.  the  former  action  for  part  of 
the  cause  of  action,  and  had  entered  a  nolle  prosequi  for  the 
remainder,  and  recovered  314/.  75.  for  costs,  it  is  clear  the  re- 
covery would  have  been  no  bar  for  the  whole  ;  and  yet  it  might 
be  said  in  such  case  that  the  plaintiff  had,  by  judgment  of  the 
Court,  recovered  a  sum  of  314/.  85.  for  his  damages  in  the  said 
action,  and  in  respect  whereof  the  said  action  had  been  brought 
as  for  his  costs,  though  it  would  have  been  the  correct  course 
to  have  said  in  such  a  case  that  he  recovered  for  part  of  the 
damages,  in  respect  whereof  the  action  had  been  brought :  the 
nolle  prosequi  having  the  effect  of  withdrawing  the  part  as  to 
which  it  is  entered  from  being  a  subject  of  dispute  in  the  suit. 
But  after  pleading  over,  the  whole  plea  must  be  understood  in 
the  sense  which  would  make  it  a  good  answer  to  the  declara- 
tion, and  must  be  taken  to  mean  that  the  plaintiff  had  a 
judgment  of  the  Court  in  respect  of  all  the  damages  which  he 
sued  for ;  that  is,  the  same  causes  of  action  as  constituted  the 
residue  of  the  causes  of  action ;  and  so  the  jury  have  found 
on  the  issue  on  this  plea.  Upon  this  state  of  the  record,  the 
plea  must  be  taken  to  be  the  same  as  the  ordinary  plea  of 
judgment  recovered.  On  the  argument  before  us,  it  was  con- 
tended on  the  part  of  the  plaintiffs  in  error,  that  this  judgment 
was  erroneous,  as  it  proceeded  upon  a  mistaken  analogy  be- 
tween payment  of  a  lesser  sum  in  satisfaction  of  a  greater, 
and  recovery  by  judgment  of  a  lesser  sum,  in  an  action  for  a 
greater,  which  recovery,  it  was  contended,  was  binding  and 
conclusive  and  prevented  the  same  cause  of  action  being  liti- 
gated again. 

On  the  part  of  the  defendants  in  error  it  was  contended  that 
the  judgment  was  right,  for  the  plea  was  bad,  and  no  answer 
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to  the  whole  debt,  the  existence  of  which  at  one  time,  as  a  debt 
certain,  it  admitted.  That  a  judgment  recovered  was  a  bar 
on  the  principal  of  merger  in  the  superior  remedy,  only  with 
respect  to  the  part  recovered,  and  that  as  to  the  residue  which  ' 
had  been  litigated  and  not  recovered,  it  was  an  answer 
on  the  ground  that  so  much  of  the  debt  was  not  due,  and 
that  the  plaintiff  was  estopped  from  saying  that  such  residue 
was  due,  and  that  as  the  plea  did  not  in  express  terms  rely 
on  the  estoppel  in  this  case,  the  plea  was  bad  in  substance. 

Supposing  this  argument  to  be  well  founded,  and  that  the 
true  meaning  of  the  plea  is,  that  as  to  part  the  plaintiff  recover- 
ed, and  as  to  the  residue  it  was  found  that  no  more  was  due; 
the  omission  to  plead  the  latter  part  of  the  judgment,  which 
was  in  effect  a  judgment  for  the, defendant  as  to  that  part,  by 
way  of  estoppel,  was  mere  matter  of  form,  and  could  only  be 
taken  advantage  of  on  special  demurrer. 

The  plea  was  a  perfectly  good  answer  in  substance  as  to 
that  part,  as  a  plea  amounting  to  the  general  issue  would  have 
been,  though  it  was  pleaded  by  way  of  confession  and  avoid- 
ance. It  is  not,  however,  to  be  understood  that  we  consider 
this  to  be  the  true  construction  of  the  plea  of  judgment  recover- 
ed where  the  amount  is  less  than  that  claimed  in  the  subsequent 
action.  If  it  be  so,  the  answer  is  good  in  substance ;  but  if  the 
true  meaning  is,  as  there  is  good  ground  to  contend  that  it  is, 
that  the  plaintiff  having  once  sued  in  indebitatus  assumpsit  for 
the  very  same  debt  now  claimed  in  an  action  of  debt,  and  having 
had  the  amount  assessed  by  the  jury  and  adjudicated  on  by 
the  Court,  has  had  all  the  benefit  which  could  be  given  by  a 
judgment,  and  cannot  again  sue  for  the  same  debt,  then,  un- 
questionably, the  plea  is  good  in  substance.  It  is,  however, 
unnecessary  to  decide  the  point,  on  which  ground  the  plea  is 
good  in  the  present  action. 

It  was  argued  by  Mr.  Peacock  that  the  plea  was  bad,  be- 
cause it  did  not  appear  that  the  former  recovery  may  not  have 
been  for  less,  by  reason  of  part  of  the  debt  not  being  due  at 
that  time,  but  that  it  is  now  due.  The  answer  is,  that  the  jury 
have  found  the  former  recovery  to  have  been  for  the  same 
causes  of  action,  and,  consequently,  that  the  question  in  this 
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suit  is  the  same  as  in  that,  viz.  whether  at  the  date  of  the  for- 
mer writ  the  defendant  was  or  was  not  indebted  to  the  plain- 
tiff. This  objection,  therefore,  cannot  prevail,  and  we  are  all 
of  opinion  that  the  plea  is  good  in  substance,  and  therefore  the 
judgment  non  obstante  veredicto  erroneous,  and  consequently 
the  judgment  for  the  plaintiff  must  be  reversed. — Judgrhent  re- 
versed. 


WEEKS  v.  ARGENT. 
English  Court  of  Exchequer. 

In  an  action  by  the  indorsee  against  the  maker  of  a  promissory  note,  the  defend- 
ant proposed  to  show  that  the  note  was  void  under  the  6  &  6  Vict  c.  122,  as 
having  been  given  to  the  payee  in  consideration  of  his  forbearing  to  oppose  the 
maker  from  obtaining  his  discharge  as  a  bankrupt ;  and  called  the  attorney  of  the 
payee  to  prove  an  arrangement  to  that  effect  entered  into  by  himself,  his  client  and 
an  attorney  employed  for  the  maker :— - held,  that  the  evidence  was  receivable,  as 
what  took  place  on  that  occasion  could  not  be  considered  a  professional  or  confiden- 
tial communication  to  the  attorney. 

Assumpsit  against  the  defendant  as  maker  of  a  promissory 
note  for  120/.,  payable  to  E.  R.  Clarke,  at  twelve  months  after 
date,  and  by  him  indorsed  to  the  plaintiff.  The  defendant 
pleaded  non  assumpsit,  with  the  words  "  by  statute"  in  the  mar- 
gin of  his  plea.  At  the  trial,  before  Pollock,  C.  B.,  the  plaintiff 
having  proved  the  making  of  the  note  and  that  he  was  an  in- 
dorsee for  value ;  the  defence  appeared  to  be  that  the  note  was 
given  to  Clarke  by  the  defendant  who  was  indebted  to  him,  in 
consideration  that  Clarke  should  forbear  from  opposing  his  ob- 
taining his  certificate  in  the  Court  of  Bankruptcy ;  and  was 
consequently  void  under  the  40th  section  of  the  recent  Bank- 
rupt Act,  5  &  6  Vict.  c.  122,  which  enacts  that  "  any  contract 
or  security  made  or  given  by  any  bankrupt  or  other  person  unto 
or  in  trust  for  any  creditor,  or  for  securing  the  payment  of 
any  money  due  by  such  bankrupt  at  his  bankruptcy,  as  a  con- 
sideration or  with  intent  to  persuade  such  creditor  to  forbear 
opposing  or  to  consent  to  the  allowance  or  confirmation  of 
such  certificate,  shall  be  void,  and  the  money  thereby  secured 

vol.  vi. — 67 
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or  agreed  to  be  paid  shall  not  be  recoverable ;  and  the  party 
sued  on  such  contract  or  security  may  plead  the  general  issue, 
and  give  this  act  and  the  special  matter  in  evidence."  In  or- 
der to  prove  this,  a  witness  was  called,  who  stated  that  he  was 
attorney  for  Clarke  at  the  time  of  giving  the  note;  and  that  it 
was  given  in  consequence  of  a  meeting  which  took  place  after 
the  defendant  had  become  bankrupt,  between  Clarke,  the  wit* 
ness  attending  as  his  attorney,  and  an  attorney  who  acted  for 
the  defendant.  Being  asked  to  relate  the  particulars  of  that 
meeting,  the  witness  and  the  plaintiffs  counsel  objected  that 
those  particulars  were  privileged  from  disclosure  by  the  wit- 
ness, as  having  come  to  his  knowledge  in  his  professional  ca- 
pacity of  attorney.  The  Lord  Chief  Baron  thought  the  evi- 
dence receivable,  and  it  was  arranged  that  the  defendant's 
counsel  should  have  leave  to  enter  a  verdict  if  the  Court  should 
be  of  that  opinion,  and  also  in  his  favour  on  another  point 
which  it  is  unnecessary  to  mention.  The  witness  then  stated 
that  it  was  agreed  at  that  meeting  that  in  consideration  of  two 
promissory  notes,  of  which  that  now  sued  on  was  one,  being 
given  as  a  security  for  a  debt  due  by  the  defendant  to  Clarke, 
he  agreed  not  to  oppose  the  defendant's  discharge  in  the  Court 
of  Bankruptcy.  These  notes  were  to  be  deposited  with  the 
witness  until  after  the  final  examination  of  the  bankrupt,  and 
then  handed  over  to  Clarke ;  and  they  were  accordingly  given 
to  the  witness  by  the  defendant's  attorney  at  a  subsequent 
meeting.    The  jury  having  found  a  verdict  for  the  plaintiff 

Chambers,  in  Hiliary  Term,  obtained  a  rule  accordingly ; 
against  which 

Humfrey  and  Eastwood  now  showed  cause. 

The  chief  point  is,  ought  not  the  evidence  of  the  attor- 
ney to  have  been  rejected  as  being  in  violation  of  profes- 
sional confidence  ?  The  conduct  of  the  attorney  in  sharing  in 
this  transaction  may  be  reprehensible;  but  everything  that 
passes  between  him  and  his  client  is  sacred,  and  privileged 
from  disclosure.  In  1  Phil.  Ev.  176,  9th  ed.,  the  rule  is  thus 
laid  down : — "  Cases  of  this  description  must  be  understood 
with  a  limitation,  that  the  privilege  extends  to  all  knowledge 


ENGLISH  COURT  OF  BXCHJUUKR.  527 

obtained  by  the  attorney  which  he  would  not  have  obtained  if 
he  had  not  been  consulted  professionally  by  his  client"  [Parke, 
B. — In  Duffin  0.  Smith,  Peake  108,  Lord  Kenyon  allowed  the 
attorney  of  the  obligee  of  a  bond  to  be  examined  as  a  witness 
against  him  to  prove  that  it  was  given  for  usurious  considera- 
tion ;  and  Lord  Tenterden  confined  the  professional  privilege 
of  the  attorney  to  cases  where  the  communication  made  to  him 
by  his  client  related  to  some  suit.  But  in  the  subsequent  case 
of  Greenough  o.  Gaskill,  1  My.  &  K.  98,  Lord  Chancellor 
Brougham  goes  through  the  cases  on  this  subject,  and  holds 
that  the  rule  extends  to  all  kinds  of  business  in  which  an  attor- 
ney could  be  employed.  Rolpe,  B. — There  is  also  to  the  same 
effect  the  case  of  Bolton  t>.  The  Corporation  of  Liverpool,  (re- 
ported in  the  same  volume.)]  The  principle  of  professional 
confidence  has  been  carried  very  far.  Thus,  in  1  Phil.  Ev. 
171,  "The  obligation  of  secrecy  has  been  enforced  between  an 
attorney  and  his  client  in  a  case  where  the  interests  of  criminal 
justice  were  concerned :  and  a  case  is  there  cited  of  R.  v. 
Smith,  Derby  summer  assizes,  1822,  where,  on  an  indictment 
for  forging  a  promissory  note,  Holroyd,  J.,  refused  to  compel 
an  attorney  to  produce  the  note,  which  had  been  placed  in  his 
hands  by  the  prisoner  for  the  purpose  of  suing  on  it.  And  a 
case  once  occurred  before  Hullock,  B.,  in  which  a  forged  deed 
having  come  out  in  the  course  of  the  cause ;  the  attorney  put 
it  into  his  bag,  saying  that  it  was  sacred  there.  [Parkb,  B. — 
Smith's  case  only  proves  that  the  possession  of  the  document 
by  the  attorney  is  the  possession  of  the  prisoner,  so  that  he  can- 
not deliver  it  up  without  the  prisoner's  authority ;  but  on  that 
being  refused  the  opposite  party  would  be  entitled  to  give 
secondary  evidence  of  the  contents,  as  in  Marston  v.  Downes, 
1  Adol.  &  Ell.  31.  In  the  present  case  Clarke  might  have  em- 
ployed a  friend  to  make  this  arrangement,  but  he  employs  a 
man  who  is  an  attorney  to  do  business  wholly  unconnected 
with  his  professional  character.  Pollock,  C.  B. — In  Griffith  t>. 
Da  vies,  5  B.  &  Ad.  502,  which  was  an  action  on  an  attorney's 
bill,  an  attorney  was  called  by  the  plaintiff  as  a  witness  to 
prove  that  after  the  business  had  been  done,  he,  as'  the  then  at- 
torney for  the  defendant,  went  with  him  to  the  plaintiff,  and 
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heard  a  conversation  between  them  respecting  a  proposed  com- 
promise of  the  plaintiffs  demand.  The  whole  Court  of  Queen's 
Bench  thought  the  evidence  receivable ;  and  Patteson,  J.,  says, 
"  I  do  not  see  why  the  attorney  should  have  been-  prevented 
from  stating  at  the  trial  what  he  had  already  communicated  to 
the  opposite  party."  So,  in  the  present  case,  the  disclosure 
objected  to  is  the  disclosure  of  something  already  said.]  Mere 
communication  by  the  attorney  to  the  opposite  party  may  not 
be  privileged :  but  the  attorney  in  this  case  was  evidently  em- 
ployed to  make  an  arrangement  secure,  and  that  clearly  comes 
within  the  meaning  of  law  business.  A  man  who  is  attorney 
acting  between  two  parties  cannot  disclose  what  transpires  un- 
less with  the  consent  of  both :  Doe  d.  Strode  v.  Seaton,  2  AdoL 
&  Ell.  171.  [Parke,  B. — This  is  really  no  confidential  com- 
munication at  all, — it  was  a  mere  bargain  between  two  par- 
ties in  the  presence  of  the  attorney  of  one  of  them,  who  wit- 
nesses an  agreement  between  his  client  and  the  opposite  party. 
There  is  no  law  which  says  you  cannot  receive  the  attorney's 
evidence  of  what  took  place  under  those  circumstances.] 

Chambers  and  Metcalfe  appeared  for  the  defendant,  but 
The  Court  did  not  call  on  them,  and  made  the  rule  absolute. 


IN  THE  MATTER  OF  WILLIAM  GREGG  AN  INFANT. 

In  the  Superior  Court  of  Hie  City  of  New  York,  before  the  Hon. 
T.  J.  Oakley,  Assistant  Justice,  1st  June,  1847.* 

habeas  corpus— custody  or  infant. 

(1.)  The  general  doctrine  that  a  father  has  an  absolute  right  to  the  custody  of 
his  child,  if  personally  unobjectionable,  cannot  be  sustained  in  this  State. 

(2.)  Where  an  infant  possesses  sufficient  discretion  to  make  a  choice  for  itself 
as  to  the  disposition  of  its  person,  all  the  court  will  do  under  a  writ  of  habeas  cor- 
pus, is,  to  see  that  all  restraint  is  removed,  and  that  such  choice  may  be  made 
freely. 

*  This  case  is  reported  in  the  New  York  Legal  Observer  for  Jury,  1847.  We 
republish  it  as  an  important  decision  upon  a  subject  which  has  given  rise  to  much 
conflicting  opinion  in  this  country,  and  particularly  as  confirming  the  views  of  the 
law  as  held  by  the  late  Court  of  General  Sessions  for  this  City  and  County  in  the 
celebrated  D'HautevilU  case,  a  decision  which  was  much  criticised  at  the  time, 
and  vehemently  denounced  in  certain  quarters,  as  containing  unprecedented,  and 
extraordinary  doctrines  relating  to  the  custody  of  infimt  children. 
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^  (8.)  The  rights  of  the  child  are  alone  to  he  considered,  in  such  a  case,  and  those 
rights  are  to  be  protected  in  the  enjoyment  of  its  personal  liberty,  according  to  its 
own  choice,  if  arrived  at  the  years  of  discretion,  and,  if  not,  to  have  its  personal 
safety  and  interests  guarded  and  secured,  through  the  agency  of  those  who  are  call- 
ed upon  to  administer  to  it 

(4.)  Where  a  child  of  tender  years,  and  of  feeble  and  delicate  health,  and  where, 
therefore,  the  necessity  of  maternal  care  is  evident,  is  found  to  be  in  the  custody  of 
the  mother,  the  law  will  not  interfere  to  remove  it  from  such  custody. 

(5.)  But  where  a  child  has  arrived  at  the  age  when  the  superior  judgment  of  the 
father  may  be  important  in  laying  the  foundation  of  its  future  education  and  men- 
tal training  in  reference  to  its  future  establishment  in  life,  the  court  will  permit  the 
father  to  have  such  custody,  inasmuch  as  the  superintendence  and  judgment  of  the 
father  will  better  subserve  the  true  interests  of  the  infants  than  those  of  the  mother. 

The  circumstances  of  this  case  sufficiently  appear  in  the 
opinion  of  the  learned  judge. 

The  case  occupied  the  attention  of  his  Honour  for  several 
days,  and  was  argued  with  great  ability. 

David  Paul  Brown  and  Livingston  Livingston  for  Dr. 
Gregg,  the  relator. 

Isaac  Dayton  and,  J.  W.  Gerard,  for  Mrs.  Gregg,  the  re- 
spondent. 

Oakley,  J. — The  writ  of  habeas  corpus  in  this  case  was 
sued  out  by  Doctor  William  Gregg,  of  the  city  of  Phila- 
delphia, to  bring  up  the  body  of  his  infant  son,  detained  illegal- 
ly, as  was  alleged,  in  the  custody  of  his  wife,  in  the  city  of 
New  York. 

By  the  return  to  the  writ,  it  appears  that  Dr.  Gregg  and 
Mary  E.  Westervelt  were  married  on  the  26th  day  of  June, 
1838.  The  Doctor  settled  in  Philadelphia,  as  a  physician,  and 
there,  on  the  25th  day  of  May,  1841,  the  only  child  of  the 
marriage,  a  son,  was  born.  Immediately  after  its  birth,  as 
Mrs.  Gregg  alleges,  the  treatment  of  her  husband  became  not 
only  unkind  but  cruel,  and  indeed  inhuman,  and  finally,  in  the 
month  of  March,  1842,  believing,  as  she  says,  that  she  could 
not  continue  to  live  with  him  without  endangering  her  perso- 
nal safety,  she  left  his  house,  taking  the  child,  then  about  ten 
months  old,  with  her,  and  came  to  New  York,  where  she  has 
since  resided,  under  the  protection  of  her  brother  and  other 
members  of  her  family. 

Doctor  Gregg,  in  his  answer  to  this  return,  denies  very 
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fully  all  these  allegations  of  cruel  and  harsh  treatment,  and  it 
is  one  of  the  most  painful  circumstances  of  this  case,  that  the 
husband  and  wife  are  opposed  to  each  other  in  their  respective 
statements  under  oath,  in  a  degree  that  renders  it  very  diffi- 
cult to  resist  the  conviction  that  on  the  one  side  or  the  other, 
there  has  been  a  wilful  departure  from  the  truth. 

The  parties  being  thus  at  issue,  have  gone  very  extensively 
into  evidence,  both  oral  and  documentary',  to  sustain  their  re- 
spective allegations.  I  listened  very  attentively  to  the  proofs 
when  they'were  read,  and  to  the  very  minute  and  able  dis- 
cussion of  them  by  the  counsel.  Without  going  into  any  de- 
tailed examination  of  them  here,  their  general  result  and  effect, 
as  I  estimate  them,  may  be  briefly  stated.  It  appears  that 
family  difficulties  arose  between  the  parties,  the  precise  nature 
and  origin  of  which  cannot  be  with  any  certainty  determined 
from  any  legal  or  competent  evidence.  These  difficulties 
seem  to  have  been  at  one  time  removed  and  harmony  restored 
by  the  intervention  of  a  mutual  friend.  This  reconciliation 
took  place  after  the  occurrence,  according  to  the  statement  of 
Mrs.  Gregg,  of  many  of  these  acts  of  harsh  and  cruel  treatment 
on  the  part  of  her  husband,  which  she  now  assigns  as  reasons 
for  leaving  her  husband's  house.  A  renewal  of  this  harsh  and 
cruel  treatment  after  the  reconciliation,  and  in  a  greater  de- 
gree, is  averred  by  Mrs.  Gregg,  as  the  immediate  cause  of  her 
return  to  her  friends  in  New  York. 

It  appears  to  me  that  there  is  nothing  in  the  evidence  to  sup- 
port these  allegations ;  and  upon  the  whole  case  I  must  saya 
that  the  attempt  of  Mrs.  Gregg  to  establish  by  proof  any  justi- 
fiable or  reasonable  ground  of  separation  from  her  husband 
has  failed. 

I  am  very  well  aware  that  in  the  privacy  of  domestic  retire- 
ment there  may  be  a  course  of  conduct  on  the  part  of  the  hus- 
band which  may  render  the  life  of  the  wife  miserable,  and  even 
intolerable,  without  the  power  on  her  part  of  establishing  it  by 
evidence,  or  on  his  of  showing  any  circumstance  in  excuse  or 
extenuation.  But  in  a  proceeding  of  this  kind,  I  can  look  only 
to  the  proof  before  me,  and  it  is  the  less  important  to  examine 
more  particularly  the  evidence  on  this  head,  as  it  is  quite  clear 
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that  whatever  may  be  thought  to  be  its  general  aspect,  there  is 
no  fact  established  which  can  justly  be  considered  as  affecting 
unfavourably  the  character  of  Doctor  Gregg,  or  his  general 
fitness  for  the'  care  and  custody  of  his  child.  It  is  in  this  view 
alone  that  upon  a  proceeding  under  the  writ  of  habeas  corpus 
the  judge  can  consider  the  circumstances  which  may  have  at- 
tended the  separation  of  the  parents.  So  long  as  those  cir- 
cumstances do  not  prove  either  parent  personally  disqualified 
for  the  safe  custody  of  the  child,  they  are  immaterial. 

It  appears  also  in  evidence  that  both  father  and  mother  are 
persons  of  good  moral  character,  and  both  of  sufficient 
pecuniary  means  to  enable  them  properly  to  take  charge  of  the 
child,  and  that  the  child,  though  never  having  been  subject  to 
any  complaints  other  than  those  which  are  ordinarily  incident 
to  childhood,  is  of  delicate  health,  and  in  the  judgment  of  the 
only  physician  who  has  been  examined  in  relation  to  it,  still  re- 
quires the  care  of  the  mother. 

In  this  state  of  the  case,  the  question  is  presented,  whether  I 
am  bound  by  the  established  rules  of  law  to  order  that  the 
custody  of  the  child  shall  be  surrendered  by  the  mother. 

On  the  hearing  it  was  contended  by  the  counsel  for  the  re- 
lator, that  in  the  absence  of  any  personal  disqualification  of  the 
father  for  the  safe  custody  of  the  child,  the  law  establishes  his 
positive  right  to  it,  to  the  exclusion  of  the  mother,  without  re- 
gard to  any  other  circumstance.  Oo  the  part  of  the  respond- 
ent, it  was  insisted  that  the  rule  of  law  in  this  State  is,  that  it 
is  not  only  the  right  but  the  duty  of  the  judge  to  consider  only 
the  interests  of  the  child,  and  to  exercise  a  sound  discretion, 
under  the  circumstances  of  the  case,  in  determining  the  ques- 
tion as  to  the  custody  in  which  it  should  be  placed.  Numerous 
authorities  bearing  upon  the  question,  were  cited  from  the 
English  books,  and  from  the  decisions  of  the  courts  in  this 
State,  and  of  other  Slates  of  the  Union.  I  have  had  occasion 
heretofore  to  examine  most  of  these  authorities,  and  I  have 
again  looked  into  them,  after  hearing  the  comments  of  the 
counsel,  and  especially  into  the  more  recent  cases  decided  by 
the  higher  courts  of  New  York.  It  is  from  these  that  I  must 
derive  the  rules  that  are  to  govern  ih  disposing  of  the  question 
now  before  me*    I  shall  not  here  enter  into  any  detailed  ex- 
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animation  of  these  cases,  as  it  would  be  only  a  repetition  of 
what  has  been  several  times  done  by  others,  but  shall  content 
myself  with  extracting  from  them  the  principles  which  they  ap- 
pear to  establish. 

The  general  doctrine,  that  the  father  has  an  absolute  right 
to  the  custody  of  his  child,  if  personally  unobjectionable,  does 
not  seem  to  be  sustained  by  the  law  of  this  State  as  expound- 
ed by  its  highest  tribunals.  It  is  a  matter  of  frequent  occur- 
rence that  this  supposed  absolute  right  is  made  to  yield  to  the 
mere  will  of  the  child.  In  cases  where  the  child  is  of  suffi- 
cient discretion,  though  still  an  infant  in  the  eye  of  the  law,  to 
make  a  choice  for  itself  as  to  the  disposition  of  its  own  person, 
all  the  court  does  under  the  writ  of  habeas  corpus,  is  to  see 
that  all  restraint  is  removed,  and  that  such  choice  may  be 
freely  made ;  and  this  choice  may  be  not  only  in  favour  of 
either  parent  against  the  other,  but  is  not  unfrequently  opposed 
to  the  wishes  and  claims  of  both,  the  child  preferring  to  place 
itself  in  the  care  and  custody  of  strangers. 

The  question  then  as  to  the  alleged  superior  right  of  the 
father  can  only  arise  when  the  child  cannot,  as  in  the  present 
case,  choose  for  itself,  and  here  the  real  point  at  issue  between 
the  parties  presents  itself,  the  relator  contending  that  in  such 
a  case  the  law  determines  that  the  safest  place  for  the  child 
is  under  the  care  and  custody  of  the  father,  and  the  respon- 
dent insisting  that  the  question  is  left  at  large,  to  be  deter- 
mined by  the  court  exercising  a  sound  discretion,  and  acting 
solely  in  reference  to  the  interests  of  the  child  under  the 
circumstances  of  the  case.  Both  positions  assume  that  the 
real  interest  of  the  child  is  the  principle  which  must  govern, 
but  they  differ  as  to  the  mode  by  which  that  interest  is  to  be 
ascertained  and  determined. 

It  would  seem,  then,  that  the  real  question  in  these  cases  is 
not  what  are  the  rights  of  the  father  or  mother  to  the  custody 
of  the  child,  or  whether  the  right  of  the  one  be  superior  to 
that  of  the  other,  but  what  are  the  rights  of  the  child ;  and 
I  cannot  but  think  that  much  of  the  apparent  conflict  in  the 
various  decisions  of  the  courts  in  these  cases,  and  in  the  rea- 
soning which  has  been  resorted  to,  to  sustain  them,  has  arisen 
from  loose  and  undefined  notions  as  to  the  nature  of  the  ques- 
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tions  involved.  They  have  not  unfrequently  been  treated  as  if 
they  were  cases  involving  the  rights  of  property  rather  than 
mere  personal  rights,  and  as  if  the  parents  were  setting  up  con- 
flicting claims  to  a  property  in  the  child.  The  true  view  is 
that  the  rights  of  the  child  are  alone  to  be  considered,  and 
those  rights  clearly  are  to  be  protected  in  the  enjoyment  of 
its  personal  liberty,  according  to  its  own  choice,  if  arrived  at 
the  age  of  discretion,  and  if  not,  to  have  its  personal  safety 
and  interests  guarded  and  secured  by  the  law  acting  through 
the  agency  of  those  who  are  called  upon  to  administer  it. 

On  a  careful  consideration  of  all  the  cases  on  this  subject  in 
our  own  courts,  and  particularly  of  the  case  of  Barry  v.  Mer- 
cein,  w^ich  was  repeatedly  under  discussion  in  the  highest 
tribunals  of  the  State,  I  am  satisfied  that  the  position  contended 
for  by  the  respondent's  counsel  on  the  present  occasion  is  cor- 
rect, and  that,  according  to  the  spirit  of  all  the  decisions,  the 
question  at  issue  between  these  parties  must  be  determined  by 
the  exercise  of  a  sound  discretion,  having  reference  solely  to 
the  present  interests  of  the  child.  In  all  the  cases,  even  those 
in  which  the  superior  right  of  the  father  seems  to  have  been 
most  strongly  maintained,  the  principle  is  clearly  recognized 
that  there  may  be  circumstances  irrespective  of  any  personal 
disqualification  of  the  father  which  may  defeat  his  claim. 

The  discretion  which  is  thus  to  guide  in  the  decision  of  cases 
like  the  present  is  not  an  unregulated  or  arbitrary  discretion  of 
the  judge,  for  that  has  been  justly  said  to  be  "  the  law  of 
tyrants,"  but  a  discretion  governed,  as  far  as  the  nature  of  the 
case  will  admit,  by  fixed  rules  and  principles.  It  is  certainly 
somewhat  difficult  to  define  these  rules  and  principles  with 
precision,  but  keeping  in  mind  that  the  present  interests  of  the 
child  are  alone  to  be  consulted,  I  think  they  may  be  safely 
sought  for  in  considerations  connected  with  its  age  and 
health. 

Where  a  child  is  found  in  the  custody  of  its  mother,  of  ten- 
der years,  or  of  feeble  and  delicate  health,  and  where  the  ne- 
cessity of  maternal  care  is  evident,  the  law  will  not  interfere  to 
remove  it  from  such  custody,  and  could  not  do  it  without 
shocking  the  xommon  sense  and  feelings  of  mankind.    But 
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where  the  child  has  arrived  at  an  age  at  which  it  becomes  im- 
portant to  determine  upon  its  course  of  education  and  mental 
training  in  reference  to  its  future  business  and  establishment 
in  life,  it  may  reasonably  be  supposed  that  the  superintendence 
and  judgment  of  the  father  will  better  subserve  its  true  interests 
than  those  of  the  mother.  While  the  physical  safety  of  the 
child,  and  the  incipient  stages  of  its  education  are  the  chief 
objects  to  be  regarded,  it  is  quite  clear  from  observation  and 
experience  that  these  may  be  safely  iritrusted  to  the  mother, 
and  that  in  general,  under  such  circumstances,  maternal  is 
more  safe  and  effectual  than  paternal  care  and  superinten- 
dence. 

In  applying  these  principles  to  the  case  now  before  jpe,  and 
considering  the  tendSr  age  of  the  child,  its  somewhat  delicate 
health,  and  its  tendency  to  certain  diseases,  which  in  the  judg- 
ment of  the  physician,  who  is  most  capable  of  expressing  an 
opinion  from  the  opportunities  which  he  has  enjoyed  of  forming 
one — it  seems  to  me  that  a'  regard  to  its  real  welfare  forbids 
my  interfering  with  its  present  situation.  I  find  the  child  safe 
where  it  is,  in  the  custody  of  its  mother,  requiring  her  care 
and  watchfulness,  and  not,  in  my  opinion,  having  yet  arrived 
at  an  age  when  the  superior  judgment  of  the  father  would  be 
important  in  laying  the  foundation  of  its  future  education  and 
intellectual  culture. 

With  these  views  of  the  spirit  of  the  law,  as  fairly  inferred 
from  all  the  cases  on  the  subject  which  have  been  decided  in 
this  State,  and  in  the  exercise  of  that  judicial  discretion,  by 
which  I  must  be  guided,  I  can  only  say,  as  did  the  Chancellor 
in  the  case  of  Barry  t>.  Mercein,  that  in  my  judgment  no  good 
reason  now  exists  for  removing  the  child  from  the  custody  of 
the  mother. 

In  coming  to  this  result,  I  cannot  but  express  the  hope  that 
means  may  yet  be  found  of  reconciling  the  parents  of  this  child; 
and  that,  in  a  spirit  of  mutual  concession,  and  under  a  sense 
of  their  obligations  and  duties  to  each  other  and  to  the  good 
order  of  the  society  in  which  they  live,  and,  above  all,  from  a 
regard  to  the  welfare  of  their  child/  they  will  terminate  this 
painful  controversy,  and  give  no  occasion  for  any  future  in- 
terference of  the  law  in  their  domestic  concerns. 
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The  collision  in  the  Court  of  Exchequer  between  the  Chief  Baron  and 
Mr.  Cockbnrn,  one  of  the  counsel  concerned  in  Goldicut  ».  fieagin,  which 
was  generally  noticed  by  the  newspapers  at  the  time,  is  fully  reported  in 
the  London  Jurist  of  July  10,  1847.  The  action  was  brought  by  a  female 
for  a  breach  of  promise  of  marriage,  and  a  verdict  having  been  originally 
found  for  the  plaintiff  for  £800  damages,  a  new  trial  was  obtained  on  the 
ground  that  important  testimony  for  the  defence  had  subsequently  been  dis- 
covered. About  four  in  the  afternoon  of  June  22,  1847,  a  previous  case 
having  just  been  concluded,  the  following  dialogue  took  place : 

Pollock,  C.  B. — "  Mr.  Cockbnrn,  you  are  counsel  for  the  defendant  in  Goldicut 
v.  Beagin ;  is  that  case  to  be  tried  again  1  The  rule  for  a  new  trial  was  granted 
in  the  expectation  that  it  might  lead  to  some  arrangement  between  the  parties." 

"  Cockbuksv— Your  Lordship  must  be  mistaken  on  that  point,  your  Lordship 
has  overlooked  the  affidavit  of  the  plaintiff  in  which  she  swears  she  will  come  to  no 
arrangement 

Pollock,  C.  B. — I  meant  the  rule  nisL 

Cockbubit. — I  cannot  say  what  were  the  motives  of  the  Court  in  granting  the 
rule  nisi,  but  as  the  Court  had  the  plaintiff's  affidavits  before  them  before  making 
the  rule  for  a  new  trial  absolute,  I  am  warranted  in  saying  that  it  could  not  have 
been  with  a  view  to  an  arrangement  only  that  the  Court  ordered  a  new  trial. 

Pollock,  C.  B. — I  must  say  that  I  have  a  strong  feeling  in  the  case.  If  the 
cause  is  tried  again,  the  defendant  will  be  bound  to  call  witnesses.  I  never  in  my 
long  experience  heard  of  a  case  of  this  kind  in  which  witnesses  were  called  for  the 
defendant.  I  know  your  case  for  the  defence  from  the  affidavits  which  were  made 
on  the  application  for  the  new  trial — in  my  opinion  it  would  be  insanity  in  the  de- 
fendant to  call  witnesses  for  the  defence. 

Cockburk* — My  Lord,  I  must  protest  respectfully  but  emphatically  against  any 
judge  expressing  himself  publicly  in  open  court  in  the  manner  in  which  your  Lord- 
ship has  done,  in  the  presence  of  the  jury  who  are  to  try  the  cause,  before  your 
Lordship  has  heard  the  defendant's  evidence.  What  has  now  fallen  from  your 
Lordship  will  very  greatly  prejudice  the  defendant's  case,  and  the  defendant  cannot 
hope  to  combat  the  effect  of  your  Lordship's  opinion,  and  he  had  better  therefore  at 
once  surrender  at  discretion.  * 

Pollock,  C.  B. — The  jury  are  not  here. 

Cockbubw. — Yes,  my  Lord,  the  jury  are  bound  to  be  in  attendance,  and  no  doubt 
every  one  is  present  I  asked  your  Lordship  some  time  ago  whether  you  would 
tafcg  any  other  case  to-day,  and  your  Lordship  refused  to  give  me  any  answer  or  to 
discharge  the  jury. 

Pollock,  C.  B. — That  was  an  hour  and  a  half  ago." 

The  next  morning  when  the  cause  was  called  on,  and  before  the  jury  were 
sworn,  Cockbnrn  applied  to  the  Lord  Chief  Baron  to  postpone  the  trial. 

"Cockbubjc. — My  Lord;  before  this  case  gees  farther  I  have  to  apply  that  it  may 
be  postponed  in  order  to  enable  the  defendant  to  apply  to  the  Court  above  to  strike 
a  fresh  jury.    The  expressions  that  fell  from  your  Lordship — 

Pollock,  C.  B.~Mr.  Cockbnrn,  my  expressions  were  not  and  could  not  be 
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understood  by  any  one  except  a  gentleman  of  the  bar.  My  own  personal  opinion 
of  this  action  differs  from  many  others  in  the  profession.  It  is  one  in  which  it  is 
very  difficult  to  obtain  justice — it  perhaps  peculiarly  gives  rise  to  and  prominently 
brings  forward  the  defects  of  trial  by  jury.  A  trial  by  jury  is  undoubtedly  open  to 
the  defendant  It  is  notorious  to  all  the  world,  to  every  body  it  is  frequently  diffi- 
cult to  get  at  the  real  facts  of  the  case — they  are  frequently  suppressed-  This  ob- 
jection applies  to  the  administration  of  justice  by  jury  in  consequence  of  counsel  for 
defendants  fearing  to  call  evidence.  It  applies  less  to  cases  of  pounds  shillings  and 
pence  than  others ;  I  always  thought  the  right  of  reply  interfered  with  the  adminis- 
tration of  justice.  There  are  actions  for  certain  descriptions  of  wrongs  perfectly 
well  known  to  every  member  of  the  bar — actions  for  criminal  conversations, 
seduction,  &c  The  present  action  is  one  of  the  same  kind  where  we  seldom  get 
the  truth, — every  member  of  the  bar  knows  he  frequently  keeps  back  evidence 
fearing  a  reply.  This  practice  is  now  somewhat  diminished.  My  observations 
were  understood  by  no  one  except  the  profession — they  imported  no  prejudgment 
of  the  case  in  the  least  prejudicial.  All  that  I  suggested  was  some  arrangement 
between  the  parties — what  nobody  knew — they  cannot  prejudice  the  jury  at  all. 
I  never  knew  a  witness  called  in  such  a  case  for  the  defendant  The  defendant 
would  be  expected  in  this  case  in  order  to  keep  faith  with  the  Court  to  call  witnes- 
ses, but  I  do  not  say  he  is  bound  to  do  so. 

CociLBUttir. — It  is  quite  clear — 

Pollock,  C.  B. — Nothing  that  I  said  could  influence  the  jury.  I  have  a  per- 
fect recollection  of  what  I  said. 

Cock  burn. — If  your  Lordship  will  hear  me — if  not,  perhaps  your  Lordship  will 
say  60,  and  I  will  say  no  more. 

Pollock,  C.  B. — I  will  not  hear  you.  If  you  wish  the  trial  to  be  postponed, 
and  have  any  affidavit,  I  will  hear  you. 

Cockburv. — My  Lord,  I  can  of  course  procure  an  affidavit  if  necessary,  but  I 
have  not  provided  myself  with  any  affidavit,  because  the  ground  of  my  present  ap- 
plication being  what  passed  between  your  Lordship  and  myself  last  evening,  the 
matter  must  be  quite  in  your  Lordship's  recollection. 

Pollock,  C.  B. — I  am  perfectly  aware  of  what  I  said.  If  there  was  anything 
said  calculated  to  prejudice  the  jury  I  will  say  indicium  fuer it,— I  am  sorry  for  it 
— it  cannot  do  injustice  to  the  defendant 

Cock  burn. — -Your  Lordship  stated  in  open  court  that  having  looked  through 
the  affidavits  it  would  be  insanity  in  the  defendant  to  call  witnesses. 

Pollock,  C.  B. — I  say  so  now. 

Cockburn. — Your  Lordship  having  made  that  statement  before  the  evidence  is 
called,  the  defendant  cannot  have  that  fair  administration  of  justice  of  which  your 
Lordship  has  been  speaking. 

Pollock,  C.  B. — I  do  not  want  to  discuss  the  question,  therefore  let  us  try  the 
cause. 

Cock  burn. — I  must  protest  against  the  cause  being  tried.  Your  Lordship's  ex- 
pressions have  much  prejudiced  the  defendant's  case,  and  as  he  has  no  assurance 
that  the  scales  of  justice  will  be  balanced  evenly,  if  your  Lordship  does  not  accede  to 
my  application,  I  must  adopt  the  only  alternative  left  me  of  retiring  from  the 
case. 

Pollock,  C.  B. — We  must  try  the  cause. 

Cockburit. — I  shall  retire. 

Pollock,  C.  B. — I  am  sorry  for  it" 

The  plaintiff,  being  thus  relieved  from  the  pressure  of  a  defence,  gSt  a 
verdict  of  £'400,  and  a  rule  nisi  was  obtained  by  the  defendant  for  a  new 
trial  "  You  certainly  would  not  come  for  a  new  trial  with  much  chance  of 
success,"  said  Parke,  B.,  interrupting  Mr.  Cockbum  in  the  course  of  his 
argument,  "  if  you  had  gone  on  with  the  trial  and  called  your  witnesses, 
and  there  was  then  a  verdict  against  you ;"  recognising,  as  we  apprehend, 
the  technical  propriety  of  counsel,  under  such  circumstances,  retiring  from 
the  conduct  of  a  cause.    The  judgment  of  the  Court  was  as  follows : 


./ 
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Pabkb,  Ik— We  all  of  us  consider  that  the  observations  made  by  the  Lord  Chief 
Baron  on  the  evening  of  the  first  day  would  have  been  better  spared,  and  when 
this  motion  for  a  new  trial  was  made  we  intimated  that  very  distinctly  and  clearly. 
In  the  shape  in  which  the  matter  presented  itself  on  the  first  day  his  observations 
certainly  might  be  considered  as  likely  to  affect  the  judgment  of  the  jury  ;  for  he 
might  have  been  understood  as  expressing  an  opinion  of  his  own  upon  the  case, 
founded  on  the  affidavits  on  which  the  former  new  trial  had  been  obtained.  I 
think,  however,  that  on  that  occasion  Mr.  Cockbum  might  have  interposed  and 
made  such  observations  as  would  have  induced  the  Lord  Chief  Baron  to  withdraw 
the  expressions  he  had  used,  and  explain  that  he  had  only  intended  to  observe 
generally  on  the  dangerous  conduct  of  calling  witnesses  for  the  defence  in  cases  of 
this  nature.  Then  it  is  clear  that  on  the  next  morning  the  Lord  Chief  Baron 
meant  to  explain  what  he  said  the  evening  before,  and  to  put  it  entirely  on  that 
footing — that  it  was  not  his  object  to  prejudice  the  particular  case  or  comment  on 
the  evidence  of  the  witnesses  detailed  in  the  affidavits,  but  to  state  generally  that  in 
actions  for  breach  of  promise  of  marriage,  seduction,  and  some  others,  it  was  danger- 
ous in  a  defendant  to  call  witnesses.  His  observations  appear  to  have  been  so 
understood  by  the  jury,  although  not  by  Mr.  Cockbum ;  and  it  is  solely  on  the 
ground  that  i$i.  Cockbum  might  have  been  misled  as  to  that  and  consequently 
that  the  defendant's  case  has  not  been  heard  by  the  jury,  and  not  on  the  ground  that 
he  had  his  witnesses  in  attendance,  that  we  think  there  ought  to  be  a  new  trial  on 
terms.  Those  terms  must  be  the  payment  of  costs  and  taking  such  notice  of  trial 
as  the  plaintiff  can  give  for  the  sittings  after  the  present  term,  and  adding  100/1  to 
the  sum  already  in  Court ;  and  that  unless  these  terms  are  complied  with  within  a 
week  the  rule  for  a  new  trial  to  be  discharged. 

Aldusojt,  Rous,  and  Pultt,  BB.,  concurred. — Rule  accordingly. 

Lord  Bacon,  in  an  essay  which  the  last  number  of  the  Boston  Law  Re- 
porter significantly  remarks  will  bear  repetition  before  the  public  every 
few  years,  says,  "  Patience  and  gravity  of  hearing  is  an  essential  part  of 
justice ;  and  an  overspeaking  judge  is  no  well-timed  cymbal.  It  is  no  grace 
to  a  judge,  first  to  find  that  which  he  might  have  heard  in  due  time  at  the 
bar,  or  to  show  quietness  of  conceit  in  cutting  off  evidence  or  counsel  too 
short ;  or  to  prevent  information  by  questions,  though  pertinent"  Great  al- 
lowances, it  is  true,  should  be  made  for  judges,  and  by  the  reasonable  por- 
tion of  the  bar, — that  portion  which  alone  operates  on  public  sentiment,— 
great  allowances  are  made.  The  a  sso ults  of  i  II  heal th, — the  encroachments 
of  fatigue,— the  annoyances  arising  from  petulance  among  counsel,  from 
obstinacy  among  jurors,  or  from  stupidity  among  witnesses, — all  these 
things  are  properly  credited  to  the  suffering  party.  That  under  such  in- 
cessant provocations,  temper  and  dignity  should  be  maintained  as  complete- 
ly as  is  generally  the  case,  is  a  matter  which  redounds  much  to  the  credit 
of  those  who  are  subjected  to  them.  Still,  without  saying  that  there  are 
exceptions  to  this  general  propriety  of  conduct,  it  is  obvious  that  in  the 
course  of  things  exceptions  may  occur.  Whether  the  power  of  appoint* 
ment  is  vested  in  the  executive,  the  legislature,  or  the  people,  it  is  exercised 
in  every  case  by  men  who  derive  their  knowledge  of  the  profession  and 
their  estimate  of  professional  character,  chiefly  from  personal  acquaintance, 
or  political  association.  A  man  may  thus  be  found  on  the  bench  who,  either 
from  habitual  carelessness  of  the  feelings  of  others,  or  from  a  temper 
undisciplined  and  despotic,  or  from  an  impression  that  judicial  rudeness  is 
the  best  check  for  forensic  disrespect, — may,  in  a  short  time,  utterly  demolish 
the  friendly  relations  which  at  the  outset  exist  between  himself  and  those 
who  practice  before  him.  For  in  truth  there  is  no  lack  of  desire,  among 
the  profession,  to  stand  well  with  a  new  judge.  There  is  not  one  who  is 
ambitious  of  being  regarded  by  the  community  as  a  man  labouring  under 
the  hostility  of  a  tribunal  to  whose*  discretion  the  disposal  of  his  business  is 
entrusted*    But  it  is  easy  to  convert  this  original  deference  into  hostility 
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either  open  or  covert  A  few  taunts  thoughtlessly  thrown  out  in  a  crowded 
court  room, — a  few  acts  of  roughness  or  arbitrary  exercise  of  power,— -may 
naturally  awake'  feelings  of  dissatisfaction  which  will  easily  be  excused 
when  it  is  recollected  that  the  scene  takes  place  before  suspicious  clients 
and  jealous  rivals,  the  first  of  whom  is  ready  to  misapprehend,  and  the 
other  to  be  diverted  at,  the  supposed  insult  An  expression  of  disap- 
probation, emitted  in  mere  carelessness  from  the  bench,  may  thus  be 
fraught  with  the  most  mischievous  consequences ;  and  this  is  peculiarly  the 
case  when  its  object  is, — as  may  unhappily  be  too  often  the  case, — among 
the  younger  and  more  defenceless  portion  of  the  bar.  But  there  is  another 
cause  which  may  generate  the  same  evil.  Long  judicial  experience,  par- 
ticularly when  embittered  by  a  few  of  those  misfortunes  to  which  the  bench 
in  this  country  is  too  often  exposed, — may  induce  a  listless  indifference  to, 
or  even  a  contemptuous  disregard  of  public  sentiment  It  is  true  that  the 
miserable  annoyances  to  which  the  courts  are  subjected  by  the  legislature, 
— the  lifting  up  or  letting  down  of  salaries,  when  ever  the  law-making 
power  thinks  its  co-ordinate  branch  may  require  elevation  or  depression, — 
the  constant  repetition  of  legislation  so  capricious  as  to  be  incapable  of  being 
systematized,  and  so  insensible  as  to  be  incapable  of  being  executed — may 
be  enough  to  account  for  occasional  ebullition  of  contempt  for  popular 
action,  and  apathy  to  popular  sentiment 

It  may  be  asked,  "  Would  you  have  the  bench  to  court  public  applause, 
and  trim  itself  to  suit  public  prejudice  1"  Certainly  not;  but  we  would 
have  the  bench  refrain  from  seizing  on  every  opportunity  of  exhibiting  its 
disregard  for  the  good  opinion  of  those  who  surround  it  Listlessness  in  the 
discharge  of  judicial  duty, — indulgence  in  the  use  of  those  familiarities  of 
expression  which,  though  well  fitted  for  any  other  place  than  the  court 
house,  people  are  very  reluctant  in  hearing  uttered  there, — levity  in  per- 
formance of  those  solemn  duties  which  in  courts  of  justice  are  of  constant 
occurrence,  and  of  which  even  the  administering  of  an  oath,  though 
most  neglected,  is  not  the  least  important,— disregard  of  those  conventional 
rules  of  society,  which,  after  all,  are  the  minor  morals  of  life, — harshness 
exercised  to  one  class  of  counsel,  only  to  be  relieved  by  indulgence  exhibit- 
ed to  another, — these  things,  particularly  when  seasoned  T>y  occasional 
altercations  with  the  bar,  must  necessarily,  if  they  ever  should  happen,  en* 
danger  both  bar  and  bench.  They  are  worthy  speaking  of  here,  not 
because  they  have  occurred  among  us,  but  because,  from  the  character  of 
our  judicial  system,  they  are  not  unlikely  to  occur.  Dishonesty  is  very  un- 
likely to  exist,  and  it  is  very  easy  to  be  punished, — want  of  experience  is 
cured  by  the  efflux  of  time, — want  of  ability,  if  there  be  experience  and 
honesty,  is  of  little  moment, — but  the  evils  of  which  we  have  just  spoken 
from  their  very  triflingness  may  slip  upon  the  bench  without  any  one  thinking 
it  worth  while  to  stop  them,  ana  when  once  there,  are  irremediable  by 
means  commensurate  with  the  evil  They  afford  no  real  ground  for  legis- 
lative action,  or  even  for  forensic  complaint  It  is  nothing  but  "  manner," 
it  will  be  said,  and  yet  it  must  be  confessed  that  more  than  three-fourths  of 
the  disasters  which  have  befallen  the  system  in  this  country  have  come 
from  this  very  cause.  Judge  Addison,  an  enlightened  and  courageous  judge, 
though  a  little  too  much  addicted  to  those  habits  which  were  once  so  rife 
among  the  profession  in  the  western  counties,  was  impeached  and  displac- 
ed by  the  legislature  of  Pennsylvania,  on  charges,  the  principal  one  of 
which  was,  that  he  tried  to  prevent  one  of  his  lav  associates  from  charging 
a  grand  jury  directly  on  the  top  of  the  regular  charge  just  delivered  by  the 
court  Judge  Chase  scolded,  growled,  and  stormed ;  and  the  result  was, 
that  notwithstanding  his  great  judicial  merits,  he  was  impeached  before  the 
Senate  of  the  United  States.  In  these  cases  specific  cures  were  attempted, 
but  the  danger  is  not  here.    The  danger  is,  that  dissatisfaction  with  a  par- 
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ticular  judge,  or  a  particular  body  of  judges,  may  lead  to  a  dissatisfaction 
with  the  system ;  and  that  the  community,  fretted  by  the  carelessness,  the 
lietlessness,  or  the  indolence  of  those  by  whom  its  laws  are  enforced,  con* 
sidering  every  expression  of  levity  as  a  mark  of  moral  recklessness,  and 
every  act  of  rudeness  as  the  exercise  of  a  wanton  tyranny,  may  forget  the 
integrity  and  capacity  of  the  bench,  both  individually  and  collectively,  and  may 
fell  into  the  notion  that  there  is  some  radical  evil  in  the  judicial  economy 
which  needs  constitutional  reform  to  cure  it  It  is  in  this  way  that  judicial 
tenure  may  be  frittered  away.  It  was  this,  that  in  1821  produced  in  New 
York  a  constitutional  convention,  whose  chief  alterations  of  the  old  consti- 
tution was  in  the  change  of  "  the"  to  "  a,"  in  the  article  providing  for  "  the 
Supreme  Court."  Even  when  on  the  adoption  of  the  constitution  as  amend- 
ed, Governor  Yeates  nominated  to  the  vacancies  the  judges  who  had  held 
the  old  posts,  they  were  almost  unanimously  rejected.  It  was  by  this  act 
of  injustice,  that  the  State  lost  the  fine  judicial  ability,  the  exalted  integ- 
rity, and  the  mature  experience  of  Chief  Justice  Spencer ;  but  it  should  not 
at  the  same  time  be  forgotten,  that  to  the  habitual  harshness  and  austerity 
of  his  family  he  added  a  passion  for  political  intrigue,  which  displayed  him 
before  the  community  in  lights  too  often  unfavourable  to  a  just  estimate  of  his 
personal  merits.*  But  is  not  the  evil  easily  remedied,  if  it  be  met  in  the 
proper  manner  1  If  that  same  forbearance  to  personal  feeling  could  be  ex- 
ercised from  -the  court  as  is  exercised  in  every  other  position, — if  men 
could  remember  that  those  courtesies  and  tolerances  which  they  exhibit  in  pri- 
vate life  are  not  to  be  thrown  aside  on  the  bench, — if  the  dignity  of  the 
office  be  always  kept  in  mind, — certainly  the  mischief  will  be  stopped. 
For  it  is  a  matter  of  no  little  credit  to  this  country,  that,  after  all,  there 
are  no  greater  evils  than  these  to  be  cured.    Of  want  of  integrity,  or  of 

*  Judge  Hammond,  in  his  political  history  of  New  York,  vol.  2,  p.  109,  says: — 
"  The  general  course  of  policy,  which  at  this  time,  governed  a  very  large  ma- 
jority of  the  8enate,  which  was,  not  to  consent  to  the  appointment  to  office  of  a 
political  opponent,  would  perhaps,  of  itself,  furnish  a  sufficient  cause  of  the  action 
of  that  body  on  this  occasion.  But  there  were  other  causes  operating  more  or  less 
upon  the  minds  of  members,  and  it  may  be  that  some  other  causes  were  necessary 
in  order  to  have  produced  the  result  The  Chief  Justice,  although  an  ardent  poli- 
tician, was  a  man  in  whose  talents,  impartiality,  and  integrity,  as  a  judge,  the  bar 
and  public  reposed  universal  confidence;  and  I  very  much  doubt,  whether 
even  that  Senate  would  have  ventured  to  alarm  the  public  mind  with  fearful  appre- 
hensions in  relation  to  the  stability  of  our  jurisprudence  and  the  correct  adminis- 
tration of  justice,  which  they  well  knew  would  be  the  consequence  of  leaving  off 
the  Chief  Justice,  had  not  other  than  general  political  considerations  affected  their 
minds.  The  Chief  Justice,  although  strictly  upright  and  impartial,  was  somewhat 
austere  in  his  deportment,  and  particularly  so  to  the  younger  class  of  lawyers  who 
appeared  as  advocates  in  the  Supreme  Court  He  heard  with  an  impatience  he 
took  no  pains  to  conceal,  arguments  on  points  which,  with  his  long  experience  and 
profound  knowledge  of  the  law,  were  already  in  his  own  mind  decided.  His  de- 
portment on  these  occasions,  had,  unknown  to  himself,  and  without,  on  his  part, 
any  unkind  feeling,  accumulated  among  the  younger  members  of  the  bar,  a  deep 
and  settled  prejudice." 

Then  again  on  the  next  page.  u  Add  to  this,  that  the  Chief  Justice,  by  a  harsh 
course  on  the  bench,  towards  the  young  men  of  the  profession,  had  provoked  their 
hostility,  and  they  were  ready,  at  the  first  opportunity,  to  exclaim  with  Napoleon, 
'the  doctrines  of  reprisals  must  govern  this  case.'  When  the  old  judges,  therefore, 
were  re-nominated  by  Governor  Yeates,  the  feeling  was  strong  against  the  con- 
firmation of  the  Chief  Justice  and  Judge  Piatt,  and  especially  so  with  the  younger 
men  of  the  8enate.  I  speak  plainly  on  this  subject,  being  myself  of  the  profession 
and  youngest  member  of  the  Senate,  yand  in  what  I  have  stated,  my  own  views,  as 
well  as  those  of  others,  are  expressed." 
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want  of  capacity  there  has  been  no  reason  to  complain.  If  only  there  could 
be  a  determination  to  avoid  collisions,  or  if  rhey  should  occur,  to  compose 
them  with  the  same  manly  spirit  as  actuated  the  court  of  Exchequer  in  the 
case  we  have  just  noticed,  the  only  real  peril  to  which  the  system  is  expos- 
ed would  be  averted. 


Ntro  JJttbltcattcma. 

Pennsylvania  Statu  Reports,  containing  Cases  adjudged  in  the  Supremo 
Court  during  part  of  September  and  December  Terms,  1846,  vol.  IV.  By 
Robert  M.  Barr,  State  Reporter.  Philadelphia,  T.  &  S.  W.  Johnson. 
Law  Booksellers  and  Publishers,  1847. 

Each  succeeding  volume  of  Mr.  Barr's  Reports,  renders  us  better  satisfied 
with  the  appointment  of  that  gentleman  as  State  Reporter.  This  volume, 
particularly,  bears  evidence  of  Jiis  appreciation  of  the  nigh  responsibility  of 
his  position,  both  to  the  profession  and  the  community.  The  present  volume 
contains  the  cases  decided  at  Sunbury,  Pittsburgh,  and  part  of  those  decided 
at  Philadelphia  during  the  year  1846.  It  contains  many  cases  of  importance 
in  a  variety  of  aspects.  The  very  first  case  in  the  book,  that  of  Steiner  v. 
Coxe,  arising  on  the  validity  of  a  deed  from  the  commissioners  of  a  county 
for  land  bought  in  by  them  under  a  judicial  sale,  for  non-payment  of  taxes, 
and  resold  at  private  sale,  is  hardly  more  important  from  its  practical  effect 
upon  a  vast  number  of  titles  in  this  State,  than  interesting  from  the  learned 
discussions  of  the  eminent  counsel  in  the  case,  and  from  the  clear  and  able 
exposition  of  the  law  on  the  subject  given  in  the  decision  of  the  Court  by 
the  Chief  Justice. 

Bosler  v.  The  Exchange  Bank  settles  a  point  of  considerable  practicable 
importance  as  to  the  right  of  a  defendant  to  set  off  a  debt  due  him  in  an 
action  brought  against  him  by  the  representatives  of  a  deceased  person. 
There  are  several  other  cases  of  great  interest,  of  which  it  is  of  course  im- 
possible to  give  an  intelligible  account  in  this  notice.  On  the  whole,  we 
think  there  is  ample  evidence  in  this  volume  to  show  a  desire  on  the  part 
of  the  Supreme  Court,  notwithstanding  the  recent  changes  in  the  persons 
of  some  of  its  members,  to  conform  to  the  long- known  and  well-beaten  paths 
of  our  own  jurisprudence, — a  course  as  conducive  to  the  dignity  and  respec- 
tability of  the  Court,  as  to  the  stability  and  accuracy  of  our  legal  system. 

Every  thing  connected  with  the  publishers9  department  is  in  the  usual  ex- 
cellent style  of  the  Messrs.  Johnson. 


Digest  or  the  Maryland  Reports,  comprising  Harris  &  McHenry,  four 
vols. ;  Harris  &  Gill,  two  vols. ;  Harris  &  Johnson,  seven  vols. ;  GUI  & 
Johnson,  twelve  vols. ;  Bland's  Chancery  R.,  three  vols.  By  William 
Hbnrt  Norris,  George  William  Brown,  and  Frederick  William 
Brume,  Jr.  of  the  Baltimore  Bar.    Baltimore,  Cushing  &  Brother,  1847. 

"  A  digest  of  the  Maryland  Reports,"  as  the  preface  of  this  book  says, 

"  has  long  been  needed.19    To  the  Maryland  practitioner  such  must  neces- 

^     sarily  have  been  the  case,  but  still  to  him  the  want  has  merely  resulted  in 
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the  imposition  of  additional  labour.  But  to  the  bar  out  of  Maryland  it  was 
peculiarly  felt,  as  it  almost  excluded  the  Maryland  Reports  from  the  pro- 
fessional arsenal.  No  one  had  time  enough  to  hunt  through  the  indices  of 
thirty  volumes,— each  pursuing  its  own  not  ions  of  analysis, — for  the  purpose 
of  hitting  upon  a  stray  analogy,  or  extricating  a  casual  precedent  The 
gentlemen  to  whose  united  labours  this  work  is  (o  be  attributed,  have 
opened  to  the  profession  generally  a  new  field  of  necessary  examination. 
The  mere  imposition  of  a  new  book  whose  inspection  is  essential  before  the 
authorities  bearing  on  any  particular  point  can  be  exhausted  is,  per  *e,  an 
evil ;  but  the  evil  in  this  case  is  very  much  mitigated  by  the  admirable  skill 
with  which  the  work  is  constructed.  We  have  carefully  examined  its 
pages,  and  we  fee!  bound  to  Bay,  that  with  not  more  than  two  exceptions,  it 
is  decidedly  the  best  digest  which  has  been  published  in  this  country.  That 
the  editorial  sceptre  had  been  split  into  a  tripod,  augured,  we  at  first  feared, 
but  badly  for  success,  as  the  grand  pre-essential  to  a  goo  i  analysis  is  unity 
of  design.  But  we  have  been  agreeably  surprised,  not  only  with  the  philo- 
sophical accuracy  of  the  general  plan  of  the  campaign,  but  with  the  rigorous 
precision  with  which  each  individual  syllabus  is  pressed  into  its  appropriate 
place.  That  most  delicate  of  all  duties, — the  determining  on  which  side  of 
a  hair  line  a  particular  topic  falls,  has  been  faithfully  and  judiciously  dis- 
charged. We  are  not  sufficiently  well  acquainted  with  Maryland  reports 
to  determine  whether  or  no  the  marginal  abstracts  have  been  recast  by  the 

S resent  editors,  but  if  such  be  not  the  case,  we  must  congratulate  the 
laryland  bar  with  having  been  blest  with  a  peculiarly  rational  and  in- 
dustrious dynasty  of  reporters.  The  typography  of  the  book  is  excellently 
executed,  and  the  size,  900  pages,  reaches  that  maximum  beyond  which 
increase  becomes  a  nuisance.  The  gentlemen  who  are  the  editors  are 
young  at  the  bar,  and  we  heartily  congratulate  them  at  the  fact,  that  before 
the  advent  of  more  pressing  professional  duties,  they  have  had  the  oppor- 
tunity of  constructing  a  work  evincing  so  much  industry,  tact,  and  scholar- 
ship. 


©bittiarg. 

Mr.  Tidd,  the  author  of  the  well  known  "  Tidd's  Practice,"  whose  death 
was  sometime  since  announced  in  the  English  papers,  was  in  the  87th  year 
of  his  age.  He  was  called  to  the  bar  in  1813,  but  had  previously  practised 
as  a  special  pleader  for  upwards  of  thirty  years.  Many  of  his  pupils  have 
attained  the  highest  posts  in  the  profession  of  the  law ;  and  at  the  head  of 
them  rank  three  Chancellors,  Lords  Lyndhurst,  Cottenham  and  Campbell, 
and  the  present  Lord  C.  J.  of  England,  Lord  Denman.  From  the  great 
age  at  which  he  died,  we  presume  that  Mr.  Tidd  most  have  been  the  father 
of  the  profession.    His  funded  and  personal  estate  was  valued  at  £60,000. 


vol.  vi. — 69 
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rivers  and  streams. 

1.  All  waters  which  are  actually  navigable  for  sea  vessels,  are  to  be 
considered  navigable  watera  under  the  laws  of  North  Carolina.  Collins  v. 
Benberry,  5  Ire.  118. 

2.  No  one  can  be  entitled  to  a  several  fishery,  or  the  exclusive  right  of 
fishing  in  any  navigable  water,  unless  such  right  be  derived  from  an  ex- 
press grant  by  the  sovereign  power,  or,  perhaps,  by  such  a'length  and  kind 
of  possession,  as  will  cause  a  presumption  of  such  grant  to  arise.     Id. 

3.  The  mere  circumstance  of  fishing  the  waters  at  any  particular  place, 
no  matter  for  how  long  a  time,  raises  no  presumption  of  such  a  grant,  be- 
cause the  person  so  fishing,  exercises,  prima  facia,  only  a  right  which  be- 
longs to  him  in  common  with  all  others.    Id. 

4.  For  the  purpose  of  presuming  a  grant  of  an  exclusive  right  in  any  per- 
son, it  should  appear  that  all  others  had  been  kept  out  by  him  and  his 
grantors,  not  only  from  fishing  with  a  seine,  but  from  fishing  in  any  man- 
ner in  the  waters  to  which  he  lays  claim.     Id. 

See  Actions  on  the  Case,  5. 

ROADS. 

1.  Where  a  road  has  been  used  by  the  public  for  twenty  years  without 
obstruction  or  hinderance,  a  grant  from  the  owners  of  the  land  over  which 
the  road  passes,  may  be  presumed.    State  v.  Hunter,  5  Ire.  369. 

2.  In  an  action  for  obstructing  a  private  way,  an  award  may  be  given  in 
evidence  to  establish  plaintiff's  right  of  way ;  not  as  conveying  the  right, 
but  as  estopping  the  defendant  from  denying  it  Prince  v.  Wilbourn,  1 
Rich.  58. 

3.  Where  the  evidence  to  establish  a  private  way  is  a  mere  use  by  the 
plaintiff  and  those  under  whom  he  claims,  for  more  than  thirty  years,  and, 
at  the  same  time,  it  is  proved  that  the  road  was  common  to  all  the  country, 
every  body  used  it ;  such  a  use,  though  it  might  establish  a  public  road,  for 
obstructing  which  an  indictment  would  lie,  does  not  establish  a  private 
way.     Id. 

See  Damages,  7. — Nuisance,  6. 

SCHOOLS. 

1.  The  school  directors  of  a  district  should  sue  in  their  public  capacity. 
Kingsley  v.  School  Directors  of  Penn  Township,  2  Barr,  28. 

2.  Unless  the  inhabitants  choose  a  teacher,  the  board  of  directors  may 
appoint  one.    Id. 

Scots  facias. — See  Evidence,  17. — Judgment,  8,  5, 6,  7,  8. — Pleading  9. 

Seals. — See  Criminal  Law,  6. — Evidence,  13, 14. — Mortgage,  4. 

Seduction. — See  Evidence,  6,  33,  34. 

set  off. 

1.  Endorsee  of  an  over  due  note  takes  it,  subject  to  the  equities  arising 
out  of  the  note  itself  and  not  to  set-off  generally.  Hughes  v.  Large,  2 
Barr,  103. 
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2.  Semble,  the  commercial  law  governs  negotiable  notes  in  Pennsylva- 
nia ;  they  are  not  dependent  on  the  Acts  of  Assembly.  Id, 

3.  A  setoff  was  offered  to  be  proved  before  arbitrators  who  rejected  the 
witness.  The  counsel  and  party  then  left  the  room,  stating  they  would 
dispense  with  further  attendance  on  the  arbitration.  An  award  unappeal- 
ed  from  is  conclusive  on  the  subject  of  the  claim  offered  to  be  set-off  Muir- 
head  v.  Kirkpatrick,  2  Barr,  425. 

4.  To  admit  a  suit  for  a  matter  once  offered  to  be  proved  as  a  set-off  and 
rejected,  there  must  be  clear  proof  it  was  withdrawn  by  the  parties.    Id, 

See  Partnership,  4.— Practice,  28. 

SHERIFF  AND  SHERIFF'S  SALB8. 

1.  Where  a  sale  of  property  under  execution  is  made  by  a  sheriff  or  con- 
stable, and  the  property  brings  more  than  the  amount  of  the  execution,  it  is 
the  duty  of  such  sheriff  or  constable  to  see  that  the  excess  is  paid  to  the 
owner  of  the  property.  If  he  fails  to  do  so,  he  is  liable  on  his  official  bond. 
State  v.  Reed,  5  Ire.  357. 

2.  The  return  of  a  sheriff  found  in  the  office  purporting  to  have  been 
made  by  the  officer,  must  be  taken  to  have  been  regularly  made ;  it  cannot 
be  disproved.     Sample  v.  Coulson,  9  W.  &  S.  62. 

3.  The  return  "  attached,9'  where  the  goods  are  the  property  of  a  stranger, 
subjects  the  sheriff  to  an  action  of  trespass.  Manual  occupation,  touching 
or  removal,  is  not  essential.     Pax  ton  v.  Steckel,  2  Barr,  93. 

4.  The  sheriff's  return  is  conclusive  on  himself.    Id, 

5.  The  sheriff  is  entitled  to  the  same  privilege  in  his  communications 
with  his  attorney,  as  other  persons.    Id, 

6.  Where,  on  a  judgment  recovered,  the  defendant  is  committed  in  exe- 
cution to  the  sheriff,  either  upon  a  ca.  sa.,  or  upon  an  order  of  commitment 
on  his  petition  for  the  benefit  of  the  insolvent  debtor's  law,  and  his  failure 
to  entitle  himself  thereto,  and  the  sheriff  voluntarily  permits  him  to  escape, 
the  sheriff  is  liable  for  the  debt,  even  though  he  may  afterwards  retake  his 
prisoner.    Lash  v.  Ziglar,  5  Ire.  702. 

7.  W  here  the  plaintiff  had  two  judgments  against  the  defendant,  and  it 
appeared  from  the  records  that  the  defendant  was  ordered  into  custody  only 
on  one,  the  sheriff  is  liable  for  the  amount  of  that  one  alone.    Id. 

8.  If  a  sheriff  take  a  bond  for  the  amount  of  the  purchase  money  of  a 
tract  of  land  sold  upon  an  execution,  he  is  not  entitled  to  recover  interest 
upon  it  from  the  purchaser,  w4>o  was  a  judgment  creditor  of  the  defendant, 
as  whose  property  the  land  was  sold,  and  who  ultimately  was  entitled  to, 
and  received  the  money  by  a  decree  of  the  court.  Gardner  v.  Klinefelter, 
9W.  &S.  59.  .» 

9.  A.  being  the  owner  of  a  part  of  a  large  lot  of  land,  and  also  of  rents 
reserved  out  of  another  part,  the  marshal,  under  a  levy  upon  a  judgment 
against  him,  describing  by  metes  and  bounds  the  larger  lots,  with  the  rents, 
issues,  and  profits  thereof,  made  a  sale  of  the  same  at  public  vendue  ;  held, 
that  under  the  word  rents,  the  ground  rents  reserved  passed  to  the  pur- 
chaser.   Heartley  v.  Be'aum,  2  Barr,  165.  ' 

10.  And  this,  though  the  advertisement  described  the  land  only,  for  de- 
fective description  therein  can  have  no  effect  after  the  deed  is  acknowledg- 
ed.    Id. 

11.  A  sale  under  a  claim  against  a  house  in  A.  street,  will  not  pass  a 
house  in  B.  street,  against  the  original  owner.  Simpson  v.  Murray,  2 
Barr,  76. 

12.  Nor  is  parol  evidence  admissible  to  prove  the  description  was  intend- 
ed to  apply  to  the  house  sold,  with  knowledge  of  the  owner.     Id. 

13.  A  life  estate  in  improved  lands  cannot  be  sold  by  the  sheriff  since  the 
acts  of  1836  and  1840.     Parget  v.  Stambaugh,  2  Barr,  485. 
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14.  Land  having  been  sold  under  judgment  against  A.,  B.,  and  C,  the 
auditor  and  court  in  the  cjistributiou  of  the  surplus,  after  paying  the  judg- 
ments, must  decide  on  their  respective  titles,  and  whether  one  is  entitled  by 
purchase  of  the  whole,  or  there  is  a  resulting  trust  for  the  otheis.  2  Barr, 
463. 

Sheriff. — See  Actions  of  Assumpsit,  2.— Amendment,  3.— Costs,  13. — 
amd  Sheriff's  Sales. — Bond,  6. — Error  8. — Evidence,  38. — Practice,  4. 
—Vendor  and  Purchaser,  14.  . 

Shipping. — Principal  and  Agent,  6. 

SLANDER. 

1.  Where  words  are  actionable  only  on  account  of  the  official  or  profes- 
sional character  of  the  plaintiff,  it  is  not  enough  that  they  tend  to  injure  him 
in  his  office  or  calling,  but  they  must  relate  to  his  official  or  business  char- 
acter, and  impute  misconduct  to  him  in  that  character.  Van  Tassel  v. 
Capron,  1  Den.  250. 

2.  The  declaration  charged  the  speaking  of  the  following  words  of  the 
plaintiff  in  his  character  of  a  justice  of  the  peace :  "  There  is  a  combined 
company  here  to  cheat  strangers,  and  'Squire  Van  Tassel  has  a  hand  in  it 
H.  A.,  J.  G.,  and  'Squire  Van  Tassel  are  a  set  of  damned  black-legs ;"  but 
it  did  not  show  that  the  imputation  was  connected  with  the  plaintiff's  offi- 
cial conduct ;  held,  not  actionable.    Id. 

3.  To  charge  a  man  with  having  stolen  bank  notes  in  South  Carolina,  is 
not  actionable  in  this  State,  unless  it  be  shown  by  proof,  that  by  the  laws  of 
South  Carolina,  such  stealing  is  subject  to  an  infamous  punishment  Wall  v. 
Hoskins,  5  Ire.  177. 

4.  No  such  presumption  can  be  made  by  the  court,  as  by  the  common 
law,  the  stealing  of  bank  notes  was  not  indictable,  nor  was  it  indictable  in 
this  State  until  the  passage  of  a  statute  in  1811.    Id. 

5.  The  privilege  of  parties,  and  of  attorneys,  solicitors  and  counsel,  in  re- 
spect to  Words  or  writing  used  in  the  course  of  judicial  proceedings  reflect- 
ing upon  others,  is  limited  to  matter  which  is  pertinent  and  material,  and 
within  that  limit  the  protection  is  complete,  and  malice  cannot  be  predicat- 
ed of  what  is  said  or  written,  but  where  a  party,  or  an  attorney,  or  counsel 
in  such  a  proceeding  goes  out  of  the  way  to  asperse  and  vilify  another  by 
words  or  writing  not  material  or  pertinent  to  the  controversy,  he  is  without 
protection,  and  is  liable  to  be  prosecuted  as  in  other  cases  of  slander  or 
libel.     Gilbert  v.  The  People,  1  Den.  41. 

STATUTES. 

1.  Statutes  not  in  terms  retrospective  should  not  be  construed  to  affect 
past  transactions,  especially  where  such  construction  would  work  injustice. 
Quackenbush  v.  Danks,  1  Den.  128. 

2.  An  accidental  destruction  by  fire  communicated  from  a  building  fired 
by  a  mob,  is  within  the  act  giving  a  remedy  against  the  county.  Donoghue 
v.  The  County,  2  Barr,  230. 

3.  The  Act  of  1840  extends  the  jurisdiction  of  the  Orphans*  Court  in 
partition  to  estates  held  jointly  or  in  common,  which  have  been  created  by 
will,  when  the  parties  or  any  of  them  are  minors,  and  to  cases  where  the 
descent  has  not  been  altered  or  interrupted,  though  the  decedent  did  not  die 
absolutely  intestate,  but  where  the  estate  is  devised  to  executors  to  be  sold, 
the  statute  is  wholly  inapplicable  to  it    Self  ridge's  Appeal,  9  W.  &  S.  55. 

See  Bail,  7,  8. — Bond,  4. — Constitutional  Law,  2,  7. — Corporations  6. 
— Costs,  10. — Courts,  6,  7. — Debtor  and  Creditor,  8. — Decedents,  4. — 
Ejectment,  1. — Error,  1. — Evidence,  25. — Executions,  2. — Executors  and 
Administrators,  12. — Frauds,  8. — Infants,  4,  5.— -Judgments,  2,  7. — 
Lands,  1. — Landlord  and  Tenant,  17. — Liens,  4,  ft— Mechanics  and 
Material  men,  1,  2,  4,  7. — Nuisance,  8. 
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Statutes  of  Use*.— See  Deeds,  8,  9, 10, 11, 12. 
Subrogation. — See  Principal  and  Surety,  1. 

TAXES. 

1.  A  bond  given  to  the  treasurer  for  the  surplus  money  "  arising  from 
the  sale  of  a  tract  of  unseated  land  to  the  said  J.  M.f  situated  in  Rye  town- 
ship, in  the  county  of  Perry,  containing  twenty  acres,"  is  sufficiently  de- 
scriptive of  the  land.     Devor  v.  APClintock,  9  W.  &  S.  80. 

2.  Upon  the  erection  of  a  new  county  out  of  part  of  an  old  one,  the  latter 
may  enforce  the  payment  of  taxes  due  before  the  separation,  by  a  treasu- 
rer's sale  ;  and  upon  such  sale  being  made,  and  a  purchase  by  the  county, 
it  is  bound  to  pay  the  taxes  which  accrue  subsequent  to  the  division ;  and  if 
they  be  not  paid,  the  new  coftnty  may  collect  them  by  a  treasurer's  sale  of 
the  land,  and  the  purchaser  will  have  a  title  superior  to  one  made  by  the 
commissioners  of  the  old  county.    Id. 

3.  A  purchaser  from  a  vendue  at  a  tax  sale,  having  notice,  actual  or  con- 
structive, by  ancient  improvements,  which  puts  him  on  inquiry,  that  the 
land  was  seated,  is  not  entitled  to  retain  for  improvements  made  by  himself. 
Lambertson  v.  M'Clelland,  2  Barr,  22. 

See  Constitutional  Law,  7. 

Testament. — See  Wills.  Title. — See  Taxes,  2. 

TRESPASS. 

1.  A  disseizee  having  a  right  of  entry,  and  entering  'peaceably  on  land, 
bo  one  being  thereon,  and  taking  possession  under  his  title,  thereby  acquires 
the  right  to  maintain  an  action  of  trespass  against  the  disseizor  and  others, 
for  a  subsequent  breach  and  entry.     Tyler  v.  Smith,  8  Met.  599. 

2.  Trespass  for  an  injury  to  timber  during  the  possession  of  lessee  for 
years  cannot  be  maintained  by  the  landlord.  A  landlord  cannot  maintain 
trespass  for  cutting  timber  as  to  which  his  lessee  was  restricted ;  atiter,  had 
it  been  expressly  reserved  in  the  lease.     Greber  v.  Kleckner,  2  Barr,  289. 

3.  A  trustee  of  the  owners  of  a  building  leased  to  the  directors  of  schools, 
held  liable  in  trespass  for  entry  before  the  expiration  of  the  term ;  nor  is  it 
material  that  the  public  school  had  no  funds,  or  that  the  teacher  had  not 
been  examined  for  that  year,  if  he  have  a  certificate  and  had  been  examin- 
ed on  a  previous  occasion.  Kingsley  v.  The  School  Directors  of  P.  T. 
2  Barr,  28. 

4.  In  an  indictment  for  a  forcible  trespass  for  taking  away  goods,  it  is  not 
absolutely  requisite  to  use  the  words  "  against  his  will.1'  It  is  sufficient  to 
use  words  which  necessarily  convey  the  same' meaning.  State  v.  Armfield, 
5  Ire.  207. 

5.  To  constitute  a  forcible  trespass,  it  is  not  necessary  that  actual  force 
be  used.    Acts  which  tend  to  a  breach  of  the  peace  may  amount  to  it   Id. 

6.  Where  three  persons  took  away  a  slave  from  another,  an  old  and  fee- 
ble man,  in  his  presence  and  against  his  will,  and  he  was  restrained  from 
insisting  on  his  rights  by  a  conviction  that  it  would  be  useless,  and  for  want 
of  physical  power  to  enforce  them ;  held,  that  this  was  a  forcible  trespass, 
for  which  the  party  was  liable  to  indictment.    Id. 

See  Actions  in  General,  9. 

Trials.  See  Courts,  10. 
trover, 

1.  In  trover,  the  plaintiff  must  show  that  he  is  entitled  to  the  property  by 
a  complete-performance  of  his  contract  of  purchase.  Farmers'*  B.  of  Bucks 
Co.  v.  M'Kee,  2  Barr,  318. 
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2.  A.  agreed  to  employ  B.  to  carry  coal  in  boats,  which  were  delivered 
to  him ;  certain  portions  of  the  freight  were  to  be  retained  until  they  equal- 
led the  value  of  the  boats,  when  they  were  to  be  transferred  to  R  In  trover 
against  the  purchaser  of  A.'s  interest,  B.  is  not  entitled  to  recover  to  the 
extent  of  the  payments  made,  if  they  are  less  than  the  price.  Aliter,  had 
the  price  been  paid  according  to  the  argeement,  or  m  any  other  way. 
Id. 

3.  A  count  in  trover  cannot  be  joined  to  one  in  deceit,  after  an  award 
under  a  reference,  and  an  appeal  therefrom.  Though  such  addition  would 
be  good  before  reference.     Winder  v.  Northampton  Bank,  2  Barr,  446. 

TRUST  AND  TRUSTEES. 

1.  On  bequest  to  wife  of  personality  absolutely,  having  full  confidence 
that  she  will  leave  the  surplus  to  be  divided  at  her  decease,  justly  among 
testator's  children,  the  widow  is  entitled  to  the  income  for  life  merely,  and 
is  a  trustee  for  the  children  of  the  principal.     Coates*  Appeal,  2  Barr,  129. 

2.  There  being  a  previous  devise  for  payment  of  debts,  the  word  "  sur- 
plus" construed  to  mean  all  that  shall  remain  thereafter,  and  not  to  give 
any  right  of  disposition  to  the  widow  during  her  life.  Words  of  desire,  ex- 
pectation, or  confidence,  create  a  trust,  whether  the  subject  be  real  or  per- 
sonal estate.    Id. 

3.  Recitals  in  a  marriage  settlement  will  not  control  the  trusts  declared, 
where  the  trusts  are  plainly  expressed.     Whiting  v.  Rust,  1  Grat  463. 

4  In  an  antenuptial  marriage  settlement  conveying  and  settling  the  pro- 
perty of  the  feme,  it  was  recited  that "  it  had  been  agreed  that  J.  B.  A.  (the 
husband)  should,  after  the  intended  marriage,  have,  receive  and  enjoy,  dur- 
ing the  joint  lives  of  them,  the  said  J.  B.  A.  and  A.  B.  C.  (the  feme)  the 
interest  and  occupation  of  the  said  real  and  personal  estate ;  and  also  that 
the  same,  and  the  interests  and  profits  thereof,  from  and  after  the  decease 
of  such  of  them  the  said  J.  B.  A.  and  A.  B.  C.  as  should  first  happen  to  die, 
should  be  at  the  sole  use  and  only  disposal  of  the  said  A.RC.  notwithstand- 
ing the  coverture.  The  trusts  declared  in  the  deed  were  for  J.  B.  A.  for 
the  joint  lives  of  J.  B.  A.  and  A.  B.  C.  If  she  survived,  the  whole  property 
to  be  absolutely  vested  in  her ;  but  if  he  survived,  to  him  for  life :  at  his 
death,  to  the  children  of  the  marriage  in  equal  portions ;  and  if  no  child,  or 
such  child  should  die  before  age,  then  to  the  brothers  and  sisters  of  A.  B.  C. 
to  be.  equally  divided  among  them.  Held,  1.  The  wife  has  no  power  to  dis- 
pose of  the  property  during  the  coverture.  2.  The  remainder  vested  in  the 
children  on  their  attaining  full  age.  3.  A  child  dying  within  the  age  with- 
out issue,  the  estate  vested  in  the  survivors.    Id. 

5.  Where  a  trust  is  already  created  by  a  lunatic,  the  committee  of  his 
person  and  estate  has  no  right  to  the  control  of  the  property.  In  re  WU- 
ton's  Estate,  2  Barr,  325. 

6.  After  a  fi.  fa.  issued,  A.,  who  held  collaterals  in  trust  for  an  execution 
creditor,  and  was  also  assignee  of  the  debtor,  received  money  on  account  of 
the  collaterals ;  a  subsequent  execution  creditor  cannot  compel  the  applica- 
tion of  that  money  to  the  debt  thereby  secured,  but  the  assignee  may  retain 
it  for  the  general  creditors,  subject  to  the  obligation  to  satisfy  any  deficiency 
under  the  execution.     Smith's  Appeal,  2  Barr,  331. 

7.  One  ofthree  trustees  has  not  authority  to  put  an  end  to  a  lease  of  the 
property  of  the  charity.    Kingsley  v.  School  Directors,  2  Barr,  28. 

8.  A  cestui  que  trust  is  not  entitled  to  call  for  the  legal  estate  when, 
from  the  nature  of  the  trust,  his  ownership  is  not  immediate  and  absolute, 
and  when  it  would  defeat,  or  put  it  into  his  power  to  defeat  or  endanger, 
a  legitimate  ulterior  limitation  of  the  trust.    Battle  v.  Petway,  5  Ire.  570. 

9.  A  decree  in  a  cause  in  which  only  the  trustees  are  made  parties  de- 
fendants will  not  bind  the  rights  of  the  cestui  que  trust.  Com.  v.  Ricks, 
1  Grat  416. 
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10.  The  court  will  compel  a  feme  covert  trustee  by  descent,  to  acknow- 
ledge that  she  executes  the  deed  voluntarily,  &c.  Dundas  v.  BiddU,  2 
Barr,  160. 

11.  Executors  were  declared  trustees  by  a  will;  the  offices  being  in- 
separable, security  can  only  be  demanded  as  executor,  and  not  as  trustee. 
John  Wilson's  Estate,  2  Barr,  325. 

12.  A  stranger  or  remainder  man  cannot  object  to  the  acquisition  of  a 
title,  that  it  would  have  been  a  breach  of  trust,  the  cestui  que  trust  not  com* 
plaining.     Woelper's  Appeal,  2  Barr,  71. 

13.  Trustee  having  advanced  for  the  trust  entitled  to  reimbursement, 
which  will  be  enforced  by  an  ejectment  and  conditional  verdict  Altimus 
v.  Elliott,  2  Barr,  62. 

14.  Two  and  a  half  per  cent  commissions  allowed  on  sale  by  assignees  of 
real  estate,  the  purchase  money  being  about  $44,000,  of  which  $13,000 
came  into  their  hands,  the  residue  continuing  a  lien,  by  agreement  between 
a  mortgage  and  the  purchaser.  Skunk's  Appeal,  Fredley's  Appeal,  2 
Barr,  304. 

15.  It  would  be  a  violation  of  the  act  of  frauds  and  perjuries  to  permit 
the  establishment  of  a  trust  in  land  by  the  proof  of  parol  declaration,  made 
by  the  purchasers  at  or  after  the  sale ;  there  being  no  allegation  of  the  pay- 
ment of  money  by  the  cestui  que  trust,  or  fraud,  whereby  a  resulting  trust 
would  be  established.     Sample  v.  Coulson,  9W.&S.  62. 

Ejectment,  5. — Executors  and  Administrators,  20. — Husband  and  Wife, 
10, 13. — Infants,  4.— -Limitations,  3. 

Usury. — See  Vendor  and  Purchaser,  34,  35. 

VENDOR  AND  PURCHASES. 

1.  Where  the  vendor  sues  on  his  legal  title,  the  vendee  defends  under 
the  articles  as  on  a  bill  to  restrain  the  action  at  law,  and  lees  proof  is  re- 
quired in  such  case  than  if  the  vendee  were  seeking  specific  performance ; 
and  the  verdict  is  to  be  so  moulded  as  to  give  the  same  relief  which  a  court 
of  equity  would  give  under  similar  circumstances.  Hawk  v.  Greensweig, 
2  Barr,  295. 

2.  A  vendor  having  agreed  to  convey  by  a  day  certain,  in  consideration 
of  certain  acts  to  be  done  to  himself,  and  payments  to  a  third  person,  with- 
out tendering  a  deed,  brought  ejectment,  alleging  non-performance  by  ven- 
dee, who  had  entered  and  made  improvements ;  the  court  should  direct  a 
conditional  verdict  in  such  amount  as  on  performance  would  compensate 
the  plaintiff  for  neglect  of  the  vendee;  to  be  levied  on  delivery  of  a  deed  to 
be  so  drafted  as  to  secure  all  the  covenants  thereafter  to  be  performed.    Id. 

3.  Where  the  action  is  in  the  nature  of  a  bill,  to  compel  performance  of 
articles,  or  the  vendee  defends  them  in  the  nature  of  a  bill  to  restrain  the 
proceedings  at  law,  delivery  of  a  deed,  though  a  condition  precedent,  need 
not  be  made  or  tendered  before  bringing  suit.  The  court  will  direct  a 
verdict,  conditional  on  delivery  of  a  proper  conveyance.    Id, 

4.  Conveyance  in  consideration  of  the  assumption  of  a  lien  on  the  land, 
renders  the  grantor  liable  to  pay  it,  and  is  a  valuable  consideration.  But 
whether  the  remedy  be  in  covenant,  or  in  another  form  of  action,  quere. 
Dubbs  v.  Finley,  2  Barr,  397.  » 

5.  The  vendee  is  not  bound  to  accept  a  title  depending  on  a  conveyance 
to  a  creditor,  where  there  is  evidence  to  raise  a  suspicion  that  the  object 
of  the  conveyance  was  to  elude  other  creditors  who  were  pressing  for  judg- 
ment    Qans  v.  Renshaw,  2  Barr,  34. 

6.  Nor,  if  there  be  a  covenant  for  title,  clear  of  encumbrances,  where 
there  are  unextinguished  ground  rents ;  and  it  is  error  to  instruct  the  jury 
that  the  defect  may  be  compensated  by  a  deduction  from  the  purchase 
money.    Id. 
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7.  When  the  covenants  between  a  vendor  and  vendee  of  land  for  the  pay- 
ment of  the  purchase  money  and  delivery  of  the  deed  are  mutual  and  de- 
pendent, the  vendor  must,  at  the  time  fixed  by  the  contract,  have  in  him 
such  a  title  as  he  covenanted  to  make,  otherwise,  the  vendee  may  elect  to 
rescind  the  contract;  but  when  these  covenants  are  independent,  and  by 
their  terms  the  payment  of  the  purchase  money  in  part  precedes  the  execu- 
tion and  delivery  of  the  deed,  it  is  not  a  good  defence  in  an  action  for  that 
part  of  the  purchase  money  that  the  vendor  had  not  then  power  to  make  a 
good  title.     Stizell  v.  Kopp,  9W.&S,  29. 

8.  Defendant  sold  to  the  plaintiff  a  tract  of  land  in  gross,  and  not  by  the 
acre,  with  the  common  warranty  to  defend  the  premises  unto  the  plaintiff 
&c.  In  the  deed  of  conveyance  the  tract  was  described  by  reference  to 
the  original  grants,  by  metes  and  bounds,  and  as  containing  a  certain  num- 
ber of  acres,  a  plat  annexed  to  the  deed  was  referred  to  in  it,  in  which  the 
description  by  metes  and  bounds  and  by  the  number  of  acres  was  the  same 
as  in  the  deed.  Held,  1.  That  there  was  no  warranty  of  the  number  of 
acres  mentioned  in  the  deed,  and  that  that  part  of  it  was  mere  description. 
2.  That  there  was  a  warranty  of  title  to  the  whole  tract  as  described  by 
metes  and  bounds,  although  the  plat  annexed  to  the  deed  might  cover  more 
land  than  the  grants  referred  to.    Lorick  v.  Hawkins,  1  Rich.  417. 

9.  It  is  incident  to  a  sale  of  lands  by  the  acre,  that  the  purchaser  shall  be 
allowed  for  a  deficiency  in  the  quantity  of  land  in  the  tract  purchased. 
Neal  v.  Logan,  1  Grat  14. 

10.  A  vendee,  by  articles  of  agreement,  is  not  bound  to  restore  the 
possession  to  the  vendor  and  give  up  the  contract,  before  he  can  make  ob- 
jection to  the  title  in  an  action  brought  for  the  purchase  money.  Gans  v. 
Renshaw,  2  Barr,  34. 

11.  He  cannot  keep  both  the  estate  and  the  price  of  it;  but  it  is  the  ven- 
dor's business,  if  he  find  that  he  cannot  make  such  a  title  as  the  vendee 
is  bound  to  accept,  to  refund  what  has  been  paid,  and  bring  an  ejeciment  for 
the  property.    Id. 

12.  In  an  action  of  ejectment  by  a  vendor  against  a  vendee,  to  compel 
the  payment  of  the  purchase  money,  it  is  essential  to  the  plaintiff's  right  to 
recover  that  he  show  a  good  title  to  the  land  vested  in  himself.  Creigh  v. 
Shaito,  9  VV.  &  S.  82. 

13.  A  sheriff's  sale  of  land  as  the  property  of  a  vendee- who  has  not  paid 
the  whole  amount  of  his  purchase  money,  or  received  a  deed  of  conveyance, 
will  not  divest  the  lien  of  a  judgment  against  the  vendor.    Id. 

14.  A.  conveyed  to  B.,  by  a  deed  absolute  on  its  face ;  B.  entered ;  subse- 
quently a  creditor  of  A.  purchased  his  estate  at  sheriff's  sale,  at  which  B. 
gave  notice  that  A.'s  title  was  vested  in  him  by  the  deed.  On  ejectment 
the  purchaser  proved  the  conveyance  was  for  the  purpose  of  enabling  B.  to 
raise  money  on  his  bond  and  mortgage,  which  was  done ;  held,  the  proceed- 
ing was  in  the  nature  of  a  bill  to  redeem,  hence  a  tender  previous  to  suit 
was  unnecessary.    Eskbach  v.  Zimmerman,  2  Barr,  313. 

15.  The  notice  of  claim  to  the  absolute  title,  precluded  B.  setting  up  any 
other  title  against  the  purchaser.    Id. 

16.  It  is  immaterial  that  the  party  have  correct  sources  of  information, 
when  the  plaintiff  has  made  false  representations  of  facts  relating  to  land 

'situated  in  a  distant  country.     Spalding  v.  Hedges,  2  Barr,  240. 

17.  Purchaser  under  a  devisee  has  notice  of  a  subsequent  devise  in  the 
same  will  of  a  part  of  the  subject  of  the  first  devise,  though  uncertain  until 
election.    M'Ater  v.  M>  Mullen,  2  Barr,  32. 

18.  To  entitle  a  party  to  rescind  a  contract  for  the  sale  of  lands,  on  the 
grounds  of  misrepresentation  or  mistake,  the  proof  must  be  clear,  full  and 
explicit    Rupart  v.  Dunn,  1  Rich.  101. 
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WILLIAM  M.   BEALL  AND  THERESA  McELFRESH,  ADMINISTRA- 
TORS OF  JOHN  H.  McELFRESH,  v.  GEORGE  SCHLEY, 
DAVID  BARR,  AND  CHRISTINA  BARR. 

Court  of  Appeals  of  Maryland,  December,  1844. 

(1.)  M.  by  his  last  will,  devisjd  to  one  of  his  three  sisters,  certain  real  estate  in 
fee,  and  constituted  her  his  residuary  legatee,  and  devisee;  he  bequeathed  to  her  all 
his  "  money,  choses  in  action,  and  all  the  rest,  residue,  and  remainder  of  my  (his) 
property,  real,  personal  and  mixed,  (not  hitherto  devised  or  bequeathed,)  of  which  I 
am  now  possessed,  or  of  which  I  may  be  possessed,  at  the  time  of  my  death,  to  her, 
her  heirs  and  assigns,  forever."  M.  also  devised  real  and  personal  estate,  in  trust, 
for  his  other  two  sisters.  After  the  publication  of  this  will,  the  testator  purchased 
other  real  estate,  and  died  without  republishing  it  Held,  that  the  two  asters,  who 
took  trust  estates,  could  not  also  claim  as  heirs  at  law,  their  proportion  of  the  after 
acquired  estate ;  which,  in  this  case  passed  under  the  residuary  clause. 

(2.)  No  person  will  be  compelled  to  make  an  election  unless  the  intention  of  the 
testator  be  sufficiently  made  out  There  never  can  be  a  case  of  implied  election, 
bat  upon  a  presumed  intention  of  the  testator. 

(3.)  The  degree  of  intention  necessary  to  raising  a  case  of  election,  must  plainly 
appear  on  the  face  of  the  will. 

(4.)  Where  a  testator  declares  in  express  terms  his  design  to  make  T.  his  residu- 
ary devisee,  and  explicitly  announces  of  what,  by  devising  to  her  the  remainder  of 
the  property  of  which  he  was  then  possessed,  or  of  which  he  might  be  possessed,  at 
the  time  of  his  death  ;  this  is  evidence  of  his  intention  to  devise  all  the  estate  of 
which  he  might  die  possessed ;  and  upon  the  equitable  principles  of  election,  is  a 
devise  to  that  extent 

(5.)  The  doctrine  of  equitable  election  is  as  applicable  to  an  heir  at  law,  as  to 
other  devisees ;  and  may  result,  either  from  express,  or  an  implied  condition. 

(6.)  A  man  shall  not  take  a  benefit  under  a  will,  and  at  the  same  time  defeat  the 
provisions  of  the  instrument ;  if  he  claims  an  interest  under  it,  he  must  give  tall 
effect  to  it,  as  far  as  he  is  able.  He  cannot  take  what  is  devised  to  him,  and  at  the 
same  time,  what  is  devised  to  another ;  hence,  he  must  elect  which  he  will  take  of 
the  two  devises. 

(7.)  The  rule,  that  a  will  is  inoperative  to  pass  lands  acquired  after  its  execution, 
will  not  prevent  the  application  of  the  doctrine  of  election. 

(8.)  Void  wills,  as  of  femes  covert,  or  infants,  do  not  demand  an  election ;  so  a 
will  not  executed  according  to  the  statute  of  frauds,  creates  no  case  of  election,  from 
implication.    Such  wills  cannot  be  read  as  evidence. 

(9.)  The  modern  English  cases  do  not  enlarge  the  principle  of  election. 
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(10.)  The  Court  will  fix  a  time,  in  their  decree,  within  which  a  devisee  hound 
to  elect,  must  make  an  election ;  and  if  the  election  is  not  to  take  the  estate,  in  fact 
used  and  enjoyed  under  the  will,  the  court  will  further  decree  an  account  of  rente 
and  profits  of  the  part  so  held  and  used. 

Appeal  from  the  equity  side  of  Frederick  County  Court 
The  appellees  in  their  bill  alleged,  that  Caspar  Mantz,  being 
seized  and  possessed  of  a  large  real  and  personal  estate,  did, 
on  the  29th  August,  1832,  publish  his  last  will  and  testament ; 
and  about  the  29th  October,  1839,  died  without  having  revoked, 
or  in  any  manner  altered  or  changed  his  said  will.  That  John 
H.  McElfresh,  named  in  said  will,  took  upon  himself  the  bur- 
den of  executing  all  the  trusts  imposed  upon  and  confided  \o 
him  by  said  will ;  both  as  the  sole  executor  of  said  will,  as  also 
the  trustee  for  the  several  parties,  devisees,  and  legatees,  named 
in  said  will.  That  in  and  by  said  will  and  testament,  the  said 
testator  did,  among  other  things,  devise  and  bequeath  to  the 
said  John,  &c,  (for  a  statement  of  which  devises  and  bequests, 
see  the  will  post.)  That  the  said  J.  Jffi  McE.,  after  the  death 
of  said  testator,  gave  to  your  oratrix,  Christina  Barr,  wife  of 
David  Barr,  full  and  immediate  possession  of  said  farm,  so  de- 
vised to  her  as  aforesaid,  in  compliance  with  the  direction '  of 
said  testator ;  and  she  has,  ever  since,  received  and  enjoyed 
the  rents  and  profits  thereof.  He  also  received  and  paid  over 
to  her,  the  dividends  received  by  him  on  said  bank  stock  ;  also 
the  rents  on  the  dwelling  house  of  said  testator,  and  the  several 
Tots  oi  ground  in  Frederick  town ;  as  devised  as  aforesaid,  for 
the  use  of  your  oratrix.  But  the  said  McElfresh,  in  his  life 
time,  did  not  pay  over  to  your  oratrix  any  part  of  the  interest 
due  her  on  the  said  sum  of  832,000 ;  contending  that  he  was 
not  bound  to  pay  the  same  until  two  years  after  the  death  of 
said  testator ;  that  he  was  entitled  to  hold  the  said  sum,  free  of 
interest,  for  one  year  after  the  death  of  said  testator ;  so  that 
your  oratrix  would  be  entitled  to  receive  interest  on  said  sum, 
from  the  29th  day  of  October,  1840,  and  not  before  ;Xo  which 
your  oratrix  objected,  and  the  said  McElfresh,  therefore,  with- 
held from  her  the  said  interest  on  said  832,000 ;  that  the  said 
J.  H.  McE.  died  some  time  in  the  month  of  July  1841,  intes- 
tate, and  that  letters  of  administration  on  his  goods  and  chat- 
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tels,  rights  and  credits,  have  been  granted  by  the  Orphans9 
Court  of  Frederick  county,  to  his  widow,  Theresa  McElfresh 
and  William  M.  Eeall,  who  are  acting  as  such  administrators. 
Your  orator  and  oratrix  further  charge,  that  the  said  J.  H. 
McE.,  in  his  life  time,  received  and  held  in  his  hands,  for  the  use 
of  your  oratrix,  the  interest  on  said  832,000;  and  that  he  also 
received  from  the  assets  of  said  testator  the  said  principal  sum 
of  932,000,  and  had  the  same  so  invested  or  loaned,  as  to  pro- 
duce and  yield  annually,  the  legal  interest  of  the  same ;  which 
ought  to  have  been,  but  which  was  not,  paid  over  to  your 
oratrix,  during  the  life  time  of  the  said  J.  H.  McE. ;  that  some 
time  after  the  death  of  said  J.  H.  McE.,  your  oratrix  applied 
to  his  said  administrators  to  pay  her  over  the  dividends  on  said 
bank  stock,  that  had  accrued  in  part,  and  had  not  been  paid 
over  to  her  in  the  life  time  of  said  intestate,  and  which  had  in 
part  accrued  since  his  death ;  as  also  to  pay  over  to  her  certain 
rents  that  had  become  due  on  the  real  property  lying  in' 
Frederick  town ;  and  also  the  interest,  due  to  her  under  the 
will  of  her  said  brother,  on  the  said  sum  of  932,000 ;  but  they 
refused  payment  of  any  part  to  her ;  saying,  that  any  payment 
to  be  made  by  them,  must  be  made  to  whoever  might  be  ap- 
pointed the  trustee  for  your  oratrix,  in  the  place  and  stead  of 
the  said  J.  H.  McE.,  deceased.  That  your  oratrix  being  much 
in  want  of  the  money,  which  her  brother's  bounty  had  so  kind- 
ly provided  for  her,  immediately  filed  her  petition,  together 
with  her  husband,  in  this  honourable  court ;  and  obtained  an 
order  appointing  George  Schley  her  trustee,  to  act  in  the  place 
and  stead  of  the  said  J.  H.  McE.,  in  regard  to  said  trusts ;  that 
said  George  Schley  has  accepted  said  trust ;  that  the  said  G. 
S.  as  trustee,  as  aforesaid,  in  the  place  and-stead  of  J.  H.  McE., 
and  by  virtue  of  said  order,  called  on  said  administrators  of 
said  McElfresh,  to  pay  into  his  bands,  for  the  use  of  your 
oratrix,  according  to  the  provisions  and  directions  of  said  last 
will  of  said  Caspar  Mantz,  the  932,000,  in  cash,  with  all  the 
interest  due  thereon ;  as  also  the  rents  of  the  real  estate,  and 
the  dividends  on  the  said  bank  stock,  that  had  been  received 
by  the  said  J.  H.  McE.  in  his  life  time ;  but  had  not  been  paid 
over  to  your  oratrix,  the  said  Christina,  by  .him.    That  the 
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said  administrators  did  pay  over  to  said  George  Schley,  as 
trustee  for  your  oratrix,  the  rents  and  dividends  on  the  bank 
stock  received  by  said  J.  H.  McE.,  as  also  the  sum  of  826,000, 
in  part  of  the  said  principal  sum  of  $32,000  ;  and  the  sum  of 
$2426.66,  as  interest  on  said  $32,000,  from  the  29th  day  of 
October,  1840,  being  one  year  after  the  death  of  said  testator, 
up  to  the  3rd  day  of  February,  1842 :  that  being  the  day  on* 
which  the  payment  was  made  to  your  orator,  the  said  George 
Schley.  But  the  said  administrators  refused  to  pay  the  re- 
maining $4000,  of  the  said  principal  sum,  to  the  said  G.  S. ; 
and  now  hold  the  same  in  their  hands,  and  refuse  to  pay  it 
over  for  the  benefit  of  your  oratrix,  until,  as  they  say,  your  ora- 
trix and  her  said  husband  will  unite  in  a  deed  of  conveyance ; 
by  which,  they  will  convey  and  release  to  the  said  T.  McE., 
as  the  residuary  devisee  in  said  will,  all  their  estate,  right, 
title,  and  interest  both  at  law,  and  in  equity,  in  and  to  a  certain 
farm  or  tract  of  land,  known  as  the  "  Kenegafarm  ;n  and  which 
said  land  was  purchased,  by  and  conveyed  to,  the  said  Caspar 
Mantz,  some  considerable  time  after  he  had  made  and  executed 
his  said  last  will  and  testament.  This  conveyance  your  oratrifc 
is  unwilling  to  make,  believing,  as  she  is  indeed  advised,  that 
the  said  testator  died  intestate,  as  to  the  said  land  so  purchased 
by  him,  after  he  had  made  his  said  will,  and  that  the  same  will 
descend  to  his  heirs  at  law,  of  whom  your  oratrix  is  one. 
Prayer  for  general  relief,  &c.  . 

After  the  general  replication,  the  parties  filed  an  agreement 
to  determine  and  settle  the  questions  submitted  to  the  Court 
upon  the  following  propositions,  viz : 

In  this  case,  if  the  Court  shall  be  of  opinion  that  George 
Schley,  Esq.,  as  the  trustee  of  C.  B ,  is,  according  to  the  doc- 
trine of  a  court  of  equity,  entitled  to  take  and  receive  under 
and  by  virtue  of  the  will  of  C.  M.,  the  whole  and  entire  pro- 
perty and  money  devised  and  bequeathed  to  J.  H.  McE.,  in 
trust,  for  the  said  Christina  Barr,  and  she  to  take  and  hold  her 
proportion  as  one  of  the  heirs  at  law  of  C.  M.,  deceased,  of 
the  land  and  premises  specified  in  the  deed  from  Joseph  Kene- 
ga  to  the  said  Caspar  Mantz,  and  that  the  said  Christina  Barr, 
and  her  said  trustee  can,  according  to  the  rules  and  principles 
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of  a  court  of  equity  in  this  State,  receive  and  claim  under  the 
circumstances  of  this  case,  all  the  property  devised  and  be- 
queathed in  trust  for  her,  and  also  as  heir  at  law  of  C.  M.,  de- 
ceased, one-third  part  of  the  said  land  and  premises  aforesaid, 
purchased  of  Joseph  Kenega  by  the  said  C.  M.,  after  the  making 
and  executing  his  will,  without  being  put  to  elect,  which  she 
will  take ;  then,  in  that  case,  the  Court  will  pass  an  uncondition- 
al decree,  ordering  and  directing  the  said  Wm.  M.  Beall  and 
Theresa  McElfresh  as  the  administrators  of  J.  H.  McE.,  de- 
ceased, to  pay  to  the  said  G.  S.  as  the  trustee  of  C.  B.,  the  sum 
of  $4000,  with  the  interest  thereon,  from  the  3rd  day  of  Feb- 
ruary, 1842,  as  the  balance  of  the  trust  funds  which  were  in  the 
hands  of  J.  H.  McE.,  as  trustee  for  said  Christina  Barr,  at  the 
time  of  his  death. 

But,  on  the  contrary,  if  the  Court  shall  be  of  opinion,  under 
all  the  circumstances  of  this  case,  that  the  said  C.  B.  cannot, 
by  the  said  trustee,  according  to  the  principles  of  a  court  of 
equity,  take,  and  rightfully  claim,  all  the  property  and  money 
devised  and  bequeathed  to  her  by  the  said  C.  M.,  and  also,  as 
heir  at  law  of  C.  M.,  a  proportion  of  the  land  and  premises 
specified  in  the  said  deed  from  Joseph  Kenega ;  and  that  this 
case  is  one  in  which  the  said  C.  B.  ought  to  be  put  to  her  elec- 
tion, whether  she  will  take  the  property  bequeathed  and  devised 
in  trust  for  her,  by  the  said  C.  M.,  in  and  by  his  last  will ;  or 
whether  she  will  take,  as  one  of  the  heirs  at  law  of  said  C. 
M.,  deceased,  her  proportion  of  the  land  and  premises  pur- 
chased by  the  said  C.  M.  after  the  making  and  executing  said 
prill  of  the  said  Joseph  Kenega,  and  that  she  cannot  have  and 
claim  both.  Then,  and  in  that  case,  the  Court  will  make  such 
a  decree  in  the  premises,  as  shall  to  the  Court  seem  just  and 
equitable,  and  in  accordance  with  the  doctrine  of  election;  and 
to  have  the  same  effect  as  if  a  cross  bill  in  this  case  had  been 
filed,  to  compel  the  said  Christina  Barr  and  her  trustee  to  make 
their  election,  how  they  will  take,  &c. 

On  the  4th  day  of  October,  1843,  Frederick  county  court, 
as  a  court  of  equity,  (Marshall,  A.  J.,)  decreed,  that  Wil- 
liam M.  Beall,  and  Theresa  McElfresh,  as  the  administrators 
of  J.  H.  McE.,  deceased,  pay  to  George  Schley,  as  the  trustee 
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of  C.  B.,  or  bring  into  this  Court,  to  be  paid  to  him,  the  sum 
of  $4000,  and  the  interest  thereon,  from  the  3rd  day  of  Febru- 
ary, 1842.  And  it  is  further  ordered,  adjudged,  and  decreed, 
that  the  said  Christina  Barr  is  entitled  to  claim  and  hold,  by 
her  said  trustee,  all  the  property  devised  and  bequeathed  in 
trust  for  her  by  Caspar  Mantz,  in  his  last  will  and  testament 
And  also,  she  is  entitled  to  hold  and  claim  as  one  of  the  heirs 
at  law  of  the  said  Caspar  Mantz,  deceased,  her  undivided  third 
part  of  the  land  and  premises,  purchased  by  the  said  Caspar 
Mantz,  after  the  making  and  executing  his  last  will  and  testa* 
ment  of  a  certain  Joseph  Kenega,  specified  and  described  in  the 
deed  of  said  land,  exhibited  in  this  case  by  the  defendants,  as  a 
part  of  their  answers. 
The  defendants  appealed  to  this  Court. 

The  cause  was  argued  before  Archer,  Chambers,  Speitce, 
Stoke  and  Semmes,  J.,  by  Messrs.  Reverdy  Johnson  and  Pal- 
mer, for  the. appellants. 

Mrs.  Barr  must  be  entitled  to  one  third  of  the  estate,  at  com- 
mon law.  It  is  clear  the  testator  did  not  design  to  die  intes- 
tate of  either  his  real  or  personal  estate.  All  he  then  had, 
must  pass.  The  words  used  show  the  same  state  of  mind  as 
to  both  real  and  personal  estate.  The  intent  was,  that  all 
the  devisees  should  take  under  the  will.  Dillon  v.  Parker,  1 
Swanst.  397,  note,  2  Story  Eq.  339.  As  Mrs.  Barr,  takes  the 
trust  estate,  she  is  estopped  from  relying  on  her  rights  as  heir 
at  law.  A  will  not  executed  in  conformity  with  the  statute  of 
frauds,  is  still  good  as  to  personalty.  Welby  v.  Welby,  2  Ves. 
&  Bea.  190 ;  2  Vern.  581  (1706,)  announces  the  general  rule. 
Wilson  v.  Townshend,  2  Ves.  Jr.  195 ;  2  Sto.  Eq.  338,  note. 

A  will  devising  to  an  heir  at  law  the  same  estate  which 
would  descend  to  him,  does  not  operate  at  all ;  but  if  in  the 
same  will  the  testator  devises  an  estate  to  another,  then  the 
part  devised  to  the  heir,  operates  upon  condition  that  he  gives 
efficacy  to  the  will.  Freke  v.  L.  Barrington,  3  Bro.  C.  R., 
285,  note;  Newman  v.  Newman,  1  Bro.  C.  R.,  186;  Broome 
u.  Monck,  10  Ves.  Jr.  609,  616;  Thelusson  v.  Woodford,  13 
Ves.  209,  embraces  the  contest  at  bar. 
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From  1806  to  this  time,  except  Sir  Thomas  Plummer,  all 
judges  have  concurred  in  Thelusson  v.  Woodford ;  and  indeed, 
it  is  too  clear  for  doubt.  Mr.  Justice  Kennedy  in  Pennsylva- 
nia, mainly  relies,  that  since  the  revolution,  no  cases  oi  English 
origin  are  to  be  referred  to  in  the  courts  of  that  State*  In  that 
State  they  are  wiser  than  all  the  world  put  together  1 

The  rule  is  maintained  in  4  Con.  Ch.  209 ;  4  Con.  C.  Rep. 
412 ;  8  Leigh  Va.  Rep.  400.  Whatever  force  there  may  be 
in  4  Whart.  505-6,  as  applicable  to  certain  devisees,  it  has 
none  as  respects  a  contest  between  a  specific  and  a  residuary 
devisee  who  was  to  have  after  acquired  property. 

Upon  the  question  whether  the  court  or  party  in  interest  should 
make  the  election  in  cases  of  coverture  and  infancy  ?  Bough- 
ton  v.  Boughton,  2  Yes.  Sen.  12 ;  2  Rop.  Leg.  426 ;  Ward  v. 
Bawgh,  4  Ves.  J.  623 ;  Long  v.  Long,  5  Ves.  Jr.  445. 

William  Schley,  for  the  appellee. 

The  intention  of  the  testator  must  govern ;  arguments  and 
opinions  to  show  that  intent,  result  from  the  will  itself.  4 
Kent,  410. 

A  will  resembles  a  conveyance.  It  cannot  pass  after  ac- 
quired lands.  Not  having  title,  the  testator  cannot  pass  them. 
Shep.  Touch.  438.    Kemp  v.  McPherson,  7  Har.  &  John.  335, 

The  complainants  concede,  that  the  land  in  controversy 
descended  to  the  heir  at  law.  The  three  sisters  are  entitled 
as  heirs  at  law.  The  term  residue,  refers  to  time  of  making 
the  will.  Brailsford  v.  Hey  ward,  2  Dessau,  33 ;  Van  Kleck  v. 
The  Reformed  Dutch  Church,  6  Paige,  C.  R.  600 ;  and  relates 
to  what  is  not  previously  disposed  of,  as  to  real  property ;  as  to 
personal  estate,  it  relates  to  the  death  of  the  testator.  Oke  v. 
Heath,  1  Ves.  Sen.  141.  Cambridge  t>.  Rous,  8  Ves.  Jr.  25. 
Thelusson's  will  not  affect  a  residue. 

One  cannot  claim  under  any  instrument,  without  giving  full 
effect  to  it    2  Rop.  Leg.  378,  386,  389. 

Election  arises  upon  grants  of  property  by  mistake,  but  a 
residuum  relates  to  real  property  devised,  retained  until  the 
testator's  death.  1  Pow.  Dev.  264,  note  7 ;  Smith,  et  al.  v. 
JSdrington,  8  Cranch,  68.  07. 
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It  does  not  relate  to  future  acquisitions.  Johnson  t>.  Telford, 
4  Con.  Ch.  Rep.  409. 

The  fact  is  stated  in  all  the  cases,  that  the  testator  had  un- 
dertaken to  deal  with  that  which  did  not  belong  to  him.  To 
raise  a  case  of  election,  an  intent  to  give  that  which  is  not  the 
grantor's  own  property  must  exist  Churchman  v.  Ireland,  6 
Eng.  Chan.  Rep.  237,  is  stronger  than  the  case  at  bar.  lb.  4 
Con.  Eng.  Chan.  Rep.  409, 412  ;  1  Russ.  &  Mylne,  244 ;  Wel- 
by  v.  Welby,  2  Ves.  &  Bea.  187,  an  heir  was  put  to  his  elec- 
tion, between  lands  devised,  and  lands  by  descent.  The 
English  cases  are  all  fully  examined.  In  the  City  of  Philadel- 
phia v.  Davis,  1  Whart.  490;  Girard,  et  al.  v.  City  of  Philadel- 
phia* 4  Rawle,  323 — cases  of  doubt  do  not  constitute  cases  of 
election. 

The  fact  that  two  have  differed  about  the  construction  of  a 
will,  shows  it  not  to  be  a  case  of  election.  Broome  v.  Monck, 
19  Ves.  609.  Gilb.  Eq.  Cases,  15. 

There  is  an  implied  condition  in  all  cases  of  election,  that 
devisee  will  not,  and  ought  not,  to  claim  both  estates.  The 
case  of  Thelusson  v.  Woodford,  does  not  affect  this  cause, 
which  is  within  Back  v.  Kett,  Jacob,  534,  and  decided  by  it. 

Archer,  J.,  delivered  the  opinion  of  this  Court. 

The  controversy  in  the  present  case,  arises  under  the  will 
of  Caspar  Maniz ;  and  grows  out  of  the  following  clause  in  the 
will: 

"  And  furthermore,  I  do  hereby  make  and  constitute  my 
sister  Theresa,  my  residuary  legatee  and  devisee;  and  I  do 
hereby  give  and  bequeath  to  her  all  my  money,  choses  in 
action,  and  all  the  rest,  and  residue,  and  remainder  of  my 
property,  real,  personal,  and  mixed,  (not  hitherto  devised  or 
bequeathed,)  of  which  J  am  now  possessed,  or  of  which  I  may 
be  possessed,  at  the  time  of  my  death ;  to  her,  my  said  sister 
Theresa,  her  heirs  and  assigns  for  ever." 

Which  said  will  was  executed  on  the  9th  day  of  August 
1832. 

On  the  16th  March,  1835,  he  purchased  of  a  certain  Joseph 
Kenega,  a  valuable  farm,  near  Frederick  town,  for  which  he 
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duly  obtained  a  conveyance ;  and  died  on  the  29th  October, 
1839. 

It  appears  by  the  facts  in  the  case,  that  the  testator  left 
three  sisters,  Mrs.  Harding,  Mrs.  Barr,  and  Mrs.  McElfresh ; 
and  that  Mrs.  McElfresh  is  his  residuary  legatee  and  devisee. 
Among  other  things,  the  testator  devised  to  John  McElfresh, 
in  fee,  the  husband  of  the  residuary  legatee  and  devisee,  cer- 
tain real  estate ;  and  fifteen  thousand  dollars  in  cash,  in  trust, 
for  the  use  of  Mrs.  Harding,  for  life,  and  after  her  death,  the 
whole  of  the  said  property  to  go  to  Mrs.  Harding's  children :  as 
in  the  will  is  particularly  specified. 

A  devise  of  certain  real  estate,  and  thirty-two  thousand  dol- 
lars, besides  bank,  and  turnpike  stocks,  particularly  specified 
in  the  will,  was  made  to  the  same  trustee  for  the  benefit  of  Mrs. 
Barr,  for  life,  and  after  her  death,  for  the  benefit  of  her  children ; 
as  set  forth  particularly  in  the  will. 

He  also  devised  sundry  lands  to  Mrs.  McElfresh,  her  heirs, 
and  assigns ;  and  in  the  conclusion  of  his  will,  constituted  her 
residuary  legatee  and  devisee,  in  the  terms  which  have  been 
before  set  forth. 

The  question  submitted  to  us  under  the  will,  above  adverted 
to,  as  appears  by  the  agreement,  and  statement  in  the  record, 
is,  whether  Mrs.  Barr,  by  her  trustee,  can  claim  the  property 
devised  in  trust  to  her  by  the  will  of  Caspar  Mantz ;  and  also 
as  heir  at  law,  the  one-third  of  the  value  of  the  Kenega  farm, 
purchased  by  Caspar  Mantz  after  the  execution  of  his  will? 

The  will  not  having  been  republished,  it  is  conceded,  that  the 
after  purchased  lands  never  passed  under  it ;  no  matter  how 
clear  may  be  the  intention  of  the  testator,  in  the  clause  under 
consideration,  to  pass  them. 

The  answer  to  the  question  will  be  found  in  the  solution  of 
the  inquiry,  whether  the  case  is  one  for  election,  according  to 
the  principles  of  law  applicable  to  such  doctrine  ?  The  inap- 
plicability of  the  doctrine  of  equitable  election,  to  this  case,  has 
been  urged  upon  several  grounds : 

1st.  On  the  intention  of  the  testator,  as  deduced  from  the 
residuary  clause. 

2nd.  Its  inapplicability  to  an  heir  at  law. 

vol.  vi. — 71 
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3rd.  Its  supposed  inapplicability  to  a  clause  in  a  will,  which 
although  it  may  manifest  the  intention  of  the  testator,  is  in  it- 
self inoperative  to  pass  any  estate  by  the  rules  of  law.    And, 

4th.  On  the  ground  that  the  case  before  us,  if  the  intention 
were  even  clear,  and  if  applicable  to  an  heir  at  law,  is  not  of 
such  a  character  as  comes  within  the  most  approved  definition 
of  the  doctrine. 

1.  No  person  will  be  compelled  to  make  an  election,  unless 
the  intention  of  the  testator  be  sufficiently  made  out  There 
sever  can  be  a  case  of  implied  election,  but  upon  a  presumed 
intention  of  the  testator.  3  Bro.  Ch.  101,  1  Yes.  Jr.  257,  557. 
The  degree  of  intention  necessary  to  raising  a  case  of  election, 
must  plainly  appear  upon  the  face  of  the  will.  On  the  other 
hand,  it  is  said,  the  court  is  not  to  refuse  attention,  to  what 
amounts  to  a  moral  certainty  of  the  testator's  intention;  where 
that  is  to  be  gathered,  either  from  the  state  of  the  property,  or 
the  purview  of  the  will.    4  Bro.  Ch.  24. 

What  was  then  the  intention  of  the  testator  in  the  residuary 
clause  ?  It  is  supposed  that  the  residuary  clause  may  be  con- 
strued, so  as  only  to  show  an  intent  to  pass,  that  which  should 
constitute  a  residue  of  his  then  existing  property,  at  the  time  of 
his  death ;  and  not  property,  which,  after  the  execution  of  his 
will,  he  might  acquire.  Such  a  construction  would  make  the 
testator  guilty  of  the  folly  of  supposing,  that  without  such  clause 
/either  the  residue  at  his  death  would  not  pass,  by  the  term, "  of 
which  I  am  now  possessed,"  or,  that  any  portion  of  his  proper- 
ty, constituting  a  part  of  the  residuary,  if  disposed  of  by  him 
in  his  life  time,  would  pass  under  the  will :  a  supposition  we 
should  not  be  justified  in  making,  when  the  words,  themselves, 
have  so  plain  an  import.  His  design  is  declared  in  express 
terms,  to  make  her  his  residuary  devisee ;  and  of  what,  he  ex- 
plicitly announces,  by  devising  the  remainder  of  the  property, 
of  which  he  was  then  possessed,  or  of  which  he  might  be  posses- 
sed at  the  time  of  his  death ;  the  term  "  which"  referring  in 
the  mind  of  the  testator  to  the  word  "property"  and  not  to  the 
word  "  remainder"  It  then  stands  as  a  devise  of  all  the  estate 
of  which  he  died  possessed,  or  of  which  he  might  be  possessed 
at  the  time  of  his  death. 
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We  agree  with  the  Vice  Chancellor,  in  4  Sim.,  520,  that 
such  words  show  in  a  most  marked  manner,  that  he  intended 
to  pass,  not  only  the  estates  he  had  at  the  date  of  the  will* 
but  all  that  he  should  be  in  possession  of,  at  the  time  of  his 
decease.  It  cannot  be  denied,  that  the  words  would  pass  all 
the  personal  estate,  that  the  testator  was  possessed  of  at  his 
death ;  and  if  it  is  clear  as  to  future  personal  estate,  how  can 
it  be  said  he  bad  not  the  same  intention  as  to  real  estate, 
when  they  are  both  disposed  of  in  the  same  sentence  ?  Can 
any  one  say,  that  he  had  one  intention  as  to  personal  estate^ 
and  a  different  intention  as  to  the  real  estate,  when  he  uses 
"  the  same  words  as  to  both."  And  he  overrules  a  contrary 
construction  put  upon  words  of  the  like  import,  in  Back  &  Kett, 
Jacob's  Rep.,  540. 

2.  That  this  doctrine  is  applicable  to  an  heir  at  law,  is 
clear  from  the  authorities.  2  Vera.  586 ;  2  Ves.  Jr.  696 ;  2 
Scho.  &  Lef.  449 ;  2  Story  Eq.  note,  338 ;  2  Ves.  Jr.  544,  559; 
2  Ves.  &  Bea.  187,  are  all  cases  where  the  heir  at  law  was 
put  to  his  election ;  and  in  10  Ves.  593,  the  point  was  ad* 
mitted,  that  the  doctrine  reached  the  heir.  The  same  doc- 
trine was  applied  in  2  Eq.  Ca.  2,  referred  to  in  2  Rop.  Leg* 
405 ;  and  in  the  case  of  2  Ves.  &  Bea.  187,  it  was  applied  in 
a  case,  in  which  the  devise  to  the  heir  was  inoperative. 

In  the  case  of  an  express  condition,  there  never  could  have 
been  a  doubt,  because  the  testator  may  annex  what  condition 
he  pleases  to  his  estate.  Why  .should  not  election  occur  in 
the  case  of  an  implied  condition,  if  the  intention  be  plaip  and 
clear,  as  against  the  heir  1  It  is  said,  that  the  devise  to  the 
heir  is  read  as  if  it  were  to  him  absolutely,  if  he  confirm  the 
will :  if  not,  then  in  trust  for  the  disappointed  devisees  as  to  so 
much  of  the  estate  given  to  him,  as  shall  be  equal  in  value  to 
the  estates  intended  for  them.  It  is  only  carrying  out  a  plain 
intent  of  the  testator,  and  giving  to  the  residuary  devisee,  that 
which  the  testator  intended,  and  forbidding  the  heir  from 
taking  property  not  designed  for  him.  From  the  earliest  case 
on  the  subject,  the  rule  is,  that  a  man  shall  not  tabs  a  benefit 
under  a  will,  and  at  the  same  time  defeat  the  provisions  of  the 
instrument    If  he  claims  an  interest  under  an  instrument,  he 
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must  give  full  effect  to  it,  as  far  as  he  is  able  to  do  so.  He 
cannot  take  what  is  devised  to  him,  and,  at  the  same  time, 
what  is  devised  to  another ;  although,  but  for  the  will,  it  would 
be  his :  hence  he  is  driven  to  his  election  to  say,  which  he  will 
take. 

3.  But  we  have  seen  that  the  will  is  inoperative  to  pass  the 
lands  acquired  after  its  execution.  Will  this  fact  prevent  the 
application  of  the  doctrine  of  election  ?  The  English  cases 
since  the  revolution,  are,  we  think,  decisive  of  this  subject. 
13  Ves.  219 ;  4  Simons,  520 ;  4  Con.  Ch.  Rep.  412.  The  first 
of  these  cases  was  affirmed  in  the  House  of  Lords,  and  is  con- 
sidered, notwithstanding  the  opinion  of  Sir  T.  Plummer,  in 
Back  &  Kett,  Jacobs,  534,  as  a  case  of  great  authority ;  and  is 
now  the  settled  law  of  England.  We  could  add  nothing  to 
the  convincing  reasons  by  which  these  cases  are  supported, 
by  the  judges  who  decided  them.  There  are  cases  of  void 
wills,  such  as  the  will  by  a  feme  covert,  or  an  infant,  which 
certainly,  by  established  cases,  will  not  demand  an  election; 
but  these  have  been  rightly  placed  on  a  ground,  which  does  not 
affect  the  present  question.  So  too,  a  will  not  executed  and 
attested  according  to  the  statute,  creates  no  case  of  election 
from  implication.  They  are  considered  as  no  wills;  they 
cannot  be  read  as  evidence ;  and  there  is  nothing,  therefore, 
to  indicate  intention.  But  in  the  case  before  us,  the  will  is 
properly  in  evidence;  and  the  intention  is  clearly  indicated.. 
The  cases  above  referred  to  may  be  the  first  in  which  the 
law  of  election  was  applied  to  a  will,  ineffective  to  pass  after 
acquired  lands ;  but  no  case  from  the  English  books  has  been 
cited  against  such  application,  and  we  consider  them  as  the 
strongest  evidence  of  the  pre-existing  law  ?  We  have  exami- 
ned an  opposing  case,  cited  from  1  Whar.  Pen.  Rep.  509, 
but  cannot  agree  with  it,  in  confining  the  rule  of  election  to 
the  operative  parts  of  the  will,  from  the  fear  of  being  led  into 
error  by  endeavouring  to  give  effect  to  an  intention  imputed  to 
the  donor.  It  would  be  only  in  such  cases  where  the  inten- 
tion was  plain,  that  the  rule  would  or  ought  to  be  extended, 
and  when  this  is  clearly  ascertained,  it  would  be  unbecoming 
a  court  of  conscience  to  allow  the  heir  to  take  the  devise  to 
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himself,  and  also  as  heir,  what  was  manifestly  intended  for 
another. 

4.  The  modern  English  cases  do  not,  we  apprehend,  extend 
or  enlarge  the  principle  of  election.  That  principle,  as  appli- 
cable to  this  case,  we  take  to  be  this ;  that  no  one  shall  be  per- 
mitted to  take  under  an  instrument,  and  defeat  its  provisions ; 
or  in  the  language  of  Lord  Erskine,  a  person  shall  not  claim 
an  interest  under  an  instrument,  without  giving  full  effect  to 
that  instrument  as  far  as  he  can.  This  is  not  a  new  doctrine; 
it  will  be  found  to  have  been  announced  as  long  since  as  the 
case  of  Noys  &  Mordaunt,  2  Ves.  581.  Lord  Redesdale,  in  2 
Scho.  &  Lef.  449,  451,  says  the  general  rule  is,  that  a  person 
cannot  accept  and  reject  the  same  instrument ;  and  he  declares 
it  to  be  the  foundation  of  the  law  of  election,  upon  which  courts 
of  equity,  particularly,  have  grounded  a  variety  of  decisions  in 
cases  both  of  deeds  and  wills. 

The  complainants  allege  in  their  bill,  that  after  the  death  of 
the  testator,  Mrs.  Barr  was  put  in  possession  of  the  lands  de- 
vised ;  that  she  had  ever  since  been  in  the  enjoyment  of  the  rents 
and  profits ;  and  had  received  the  interest  on  the  bank  stock 
devised  to  her :  and  that  her  trustee  had  received  in  pursuance 
of  the  will,  the  sum  of  $32,000  for  her  use,  and  had  invested 
the  same ;  that  she  had  made  efforts  to  procure  the  payment  of 
the  interest  from  the  said  trustee,  on  the  money  bequeathed 
to  her. 

It  thus  appears,  that  her  trustee  and  herself,  are  in  possession 
of  all  the  estate  devised  to  her ;  and  she  is  claiming,  as  heir  at 
law,  the  proceeds  of  the  Kenega  farm,  purchased  by  the  testa- 
tor after  the  date  of  the  will.  By  the  agreement  of  the  parties, 
it  is  conceded,  that  the  Court  may  make  a  decree  in  accordance 
with  the  doctrine  of  election,  and  to  have  the  same  effect  as 
if  a  cross  bill  had  been  filed,  to  compel  Mrs.  Barr  and  her  trus- 
tee to  to  make  their  election ;  provided,  the  Court  should  be  of 
opinion,  that  Mrs.  Barr  could  not  claim  the  devises  and  be- 
quests made  in  her  behalf;  and  also  claim,  as  heir  at  law,  her 
proportion  of  the  lands  purchased  after  the  execution  of  the 
will ;  and  that  this  is  a  case  in  which  Mrs.  Barr  should  be  com- 
pelled  to  make  her  election. 
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We  have  seen,  that  the  case  before  us  is  a  proper  case  for 
election ;  and  we  perceive  nothing  in  the  character  of  the  trusts, 
which  should  forbid  its  application ;  or  how  any  injustice  could 
be  done  to  the  children  of  Mrs*  Bar r,  who  take,  after  her  death, 
by  the  terms  of  the  trust.  If  Mrs.  Barr  elected  to  take  the 
property  devised,  then  all  her  right  and  title  in  the  property 
purchased  after  the  date  of  the  will,  would  be  directed  to  be 
conveyed  to  the  residuary  devisee.  If,  on  the  other  hand,  she 
elected  to  take  as  heir  the  after  purchased  land,  her  life  estate 
in  the  lands  devised  and  in  the  property  bequeathed,  would  be 
gone,  and  would  pass  to  the  residuary  devisee ;  such  an  elec- 
tion, however,  would  not  affect  the  persons  in  remainder,  who 
would  take  their  estates  iu  the  property  devised ;  just  as  they 
would  have  taken  them,  if  there  had  been  no  case  of  election 
under  the  will. 

We  shall,  therefore,  sign  a  decree,  that  Mrs.  Barr  and  her 
trustee  shall,  within  sixty  days  after  service  of  a  copy  of  the 
decree,  make  her  election ;  either  to  take  under  the  will,  or  to 
take  her  proportion  of  the  Kenega  farm,  purchased  by  the  tes- 
tator after  the  date  of  the  will;  and  if  she  should  fail  to  make 
her  election  within  that  time,  that  then  she  shall  convey  her 
part  of  the  said  Kenega  Arm,  which  descended  to  her  on  the 
death  of  the  testator,  to  Theresa  McElfresh,  in  fee  simple ;  and 
the  decree  shall  provide,  in  case  Mrs.  Barr  should  elect  to 
take  the  land  descended  to  her,  instead  of  the  devises  and  be- 
quests to  her  by  the  will,  that  then  she  shall  account  for  the 
turns  by  her  received  under  the  will ;  and  that,  thereafter,  the 
said  trustee  shall  hold  the  property  devised  and  bequeathed  in 
trust  for  Mrs.  Barr,  in  trust  during  the  life  of  Mrs.  Barr  for 
Mrs.  Theresa  McElfresh.  And  that  the  principles  of  this  de- 
cree may  be  carried  into  effect,  the  decree  of  Frederick  county 
<30urt  will  be  reversed,  and  the  cause  will  be  remanded  to 
Frederick  county  court 

Decree  reversed  and  cause  remanded. 
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ROBERT  DRIPPS'  ASSIGNEES." 

In  the  District  Court  far  the  City  and  County  of  Lancaster. 

(1.)  The  acts  of  a  special  agent,  exceeding  his  limited  authority,  are  mere  nulli- 
ties in  regard  to  the  principal. 

(2.)  An  authority  to  bid  in  certain  property  at  sheriff's  sale,  for  the  principal,  at 
a  specified  sum,  is  a  special  agency  ;  and  the  party  thus  authorized,  if  he  bid  a  lar- 
ger sum  in  his  own  name,  makes  himself  responsible  as  a  purchaser,  but  not  his 
principal. 

In  the  matter  of  the  report  of  auditors  on  the  account  of 
Benjamin  Eshleman  and  Cyrus  Milner,  assignees  of  Robert 
Dripps  and  wife,  confirmed  by  the  District  Court,  the  3rd  day 
of  September,  1844. 

The  facts  of  the  case  appear  in  the  opinion  of  the  Court 

Hayes,  President — The  auditors,  among  other  things,  report 
as  follows :  "  A  claim  for  $2533.96,  being  a  balance  on  a  bond 
for  $3000,  secured  by  a  mortgage  on  property  of  the  assignor, 
and  held  by  Jacob  Eshleman,  was  presented  to  the  undersigned 
auditors,  for  a  dividend  thereon.  The  auditors,  after  hearing 
the  testimony  and  the  arguments  of  counsel  in  this  case,  were 
unable  to  agree,  and  respectfully  refer  the  matter  to  the  court, 
with  the  testimony  to  the  point  for  their  decision. 

"  If  the  Court  be  of  opinion,  that  Jacob  Eshleman  is  liable  or 
responsible  for  the  acts  of  his  son  Dr.  John  K.  Eshleman,  as 
his  agent,  in  the  purchase  of  the  property  of  John  Dripps* 
(upon  which  this  mortgage  was  a  lien)  at  the  sheriffs  sale, 
then  in  that  case,  the  auditors  are  of  opinion,  that  he,  Jacob 
Eshleman,  is  not  entitled  to  a  dividend  on  the  balance  of  his 
bond ;  and  the  balance  in  the  hands  of  the  assignees  should  be 
distributed  as  in  the  preceding  apportionment. 

"  But  should  the  Court  decide,  that  Jacob  Eshleman,  is  not 
liable  or  responsible  for  the  acts  of  his  son,  Dr.  John  K.  Eshle- 
man, as  his  agent  for  the  purchase  of  the  property  as  above 
stated,  then  and  in  that  case,  the  auditors  think  he  is  entitled 
and  should  be  allowed  a  dividend  on  the  balance  of  his  bond ; 
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and  that  the  balance  in  the  hands  of  the  assignees  should  be 
distributed  and  apportioned  as  follows,  to  wit/'  &c. 

The  facts  applicable  to  the  point  thus  submitted,  appear  from 
the  testimony  to  be  these.  Robert  Dripps,  on  the  23rd  of  Feb- 
ruary, 1842,  executed  a  mortgage  of  certain  land  tenements, 
and  premises,  described  therein,  to  Jacob  Eshleman,  to  secure 
the  payment  of  a  bond,  which  he  had  given  to  the  latter,  con- 
ditioned for  the  payment  of  $3000,  with  lawful  interest.  This 
mortgage  which  is  the  same  that  is  referred  to  in  the  report, 
was  duly  recorded ;  and  on  the  16th  of  November,  in  the  year 
1842,  Robert  Dripps  conveyed  the  mortgaged  property  to  John 
Dripps.  On  a  judgment  obtained  by  the  Lancaster  county 
Bank  against  John  Dripps,  this  property  was  seized  in  execu- 
tion, and  sold  under  an  alias  venditioni  exponas,  by  the  sheriff 
to  John  K.  Eshleman  on  his  bid  for  three  thousand  and  one 
dollars,  he  giving  the  usual  judgment  security  for  the  payment 
of  the  purchase  money,  and  signing  the  conditions  of  sale. 
Subsequently,  John  K.  Eshleman,  moved  the  Court  to  set  aside 
the  sale,  and  also  to  open  the  judgment  which  had  been  entered 
up  against  him  for  the  amount  of  his  bid ;  and  several  deposi- 
tions on  each  of  the  motions,  were  taken  and  produced  at  the 
hearing.  His  motions  were  not  granted  ;  and  the  sheriff  ac- 
knowledged his  deed  for  the  premises* 

Afterwards,  Jacob  Eshleman  proceeded  by  a  scire  facias 
upon  his  mortgage,  and  recovered  judgment ;  and  on  a  levari 
facias,  issued  thereon,  the  property  was  sold  to  him  for  nine 
hundred  and  fifty  dollars, — the  sum  mentioned  in  the  writ  to 
be  levied,  being  3415  dollars,  which  Jacob  Eshleman  lately  re- 
covered in  the  District  Court  against  the  said  Robert  Dripps, 
of  debt,  and  $8.55^  damages,  &c.  Deducting  the  sum  of  950 
dollars  from  the  debt  and  interest  thus  recovered,  the  balance 
is  left,  on  which  Jacob  Eshleman  claims  a  dividend  as  due  from 
Robert  Dripps'  assignees  on  his  bond. 

Among  the  statements  and  allegations  on  the  part  of  John 
K.  Eshleman,  at  the  hearing  of  his  motions,  it  was  said,  that 
he  was  attending  at  the  sale  as  the  agent  of  his  father,  under 
special  instructions  to  bid  a  small  sum,  if  necessary,  not  how- 
ever more  than  it  might  cost  to  recover  upon  the  mortgage ; 
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which  Jacob  Eshleman  estimated  to  be  about  forty  or  fifty  dol- 
lars. Instead  of  this  he  bid  $3001.  He  bid  as  if  for  himself. 
He  signed  the  conditions  in  his  own  name  as  purchaser ;  and 
gave  his  own  obligation  to  pay  the  purchase  money.  The 
sheriff  returned  the  property  as  sold  to  him,  and  to  him  ac- 
knowledged his  deed.  In  none  of  these  transactions  was 
Jacob  Eshleman  mentioned  or  recognized  as  the  purchaser. 
Nor  did  he  claim  to  be  so  considered,  but  at  all  times  rejected 
the  idea.  He  indeed,  asserted,  that  he  had  authorized  John  K. 
Eshleman  to  bid  in  the  property  for  a  small  sum  equivalent  to 
the  probable  expense  of  a  suit  on  his  mortgage,  if  nobody  else 
would  bid  upon  it ;  but  never  admitted  that  he  had  authorized 
him  to  go  further,  much  less  to  make  such  a  bid  as  $3001.  It 
is  clear  that  none  of  the  evidence  shows  that  any  other  authori- 
ty was  given. 

Now,  if  he  authorized  John  K.  Eshleman  to  bid  his  property 
in  for  a  small  sum,  equivalent  to  the  expense  of  suing  out  his 
mortgage,  what  was  the  character  of  John  K.  Eshleman's 
agency,  under  such  instructions  ?  Was  he  a  general  or  special 
agent? 

"  The  distinction,"  says  Judge  Story  (Agency  §21)  "  between 
general  and  special  agency  as  to  the  rights  and  responsibilities 
the  duties  and  obligations,  both  of  principal  and  agents,  is  very 
important  to  be  carefully  observed,  as  the  doctrines  applicable 
to  one  of  them,  totally  fail  in  regard  to  the  other." 

(§17.)  "  A  special  agency  properly  exists  when  there  is  a 
delegation  of  authority  to  do  a  single  act,  a  general  agency  ex- 
ists  where  there  is  a  delegation  to  do  all  acts  connected  with  a 
particular  business.  Thus  a  person  who  is  authorized  by  his 
principal  to  execute  a  particular  deed,  or  to  sign  a  particular 
contract,  or  to  purchase  a  particular  parcel  of  merchandise  is 
a  special  agent.  But  a  person  who  is  authorized  by  his  prin- 
cipal to  execute  all  deeds,  sign  all  contracts,  or  purchase  all 
goods  required  in  a  particular  trade,  business,  or  employment, 
is  a  general  agent." 

According  to  this  exposition,  John  K.  Eshleman,  was  but  a 
special  agent- of  Jacob  Eshleman.  He  was  authorized  to  do 
the  single  act  of  bidding  off,  for  his  father,  this  land,  &c.,  for  a- 
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small  sum,  equal  to  the  probable  expense  of  suing  the  mortgage. 
In  the  case  of  a  special  agent,  if  be  exceed  the  special  and 
limited  authority  conferred  upon  him,  the  law  clearly  is,  that 
the  principal  is  not  bound  by  his  acts,  but  they  become  mere 
nullities,  so  far  as  he  is  concerned.  John  K.  Eshleman,  in  bid- 
ding 83001  dollars,  unquestionably  exceeded  the  limited  author* 
ity  given  him  by  Jacob  Eshleman.  Accordingly  both,  as  well 
as  the  sheriff,  treated  the  sale  as  if  Jacob  Eshleman  had  nothing 
to  do  with  the  purchase ;  and  rightly :  for  the  moment  John  K. 
Eshleman  went  beyond  his  authority,  his  acts  became  his  own, 
and  were  not  those  of  his  principal,  and  were  binding  upon 
himself  and  no  one  else*  It  results,  that  Jacob  Eshleman  was 
no  otherwise  affected  by  the  purchase  of  John  K.  Eshleman, 
than  he  would  have  been,  if  the  same  had  been  made  by  any 
other  person  whatever. 

The  consequence  is,  that  his  mortgage  was  not  legally  or 
equitably  satisfied  by  that  sale,  either  wholly  or  in  part ;  and 
he  was  as  much  entitled  to  proceed  to  sue  upon  it  in  order  to 
sell  the  mortgaged  premises,  as  if  the  sale  on  the  venditioni 
exponas  had  not  occurred.  Having  sold  under  the  mortgage 
and  purchased  in  the  premises  for  #050,  whilst  his  debt  was 
•3415,  with  interest  from  the  12th  of  June,  1844,  the  greater 
part  remains  unsatisfied.  For  this  balance,  his  claim  now  in 
question  is  made  upon  the  assignees  of  Robert  Dripps.  It  is 
founded  upon  the  bond  which  the  mortgage  was  given  to  se- 
cure, and  which,  being  a  security  for  the  debt,  is  only  so  far 
satisfied,  as  the  debt  has  been  paid  by  the  purchase  money  of 
the  sale  upon  the  mortgage.  The  balance  is,  therefore,  a  legal 
claim  upon  the  assignees. 

The  opinion  of  the  Court  being  that  Jacob  Eshleman  is  not 
liable  or  responsible  for  the  acts  of  his  son,  Dr.  John  K.  Eshle- 
man, as  his  agent  in  the  purchase  of  the  property  at  the  sheriffs 
sale,  under  the  venditioni  exponas,  at  the  suit  of  the  Lancaster 
Bank  against  John  Dripps, — the  second  or  latter  mode  of  dis- 
tribution by  the  auditors  in  their  report,  is  confirmed.       I 
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WIENER  t>.  DAVIS  n  al.  DEFENDANTS,  PEASE  it  as. 

GAKNISHEES. 


In  ike  District  Court  far  the  City  and  County  of  Philadelphia. 

ATTACHMENT  IS  EXECUTION. 

In  attachments  in  execution,  an  office  rule  may  be  entered  upon  the  garnishee 
to  answer  on  20  days  notice,  conformably  to  the  41st  rule  of  Court  relating  to 
foreign  attachments. 

Mr.  Brooke,  for  the  plaintiff,  stated  to  the  Court  that  in  this 
case  interrogatories  had  been  filed,  and  an  an  cfice  entered 
upon  the  garnishees  to  answer — that  objection  had  been  made  to 
this  rule  upon  the  supposition  that  such  rules  could  be  obtained 
only  on  motion — that  there  was  no  general  rule  of  Court 
upon  the  subject,  and  that  there  had  been  diversity  of  practice. 
He  referred  to  the  56th  section  of  the  act  relating  to  the  com* 
mencement  of  actions  (Penn.  522)  which,  in  cases  of  foreign 
attachment,  directs  the  Court,  upon  the  motion  of  the  plaintiff, 
to  grant  a^rule  upon  the  garnishee  to  answer,  &c.  Rule  XLL  of 
this  Court,  authorizing  the  plaintiff  to  enter  such  rule  in  the 
prothonotary's  office,  35th  section  of  the  act  relating  to  execu- 
tions, Purd.  446,  directing  that  the  proceeding  in  case  of  at- 
tachment in  execution  should  be  In  the  manner  allowed  in  the 
case  of  a  foreign  attachment 

The  Court  said,  that  the  practice  in  cases  of  attachments  in 
execution  should  be  conformable  to  the  41st  rule,  relating  to 
proceedings  in  foreign  attachment,  and  that  a  rule  upon  the 
garnishee  to  answer,  on  not  less  than  20  days'  notice,  might  be 
entered  in  the  prothonotary's  office  at  any  time  after  the  re- 
turn of  the  writ 
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CAPEL   AND   OTHERS  v.  JONES. 

Court  of  Common  Pleas,  Westminster. 

Declaration  for  libel,  affecting  the  plaintiffs  in  their  business  as  sharebfokers, 
after  stating  that  the  plaintiffs  had  bought,  as  sharebrokers,  on  account  of  the  de- 
fendant certain  shares  in  a  railway  company,  set  out  the  alleged  libel,  as  published 
in  a  newspaper,  and  which,  after  commencing  with  the  word  "warning,"  proceeded 
to  inform  the  plaintiffs,  that  the  shares  so  bought,  "  under  a  false  representation  of 
the  market,  at  8/.  per  share/1  and  "  sanctioned'1  by  the  defendant,  were  being  sent 
to  the  committee  of  the  railway  company,  with  instructions  to  return  the  deposit 
balance  to  the  defendant ;  and  that,  unless  the  plaintiffs  arranged  to  return  such  de- 
posit money  to  the  defendant,  with  certain  expenses,  the  defendant  would  adopt  le- 
gal measures.  The  alleged  libel  then  stated  the  following : — "the  amount  will  be 
taken  by  instalments,  on  security  being  deposited  with  any  bankers  but  those  who 
recommended  G.  &  Co.,"  (meaning  the  plaintiffs.)  Held,  that,  in  the  absence  of 
any  colloquium  or  inuendo  explaining  the  meaning  to  be  attached  to  the  words, 
the  publication  was  not  libellous. 

Case  for  a  libel.  The  declaration,  after  reciting  that  the 
plaintiffs  carried  on  the  business  or  profession  of  stockbrokers 
and  sharebrokers,  and  that  they  had  been  employed  by  the  de- 
fendant, in  the  way  of  their  said  business,  to  buy  on  account 
of  the  defendant  200  shares  in  the  Manchester  and  Southamp- 
ton Railway  Company,  and  that  they  had  so  bought  the  same, 
alleged,  that  the  defendant,  intending  to  injure  the  plaintiffs  in 
the  way  of  their  said  business,  and  to  cause  it  to  be  suspected 
and  believed  that  the  plaintiffs  had  conducted  themselves  in  the 
way  of  their  said  business,  in  the  said  purchase  of  the  said 
shares,  in  a  deceitful,  unfair,  dishonourable,  and  unbusinesslike 
manner  towards  the  defendant,  and  thereby  to  prejudice  and 
ruin  the  plaintiffs  in  the  way  of  their  said  business,  heretofore, 
to  wit  &c,  did  falsely,  wickedly,  and  maliciously  compose  and 
publish,  and  cause  and  procure  to  be  composed  and  published 
in  a  certain  newspaper,  called  The  Daily  News,  of  and  con- 
cerning the  plaintiffs,  in  the  way  of  their  said  business  and 
profession,  a  certain  false,  scandalous,  malicious  and  defama- 
tory libel,  containing  therein  the  false,  scandalous,  malicious, 
defamatory,  and  libellous  matters  following  of  and  concerning 
the  plaintiffs,  and  of  and  concerning  them  in  relation  to  their 
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said  business  and  profession,  and  of  and  concerning  their  pur- 
chase for  the  said  defendant  of  the  said  shares  or  scrip  cer- 
tificates ;  that  is  to  say,  "  Warning — James  Capel,  Norbnry, 
Trotter,  &  Co.,  sharebrokers,  (thereby  meaning  the  said  plain- 
tiffs,) are  informed,  that  the  200  Manchester  and  Southampton 
Railway  shares  bought  by  James  Capel,  (meaning  the  said 
shares  so  bought  by  the  said  plaintiffs  as  aforesaid,)  under  a 
false  representation  of  the  market,  at  8/.  per  share,  or  1625/., 
and  sanctioned  by  Charles  Jones,  (meaning  the  said  defendant,) 
and  paid  for  at  the  time  of  purchase,  that  he  forthwith  sends 
them  to  the  Manchester  and  Southampton  committee,  with  in- 
structions to  return  the  deposit  balance  to  him,  (meaning  the 
•aid  defendant,)  unless  Capel  &  Co.  (meaning  the  said  plaintiffs) 
claim  it,  or  elect  to  proceed,  and  unless  Capel  &  Co.,  (meaning 
the  said  plaintiffs,)  within  the  present  year  arrange  to  return 
the  1625&  to  him,  (meaning  the  said  defendant,)  also  the  7/» 
expenses  incurrred  for  advertisement  and  solicitor  to  procure 
proof  of  having  paid  Capel  &  Co.  (meaning  the  said  plaintiffs) 
1600/.,  and  25Z.  commission,  C.  J.  (meaning  the  said  defendant) 
will  adopt  legal  measures.  The  amount  will  be  taken  by  in* 
stalments,  on  security  being  deposited  with  any  bankers  but 
those  who  recommended  Capel  &  Co.,"  (meaning  the  said 
plaintiffs.)  By  means  &c.  Special  demurrer  thereto,  and 
joinder  therein. 

T.  Jokes,  (Talfourd,  Serjt,  with  him,)  in  support  of  the 
demurrer. — The  declaration  does  not  disclose  in  the  absence 
of  sufficient  inuendoes,  anything  which  is  libellous  upon  the 
plaintiffs.  There  is  nothing  moreover  to  show  that  the 
making  of  the  false  representation,  alleged  to  have  been  made, 
is  to  be  imputed  to  the  plaintiffs.  [Wilde,  C.  J. — It  is  difficult 
to  understand  what  is  the  libel  imputed.  Cresswell,  J.— 
Does  it  amount  to  more  than  a  charge  of  negligence  7] 

The  Court  then  called  on 

Chaithell,  Serjt.,  to  support  the  declaration. — An  inuendo 
is  only  necessary  when,  in  the  declaration,  it  is  wanted  to  give 
to  the  libellous  words  a  more  aggravated  import  than  their 
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ordinary  meaning,  or  when  the  words  are  covert  and  other- 
wise unintelligible.  It  is  sufficient  if  there  can  be  collected 
from  the  whole  of  the  libellous  words  set  out,  an  imputation  on 
the  plaintiffs  in  the  way  of  their  business,  which  is  the  case  in 
the  present  declaration.  The  question  is,  not  whether  any  and 
what  part  is  libellous,  but  whether  reading  the  whole  it  does 
not  impute  such  misconduct  to  the  plaintiff  in  the  way  of 
their  business,  as  to  be  the  subject  of  libel.  [Cresswell,  J. 
— You  have  not  fixed  in  the  declaration  any  meaning  to  the 
words :  can  the  Court  say  they  mean  more  than  that  the  de- 
fendant employed  Capel  &  Co.  to  buy  shares,  and  that  unless 
they  return  the  purchase-money  to  the  defendant,  he  will  adopt 
legal  measures,  and  that  he  will  not  trust  the  bankers  who 
recommended  Capel  &  Co.  ?  Is  that  a  libel  on  Capel  &  Co.  ? 
Wilde,  C.  J. — The  supposed  libel  seems  only  to  be  a  piece  of 
impertinence ;  but  it  must  go  beyond  that  to  be  libellous.  What 
has  the  writer  said  to  bring  Capel  &  Co.  into  disrepute  in  con- 
sequence of  any  want  of  care  or  integrity  which  might  affect 
their  character  as  sharebrokers  ?]  It  alleges  that  the  amount 
is  to  be  taken  by  instalments,  on  security  being  deposited, 
which  would  cast  an  imputation  on  the  want  of  means  of  the 
plaintiffs  to  pay.  [Wilde,  C.  J. — Then  why  do  not  the  plain- 
tiffs pledge  themselves  to  that  by  a  proper  inuendo  in  the  decla- 
ration T]  It  is  sufficient,  it  is  submitted,  if  the  whole  taken  to- 
gether imports  a  libel 

Wilde,  C.  J. — The  Court  is  bound  so  to  deal  with  this  case 
as  if  it  had  arisen  after  verdict  and  in  arrest  of  judgment,  be- 
cause in  substance  the  question  is,  whether  the  supposed  libel 
contains  such  an  imputation  that  it  may  be  the  foundation  of 
an  action  for  libel  The  plaintiffs  have  not  thought  it  safe  to 
attach  any  meaning  to  the  whole  or  any  part  of  the  words 
used  to  show  that  they  were  such  as  to  injure  them  in  respec- 
tability of  character;  but  if,  by  any  reasonable  intendment, 
the  jury  could  find  that  there  was  a  charge  reflecting  on  the 
character  or  conduct  of  the  plaintiffs  as  men  of  business,  it 
would  be  the  duty  of  the  Court  to  hold  it  as  libellous.  Still  the 
Court  must  see  whether,  on  the  face  of  the  declaration,  by  any 
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reasonable  construction,  such  an  imputation  can  be  reasonably 
intended.  Indeed  instances  have  occurred  where  the  jury 
have  found,  that  there  was  evidence  that  the  words  used  were 
injurious  to  the  plaintiffs  character,  and  yet  the  Court  have 
arrested  the  judgment,  because  they  thought  that  the  words 
did  not  warrant  the  charge  of  libel,  and  would  not  even  intend 
that  the  jury  had  such  evidence  before  them.  The  cases  of 
Hearne  v.  Stowell,  12  Adol.  &E11.  719;  and  Goldstein  t>.  Fobs, 
6  B.  &  C.  154,  are  to  that  effect  In  the  absence  here  of  any 
colloquium  or  inuendo  to  show  that  the  words  were  intended 
to  bear  a  meaning  different  from  their  ordinary  meaning,  there 
does  not  appear  any  libellous  imputation.  The  alleged  libel 
here  begins  by  stating  a  purchase  of  shares  under  a  false  rep- 
resentation of  the  market ;  that  is  not  libellous,  for  it  cannot  be 
said  to  impute  a  want  of  integrity  on  the  part  of  the  plaintiffs ; 
but  if  this  were  at  all  equivocal,  it  is  removed  by  the  subsequent 
words,  "  and  sanctioned  by  Charles  Jones,"  the  defendant 
The  defendant  afterwards  claims  a  return  of  the  deposit,  but 
on  what  grounds  it  is  not  stated,  and  there  is  nothing  thereby 
to  show  any  reflection  was  meant  on  the  conduct  of  the  plain- 
tiffs, as  it  does  not  appear  that  thfey  stood  in  such  relation  to 
the  company  to  give  rise  to  such  claim  for  a  return  being 
made  on  them.  Then  the  libel  proceeds  to  threaten  the  adop- 
tion of  legal  measures ;  but  such  a  threat  cannot  of  itself  be 
the  subject  of  an  action.  The  only  part  which  occurred  to  me 
as  doubtful,  was  the  statement  that  the  amount  was  to  be  taken 
by  instalments.  It  seemed  questionable  whether  it  might  not 
mean  that  the  plaintiffs  were  of  such  limited  means  as  to  re- 
quire time  to  pay.  It  is  not,  however,  accompanied  by  any 
inuendo  giving  to  it  any  meaning,  and  I  cannot  say,  in  the  ab- 
sence of  such,  that  it  does  impute  insolvency  or  the  want  of 
time  to  pay.  The  reference  to  the  bankers,  if  anything,  is  an 
impertinence  on  the  bankers,  who  are  not  plaintiffs ;  and  though 
it  may  be  put  forth  to  annoy  the  plaintiffs,  it  conveys  thereby 
no  imputation  on  their  character.  On  the  whole,  I  am  of 
opinion  that  there  is  nothing  to  warrant  a  verdict  being  found 
by  the  jury  for  the  plaintiffs,  and,  therefore,  to  allow  it  to  go 
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before  a  jury  would  only  be  suffering  the  incurring  of  a  need- 
less expense.    The  judgment  should  be  for  ihe  defendant 
Coltman,  J.,  concurred. 

Cresswell,  J. — The  plaintiffs  have  not  attempted,  by  any  col- 
loquium or  inuendo,  to  say  what  is  the  libel  imputed,  but  have 
left  it  in  uncertainty.  In  Goldstein  v.  Foss,  Lord  Tenterden, 
alluding  to  the  libel  there  imputed,  which  was,  that  the  plain- 
tiff was  an  improper  person  to  be  proposed  as  a  member  of  a 
certain  society,  says,  "  There  may  be  so  many  reasons  why  a 
person  may  be  deemed  unfit  to  become  a  member  of  the  so- 
ciety, without  casting  any  injurious  reflection  upon  him,  that  I 
think  we  cannot  possibly  say,  with  any  degree  of  certainty, 
that  such  was  the  intention  with  which  this  alleged  libel  was 
published."  So  here,  the  Court  cannot,  with  any  certainty, 
say,  that  anything  libellous  in  this  publication  was  intended. 

Vaughan  Williams,  J.,  concurred. 

Judgment  for  defendant. 


JHantfylg  Intelligence. 


Hod.  William  Kekt,  the  successor  of  Professor  Greenleaf  in  the  lair 
department  of  Harvard  University,  has  resigned  his  professorship  in  that  In- 
stitution. 


CAPITAL  PUNISHMENT. 

We  copy  from  the  London  Law  Magazine  for  August  1847,  a  statement 
showing  the  effect  of  the  abolition  of  capital  punishment  in  England  on  the 
increase  of  certain  crimes.  We  confess  it  is  with  astonishment  that  we 
contemplate  the  fearful  results  produced  by  the  reform  of  the  penal  code  in 
that  country.    We  trust,  however,  that  they  are  attributable  quite  as  much 
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to  the  suddenness  of  the  change  from  the  old  system,  as  to  the  failure  of  a 
more  moderate  punishment  than  that  of  death,  as  a  means  of  restraint 
The  statement,  it  will  he  observed,  embraces  three  quinquennial  series,  viz., 
1831—1836, 1837—1841, 1841—1846. 

•«  The  law  remained  with  little  modification  until  1831.  With  the  second 
period,  1832 — 1836,  commenced  those  extensive  changes  in  the  law  by 
which  capital  punishment  was  abolished  for  the  following  offences : — 
In  1832.  For  cattle,  horse  and  sheep  stealing,  and  larceny  to  the  value  of 
5Z.  in  dwelling-houses,  by  the  act  of  2  &  3  Will  IV.  c.  62. 
For  forgery,  except  of  wills  and  powers  of  attorney  to  transfer 
government  stock,  by  2  &  3  Will.  IV.  c.  123. 

1833.  For  house-breaking,  by  the  3  &  4  Will.  IV.  c.  44. 

1834.  For  returning  from  transportation,  by  the  4  &  5  Will.  IV.  c.  67. 

1835.  For  sacrilege  and  letter-stealing  by  servants  of  the  post  office, 

by  5  6*6  Will.  IV.  c.  81. 
It  was  in  the  first  year  of  the  next  period,  1837—41,  that  the  most  ex- 
tensive alterations  were  made  in  the  criminal  code.    This  was  done  by  the 
six  acts  of  the  first  year  of  the  present  reign,  which  abolished  capital  punish- 
ment for — 

Forgery  in  all  cases  remaining  capital,  by  I  'Vict  c.  84. 

Attempts  to  murder,  when  unattended  by  bodily  injuries  dangerous  to 

life,  by  1  Vict  c.  85. 
Burglary,  except  when  persons  in  the  dwelling  are  wounded  or  assault- 
ed, and  stealing  in  dwelling-houses,  persons  therein  being  put  in 
fear,  by  1  Vic.  c.  86. 
Robbery,  unless  wounds  are  inflicted,  by  1  Vict  c  87. 
Piracy,  except  murder  is  attempted,  by  1  Vict  c.  88. 
Arson,  except  of  dwelling-houses  when  persons  are  therein,  and  of  ships 

when  life  is  endangered,  by  1  Vict  c  89. 
With  several  other  offences,  which  are  obsolete  or  of  rare  occurrence. 
In  the  last  of  the  above  periods  capital  punishment  was  abolished  in  1841, 
by  the  act  of  the  4  &  5  Vict  c.  56,  for — 
Rape  and  carnally  abusing  infants. 
Riot  and  felonious  demolition  of  property, 

Embezzlement  by  servants  of  the  Bank  of  England  and  South  Sea 
Company. 
Thus  the  criminal  law,  which  only  a  few  years  since  subjected  to  the 
punishment  of  death  a  trifling  theft,  even  though  unattended  by  any  act  of 
violence,  has,  by  these  extensive  changes,  been  so  modified  as  to  restrict 
that  extreme  penalty  to- 
High  treason. 
Murder  and  attempts  to  murder,  when  bodily  injuries  are  inflicted  by 

which  life  is  endangered. 
Unnatural  offences. 
Arson,  when  life  is  endangered. 
Piracy,  when  murder  is  attempted. 
Robbery,  when  wounds  are  inflicted. 
Burglary,  with  violence  to  persons  in  the  dwelling. 
Displaying  false  lights  in  order  to  wreck  ships  at  sea. 
It  is  to  be  observed  that  the  executions  have  been  confined,  during  the 
last  ten  years,  to  murder  and  aggravated  attempts  to  murder. 

The  table  which  follows  is  intended  to  show  the  increase  or  decrease  of 
the  commitments  which  has  followed  the  abolition  of  the  capital  punish- 
ments, and  the  diminished  proportion  of  executions  for  the  offences  still  re- 
maining capital. 

vol  vi. — 73 
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Number  of  Commitments  for  Offences  which  were  Capital  in  the  Year  1831, 
in  each  of  the  Five  Years  ending  with  the  Year 


1   Offences  against  the  Person. 

Murder 

Attempts  to  Murder    .    .    •    .    . 
Attempts  to  procure  the  Miscarriage  ~) 

of  Women 5 

Sodomy 

Rape 

3.  Offences  against  Property,  with  Violence, 

Sacrilege 

Burglary 

Housebreaking      ...... 

Robbery 

Larceny  in  Dwelling  Houses,  per- 7 
sons  therein  being  put  in  fear    •  5 
Piracy 

3.  Offsncss  against  Property  vithout  Violence, 

Cattle  Stealing 

Horse  Stealing 

Sheep  Stealing 

Larceny  to  the  yalue  of  5/.  in  D  wel-  ~> 

ling  Houses 5 

Secreting  and  stealing  Letters  by? 

Servants  of  the  Post  Office  .    .$ 

4,  Malicious  Offences  against  Pivpertf. 

Arson 

Felonious  Riots  and  destruction  of? 

Property 5 

Killing  and  maiming  Cattle     •    • 

&  Ifrgery  and  Offences  against  tJU  Currency , 
Forging  and  uttering  Forged  Bank  ? 
of  England  Notes  .    •    .    .    ,$ 
Forging  and  uttering  other  Forged  ~) 

Instruments 5 

Coining 

Feloniously  uttering  Counterfeit  Coin 


0.  Other  Qffeneee 


1831. 


317 
453 


69 
252 


58 
1,399 
2,966 
1,871 


52 


171 

946 

1,239 

834 
17 


212 

148 
47 

72 

240 

45 

26 

81 


11,415 


1836. 


355 
668 


123 

278 


1,060 
2,744 
1,829 

10 

4 


191 

913 

1,312 

676 
24 


866 
135 
159 

29 

321 

70 
5 

26 


1641. 


11,570 


284 
937 

17 

122 

819 


42 
2,154 
2,856 
1,579 

15 

8 


205 

799 

1,750 

897 
63 


183 

17 
153 

50 

614 
61 

29 


13,054 


1846. 


360 
1,099 

29 

292 
597 


67 
2,701 
2,860 
2,012 

17 

24 


220 

747 

1,543 

992 
85 


681 
138 
182 

25 

706 

85 

• 

18 


15,370 


The  increase  therefore  of  these  very  offences  has  been  no  less  than  34.5 
per  cent  in  fifteen  years !  Whilst  the  number  of  attempts  to  murder,  rapes, 
burglaries,  robberies  and  arsons  have  increased  since  1836,  that  is,  during 
ten  years,  in  the  early  part  of  which  they  ceased  to  be  capitally  punished, 
to  the  following  enormous  extent :  Attempts  to  murder,  64.52  per  cent ; 
Rapes,  114.74  per  cent ;  Burglaries,  154.81  per  cent ;  Forgeries,  of  both 
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classes,  106.85  per  cent, ;  Arsons,  66.74  per  cent !  And  yet  we  are  told 
that  crimes  diminish  in  proportion  as  capital  punishments  are  abolished ! 
The  assertion  has  no  other  foundation  than  its  audacity.  Murder  it  will  be 
observed,  which  is  not  exempted  from  capital  punishment,  has  very  slightly 
increased  last  year,  and  daring  the  last  jive  years  has  actually  decreased .'" 


SIR  DAVID  POLLOCK. 

This  gentleman  was  the  eldest  of  those  three  brothers,  whose  success  in  life 
has  been  as  remarkable  as  it  was  meritorious.  Through  their  talents,  indus- 
try, and  perseverance,  the  name  of  Pollock  is  now  rendered  famous,  both  in 
arms  and  in  law.  Sir  David  Pollock  wa&born  in  1780 :  he  received  his  educa- 
tion at  Edinburgh  College.  He  was  called  to  the  bar  by  the  honourable 
society  of  the  Middle  Temple,  the  28th  January,  1808 ;  and  had  for  many 
years  a  prosperous  practice  on  the  Home  Circuit  He  also  obtained  consider* 
able  business  in  the  Insolvent  Debtors*  Court,  and  in  Parliamentary  Com- 
mittees. He  was  a  Queen's  Counsel,  a  Bencher  of  the  Middle  Temple,  and 
Recorder  of  Maidstone,  Tenterden,  and  Dynchurch. 

A  few  years  ago  he  was  appointed  a  Commissioner  of  the  Insolvent  Court, 
and  in  1846,  he  was  made  Chief  Justice  of  Bombay,  and  received  the  honours 
of  knighthood.  His  death  occurred  at  Bombay  in  May  last  Sir  David,  as 
is  well  known,  leaves  among  his  surviving  brothers,  sir  Frederick  Pollock, 
present  Chief  Baron  of  the  Exchequer,  and  Sir  George  Pollock,  one  of  the 
heroes  of  the  late  war  in  India.  Sir  David  had  a  numerous  family  of  his 
own ;  two  of  his  sons  are  eminent  solicitors,  and  one  of  them,  we  believe, 
has  a  legal  appointment  at  Bombay. 


N*tD  Publication*. 

The  History  of  the  Pleas  of  the  Crown.  Bt  Sat  Matthew  Hale,  Knt., 
sometime  Lord  Chief  Justice  of  the  Court  of  King's  Bench.  First  publish- 
ed from  his  lordship's  original  manuscript,  and  the  several  references  to 
the  record  examined  by  the  originals,  with  notes  by  Solomon  Eklyn,  of 
Lincoln's  Inn,  Esq.,  with  a  table  of  the  principal  matters.  First  Ameri- 
can edition,  with  notes  and  references  to  later  cases  by  W.  A,  Stoees, 
and  E.  Ingbesoll,  of  the  Philadelphia  Bar.  In  two  volumes,  Philadel- 
phia, Robert  H.  Small,  1847. 

It  is  with  great  pleasure  that  we  announce  this  valuable  contribution  in 
aid  of  the  knowledge  of  the  criminal  law  in  this  country.  The  great  work 
of  Sir  Matthew  Hale  had  lost,  in  a  great  measure,  its  use  as  a  book  of  con- 
stant reference,  owing  as  well  to  the  more  practical  character  of  some 
modern  treatises  on  criminal  law,  as  to  the  want  of  a  convenient  edition. 
All  writers  on  the  subject,  however,  have  regarded  him  as  the  great  father 
of  the  criminal  law,  and  the  Historia  Placitaram  Corona,  have  always- 
held  a  position  as  conspicuous  in  that  branch  of  the  science,  as  the  celebra- 
ted Institutes  of  Sir  Edward  Coke,  in  the  other  departments  of  the  common 
law.  Such  a  book,  edited  with  conscientious  industry  and  judgment,  must 
of  course,  be  of  great  value  to  every  lawyer,  indispensable  indeed,  to  one 
whose  object  is  rather  petere  fontes  quam  sectari  rivulos.    The  notes  of 
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die  American  editors,  Messrs.  Stokes  and  Ingersoll,  give  the  book  great 
practical  value,  and  render  it,  with  Mr.  Wharton's  recent  work  on  Ameri- 
can Criminal  Law,  the  most  important  acquisitions  which  this  department  of 
the  law  has  received  in  this  country.  No  one  who  has  not  made  the  effort, 
can  form  an  idea  of  the  difficulties  which  surround  an  attempt  to  collect  the 
various  scattered  decisions  of  the  courts  in  this  country,  upon  this  subject, 
and  to  mould  into  any  thing  like  a  harmonious  system  their  conflicting 
opinions,  so  as  to  present  the  true  features  of  an  American  criminal  code. 
This  task,  the  American  editors  have  fulfilled  with  as  much  success,  as,  in 
the  necessarily  confused  state  of  the  subject,  could  be  expected.  There  are 
many  notes  relating  to  certain  peculiarities  in  our  criminal  practice,  which 
will  be  read  with  great  interest  That  on  the  general  subject  of  the  writ  of 
habeas  corpus,  vol.  II.  p.  148,  evinces  much  industry,  and  is  written  with 
accuracy  and  precision.  There  is  hardly  a  matter  in  the  whole  scope  of 
criminal  practice  in  reference  to  which  there  seems  to  be  such  a  diversity 
of  opinion  and  practice  as  that  of  the  habeas  corpus^  and  the  Editors  will, 
we  feel  satisfied,  perform  a  very  great  service  to  the  due  administration  of 
public  justice,  if  their  discussion  serves  in  any  manner  to  circumscribe  the 
functions  of  that  writ  within  its  ancient  limits. 

We  observe  that  in  a  note  to  p.  376,  Vol.  II.,  in  speaking  of  the  disquali- 
fication of  witnesses  on  the  ground  of  infamy,  the  Editors  seem  to  think, 
that  the  production  of  the  record  of  the  conviction  of  the  witness  without  a 
judgment  of  the  court  upon  that  conviction,  should  render  the  witness  in- 
competent Although  this  view  may  seem  to  receive  some  countenance  from 
the  text  of  Sir  Matthew  Hale,  it  is  not,  as  indeed  is  admitted,  the  doctrine 
of  more  modern  writers,  and  is  certainly  in  direct  collision  with  the  every 
day  practice  of  the  Courts.  The  notes  on  the  title  of  Treason,  a  subject,  by 
the  way,  on  which  the  authority  of  Lord  Hale  is  yet  pre-eminent,  will  foe 
found  valuable  on  that  comparatively  barren  title  in  our  own  law. 

A  note  on  Deodands,  vol.  L,  429,  will  be  found  curious  and  interesting  to 
the  legal  antiquarian. 

The  work  is  contained  in  two  handsome  volumes,  well  printed,  and  with 
*  copious  index.  We  think,  however,  that  the  convenience  of  reference 
would  have  been  promoted,  had  the  titles  of  the  contents  of  the  pages  been 
placed  at  the  top  of  each  page,  instead  of  the  title  of  the  work. 


The  Argument  List  of  the  Law  Academy  of  Philadelphia,  1847,-48. 

We  are  pleased  to  find  that  we  augured  well  of  the  success  of  the  Argu- 
ment List  of  the  Law  Academy.  The  volume  before  us  shows  from  its  in- 
creased bulk,  the  neat  and  methodical  arrangement  of  its  matter,  and  the 
care  bestowed  upon  the  preparation  of  the  cases,  that  no  efforts  have  been 
spared  to  add  to  its  usefulness  or  interest.  The  various  modes  in  which 
Questions  present  themselves  for  argument  at  law  and  in  equity,  motions 
for  new  trial,  and  in  arrest  of  judgment,  cases  stated,  applications  for  in- 
junctions, hearing  on  bill  and  answer,  &c.,  are  well  illustrated,  and  are 
creditable  to  the  industry  and  skill  of  the  officer  of  the  association  upon 
whom  this  duty  devolves. 
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CASES  DECIDED  IN  1845  AND  1846  IN  MASSACHUSETTS,  NEW  YOKK,  PENNSYL* 
VANIA,  VIRGINIA,  NORTH  CAROLINA,  AND  SOUTH  CAROLINA. 

(Concluded  from  page  548.) 

VENDOR  AND  PURCHASER. 

19.  Tfie  mere  concealment  of  a  material  feet  by  the  seller  will  not  vitiate 
Rich  a  contract,  where  the  buyer  examines  for  himself,  and  has  an  opportuni- 
ty of  judging  as  to  the  existence  of  the  fact     Id. 

20.  Falsehood  by  the  seller  in  matters  of  opinion,  will  not  vitiate  such  a 
contract,  and  falsehood  in  matters  of  fact,  will  only  vitiate  it  where  the 
buyer  had  no  fair  opportunity  of  judging  for  himself,  and  relied  upon  the 
representations,  of  the  seller,  or  where  the  feet  was  peculiarly  within  the 
knowledge  of  the  seller.  4  Id. 

21.  Vendee  put  into  possession  of  the  land,  bound  to  pay  interest  on  the 
purchase  money.  Oliver's  executor  v.  HallanCs  administrator,  1  Grat.  298. 

22.  Interest  on  purchase  money  not  recoverable  from  a  vendee  who  has 
never  been  in  possession.     Tyson  v.  Passmore,  2  Barr,  122. 

23.  A.  agreed  to  sell  the  whole  of  a  tract  of  vacant  land,  alleging  a  war- 
rant he  held  would  entitle  him  to  obtain  a  title  from  the  State.  Articles 
were  then  drawn  for  the  land  to  be  acquired  under  said  warrant.  The  law 
only  permitted  him  to  acquire  a  part  under  this  warrant,  which  he  did,  and 
offered  to  convey.  He  then  procured  a  warrant,  &c,  for  the  residue ;  and 
the  vendor  was  held  entitled  to  recover  in  ejectment,  in  the  nature  of  a  bill 
for  performance,  the  part  thus  subsequently  required.    Id. 

24.  On  an  agreement  to  convey,  equity  will  turn  the  party  into  a  trustee 
when  he  subsequently  acquires  the  property.    Id. 

25.  Misrepresentation  of  the  effect  of  a  written  agreement  at  the  time  of 
execution,  must  be  made  good.    Per  Gibson,  G.  J.    Id. 

26.  On  the  sale  of  the  equitable  interest  of  a  vendee  under  articles,  the 
proceeds  are  to  be  distributed,  according  to  the  priority  of  the  lien.  Came- 
ghan  v.  Brewster,  2  Barr,  41. 

27.  Nor  is  this  rule  altered  by  the  feet,  that  on  the  first  of  two  judgments 
for  instalments  of  the  purchase  money,  bail  in  stay  of  execution  has  been 
given,  and  the  plaintiff  has  received  the  money  on  the  second  judgment  and 
execution.    Id.  m 

28.  Purchaser  rescinding  an  agreement  for  conveyance,  need  not  surren- 
der the  agreement  until  he  has  been  repaid  and  he  may  surrender  on  the 
trial.     Spalding  v.  Hedges,  2  Barr,  240. 

29.  Where,  upon  a  sale  of  personal  property,  consisting  of  heavy  articles, 
as  lumber  lying  upon  a  dock,  which  had  been  previously  measured,  the  ven- 
dor and  vendee,  being  at  the  place  where  the  property  is,  agree  upon  a  sale 
by  words  in-presenti,  and  there  is  nothing  to  be  done  to  ascertain  the  quanti- 
ty, quality  or  value  of  the  articles,  and  then  payment  is  postponed  till  ano- 
ther time,  or  till  the  happening  of  some  other  event,  the  property  is  deemed  to 
be  delivered  and  the  sale  is  complete.     Skindler  v.  Houston,  1  Den.  48. 

80.  In  executed  contracts  for  the  sale  of  personal  property,  where  there 
is  neither  fraud  nor  express  warranty,  the  purchaser  takes  the  property  at 
his  own  risk,  as  to  its  quality  and  condition.    Moses  v.  Mead,  1  Den.  378. 

31.  Where  provisions  are  sold  as  merchandise,  there  is  no  implied  war- 
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ranty  of  soundness,  bat  it  seems  that  where  they  are  sold  for  domestic  use, 
the  law  presumes  that  the  seller  is  acquainted  with  their  quality,  and  he  is 
liable  to  the  purchaser  if  they  turn  out  to  be  unwholesome.    Per  Branson, 

a  j.  id. 

32.  Where  property  is  sold  with  an  understanding  that  it  is  unsound  from 
any  cause,  and  in  consequeuce  of  such  understanding  it  sells  for  less  than 
it  would  otherwise  have  brought,  there  shall  be  no  general  implication  of 
warranty ;  and  in  every  such  sale  the  vendor  shall  be  held  free  from  liability, 
unless  he  has  been  guilty  of  deceit,  or  such  false  representation  as  was  cal- 
culated to  suppress  inquiry,  or  lull  the  suspicions  of  a  reasonable  man. 
Watson  v.  Boatwright,  1  Rich.  402. 

33.  There  is  no  warranty  of  value,  on  the  sale  or  exchange  or  the  paying 
away  of  genuine  bank  notes,  and  it  seems  there  is  a  warranty  of  the  genuine- 
ness of  a  note  sold  or  paid  away.    Edmunds  v.  Diggs,  1  Grat.  359. 

34.  The  maker  of  two  promissory  notes  which  were  past  due,  in  order  to 
obtain  a  renewal  for  three  months,  agreed  with  the  holder  to  give  him  a  new 
note  for  the  aggregate  amount  of  principal,  and  pay  the  discount  upon  it 
and  the  back  interest,  and  in  addition,  to  transfer  to  the  holder  at  par,  drafts 
on  New  York  and  Albany  worth  three-fourths  of  one  per  cent,  pre- 
miums to  an  amount  equal  to  the  debt ;  held  that  the  new  note  given  pur- 
suant to  the  arrangement  was  void  for  usury.  The  S.  C.  Bank  v.  Scher- 
merhorn,  1  Den.  1553. 

35.  Every  attempt  by  a  bank  to  put  upon  a  borrower  bank  bills,  not  its 
own,  and  below  par  at  that  time  and  place,  is  usurious,  unless  the  bank  by 
its  contract  of  loan,  engage  to  make  the  notes  good  as  cash.  Bank  of  the 
State  v.  Ford,  5  Ire.  692. 

See  Constitutional  Law,  3. — Contract,  17. — Debtor  and  Creditor,  11. — 
Evidence,  22,  24. — Mortgages,  3. — Sheriff,  9. —Trusts  and  Trustees,  15. 

Verdict. — See  Evidence,  12.— Vendor  and  Purchaser,  2. 

WAGERS* 

1.  Though  a  party  who  has  bet  money  upon  the  result  of  an  election  is 
entitled  to  recover  the  same  of  the  stakeholder,  yet  where  the  deposit  was 
made  in  the  bills  of  a  bank  which  failed  before  the  suit  was  brought  and  no 
demand  had  been  made  of  the  stakeholder  and  there  was  no  evidence  that 
he  had  parted  with  the  bills,  it  was  held  that  he  was  only  liable  for  the 
value  or  them  at  the  time  of  bringing  the  action.  Fowler  v.  Van  Surdam, 
I  Den.  557. 

Warranty.-* See  Vendor  and  Purchaser,  8,  30, 31, 32, 33.— Witness,  13. 

WITNESSES. 

1.  Whether  a  witness  is  competent,  by  reason  of  intoxication,  is  in  the 
discretion  of  the  court.    Gould  v.  Crawford,  2  Barr,  89. 

2.  One  not  made  a  party  defendant,  cannot  be  objected  to  as  a  witness  on 
the  allegation  that  he  is  liable  to  plaintiff    Id. 

8.  Where  a  witness  haB  no  home  or  family,  his  deposition  taken  out  of 
the  jurisdiction,  at  a  place  where  he  was  at  work,  when  last  heard  of,  may 
fee  read.    Id. 

4.  The  evidence  of  a  deceased  witness  may  be  stated  in  substance,  the 
precise  words  are  unnecessary.    Id.  2  Barr,  89. 

5.  A  judgment  creditor  of  one  who  may  be  insolvent  is  a  competent  wit- 
ness for  him,  in  a  suit  for  the  recovery  of  land.    Id.,  2  Barr,  55. 

6.  A  clerk  of  a  corporation  is  a  competent  witness  to  identify  its  books 
and  verify  its  records,  though  he  is  a  member  of  the  corporation,,  and  in 
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terested  in  the  suit  in  which  those  books  and  records  are  used  as  evidence 
Wiggins  v.  F.  B.  Church,  in  Lowell,  8  Met  301. 

7.  A  devise  of  a  power  to  an  executor  to  sell  land,  or  a  devise  of  the  land 
to  him  in  trust  to  sell,  does  not  give  him  such  an  interest  in  the  land  as  dis- 
qualifies him  from  being  an  attesting  witness  to  the  will.  Tucker  r. 
Tucker,  5  Ire.  161. 

8.  An  executor  is  a  competent  attesting  witness  to  a  will  of  real  property. 
Henderson  v.  Kenner,  1  Rich.  474. 

9.  An  executor  is  an  incompetent  attesting  witness  to  a  will  of  personal 
property,  under  the  act  of  1824.     Taylor  v.  Taylor,  1  Rich.  631. 

10.  An  executor  claiming  no  interest  as  legatee  or  devisee  under  the 
will,  and  not  being  liable  for  costs,  is  a  competent  witness  to  sustain  the 
validity  of  the  will  under  which  he  acts.    Id. 

11.  An  executor,  defendant  cannot  be  a  witness  to  charge  himself,  there- 
by discharging  the  land  of  a  devisee,  co-defendant,  of  the  decedent's  debts. 
Hunt  v.  Moore,  2  Barr,  165. 

12.  An  executor  having  paid  a  legacy,  is  incompetent  as  a  witness  to 
establish  the  will  on  an  issue  of  derisavit  vel  non.  Hinkle  v.  Eichelberger, 
2  Barr,  483. 

13.  These  words  in  the  habendum  of  a  quit  claim  deed,  from  A.  to  R, 
"  to  have  and  to  hold  the  aforementioned  premises  to  R,  his  heirs  and 
assigns  forever,  so  that  neither  I,  the  said  A.,  nor  my  heirs,  nor  anv  other  per- 
son claiming  from  or  under  me,  Bhall  or  will,  by  any  way  or  means,  have,  claim, 
or  demand  any  right  or  title  to  the  aforesaid  premises,"  constitute  a  cove- 
nant of  warranty  or  quiet  enjoyment  against  all  persons  claiming  under  or 
from  A. :  If,  therefore,  A.  afterward  conveys  the  same  land  to  C,  by  deed 
of  warranty  in  the  usual  form,  and  C.  brings  a  writ  of  entry  to  recover  the 
land  from  A.,  C.  is  a  competent  witness  for  A.  in  the  trial  of  the  case,  his 
interest  on  one  side  being  counterbalanced  by  his  interest  on  the  other. 
Newcomb  v.  Presbrey,  8  Met.  406. 

14.  A  party  to  a  sealed  note  to  which  payment  with  leave,  &c.  has  been 

S leaded,  is  competent  to  prove  an  extension  of  time  to  himself;  thereby 
ischarging  another  party  who  was  a  surety,  notice  having  been  given  of 
this  fact  under  the  plea.    Miller  v.  Stem,  2  Barr,  286. 

15.  One  who  has  acquired  an  interest  in  a  debt  by  assignment,  is  incom- 
petent as  a  witness  in  a  suit  for  its  recovery,  .even  though  he  has  reassigned 
his  interest,  and  pays  all  the  costs  into  court  Clover  v.  Painter,  2  Barr,  46. 

16.  Assignor  of  a  debt  cannot  be  called  as  a  witness  by  his  assignee. 
Muirhead  v.  Kirkpatrick,  2  Barr,  425. 

17.  Plain  tiff,  an  insolvent,  having  released  surplus  to  his  assignee  is  not 
rendered  thereby  a  competent  witness.    Bittinger  v.  Keys,  2  Barr,  459. 

18.  The  admissions  of  one  who  is  jointly  sued  with  others,  are  competent 
evidence  against  himself.     Spencer  v.  Campbell,  9  W.  &  S.  32. 

19.  One  of  two  defendants  in  ejectment,  on  whom  the  writ  had  been 
served,  and  who  had  pleaded,  cannot  by  disclaimer,  (his  plea  having  been 
permitted  to  be  withdrawn)  make  himself  a  competent  witness  for  his  co- 
defendant  ;  for  he  may  still  be  liable  for  costs  and  mesne  profits.  Kirk  v. 
Euring,  2  Barr,  453. 

20.  That  a  witness  for  the  prosecution  in  criminal  cases  has  contributed 
funds  to  carry  it  on,  goes  only  to  his  credibility.  The  People  v.  Cunning- 
ham, 1  Den.  524. 

21.  A  stranger  to  a  suit  for  damages  occasioned  by  the  erection  of  a  dam 
whose  land  is  thereby  flooded,  is  not  incompetent  as  a  witness,  even  though 
he  may  have  granted  the  rights  of  which  the  party  cannot  avail  himself  but 
by  thus  swelling  the  water.    Riddle  v.  Dixon,  2  Barr,  372. 

22.  Declarations  of  the  owner,  to  be  evidence  against  his  grantee,  most 
he  prejudicial  to  himself  at  the  time ;  hence,  where  A.,  who  was  the  owner 
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of  land,  on  which  he  had  erected  a  mill  and  dam,  was  also  the  owner  of 
tract  BM  his  declaration  as  to  the  extent  of  his  right  to  swell  the  water  on 
tract  B.,  by  means  of  a  dam  under  a  grant  of  the  former  tract,  are  not  evi- 
dence against  the  subsequent  owner  of  B.    Id. 

23.  Evidence  of  contradictory,  statements  to  discredit  a  witness  examined 
at  the  trial,  not  admissible,  unless  he  is  first  examined  as  to  such  state- 
ment*, so  as  to  give  an  opportunity  for  explanation.  McAteer  v.  McMullen, 
2  Barr,  32. 

^  24.  So  if  an  omission  by  the  witness  to  state  facts  in  a  previous  trial  be- 
tween other  parties,  unless  it  be  shown  to  have  been  pertinent  to  that  issue, 
and  then  subject  to  the  rule  above  stated.    Id. 

Witnesses, — See  Deeds,  7. — Error,  6, 12. — Evidence,  35* 

WILLS  AND  TESTAMENTS. 

1.  Where  a  will  is  offered  for  probate  on  the  ground,  that  it  was  found 
among  the  valuable  papers  of  the  intestate,  being  all  in  his  handwriting,  it 
is  proper  in  the  judge  to  leave  it  to  the  jury  to  determine,  whether,  from  all 
the  circumstances,  they  believe  the  paper  writing  was  deposited  by  the  de- 
ceased among  his  valuable  papers,  with  the  intention  that  it  should  be  his 
will.    Simins  v.  Simins,  5  Ire.  R.  648. 

2.  A  paper  intended  to  be  executed  as  a  written  will,  but  not  so  executed, 
may  be  a  good  nuncupative  will,  if  made  under  the  circumstances,  and 
proved  by  the  number  of  witnesses  prescribed  by  the  statute.  Phoebe  v. 
Boggess,  1  Grat.  129. 

3.  A  will  of  personal  property  must  be  executed  according  to  the  law  of 
the  country,  where  the  domicil  of  the  testator  was  at  the  time  of  his  death* 
Hyman  v.  Gaskins,  5  Ire.  R.  267. 

4.  It  is  therefore  most  proper  that  such  a  will  should  be  first  submitted 
to  the  forum  of  the  domicil  at  the  time  of  the  death,  but  that  course  is  not 
absolutely  necessary.    Id. 

5.  The  court  of  probate  in  this  State  does  not  inquire  into  the  validity  of 
a  will  of  personality,  proved  in  the  State  where  the  domicil  was,  but  looks 
only  to  the  probate,  and  thereupon  grants  letters  of  administration  or  letters 
testamentary,  as  the  case  may  be.  Or,  perhaps,  the  probate  had,  and  letters 
granted  in  another  State,  duly  authenticated  according  to  the  provisions  of 
the  constitution  of  the  United  States,  may  authorize  the  executor  or  admin- 
istrator to  sue  in  our  courts.    Id. 

6.  The  court  in  which  a  suit  is  pending  to  contest  the  validity  of  a  will 
admitted  to  probate,  may  direct  the  issue  devisavit  vel  non  to  be  tried  at  its 
own  bar,  on  the  chancery  side  of  the  court  Coulter's  executor  v.  Bryan 
and  Wife,  1  Grat  18. 

7.  Where  a  party  has  interests  under,  and  against  the  will,  he  may  be 
authorized  by  the  court  to  choose  whether  he  will  be  plaintiff,  or  defendant 
in  the  issue.    Id. 

8.  Upon  directing  the  issue  devisavit  vel  non,  the  court  should,  if  moved 
so  to  do,  direct  the  executor,  if  a  competent  witness,  to  be  received  and  ex- 
amined upon  the  trial.    Id. 

9.  Although  an  unrevoked  will,  which  is  lost  or  destroyed,  may  be  ad- 
mitted to  probate,  upon  parol  proofs  of  its  contents,  yet  it  will  not  be  so  ad- 
mitted unless  the  evidence  of  its  whole  contents  is  most  clear  and  satisfac- 
tory. Davis  v.  Sigourney,  8  Met.  487.  Durfce  v.  Durfee,  8  Met. 
490,  (note.) 

10.  When  the  probate  of  a  will  has  been  obtained  in  a  sister  State,  and 
is  authenticated  as  the  laws  of  the  United  States  direct,  it  is  in  such  an 
authentic  form  as  to  supersede  the  necessity  of  a  probate  in  the  courts  of  ( 
this  State,  and  such  an  authentication  may  be  given  in  evidence  to  sustain 
a  suit.    Lancaster  v.  McBryde,  5  Ire.  421. 
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11*  A  paper,  purporting  to  be  testamentary,  being  found  with  the 
lure  obliterated,  the  presumption  is,  it  was  obliterated  by  the  testator. 
Baptist  Church  v.  Robbarts,  2  Barr,  110. 

12.  The  onus  of  showing  accident,  mistake)  Jte.,  lies  on  the  party  offering 
it  for  probate.    W 

13.  Declarations  of  intent,  and  condition,  and  circumstances  of  family, 
are  not  sufficient  to  rebut  the  presumption.    Id.  ■ 

14.  Testator  having  grandchildren  and  great  grandchildren,  descendants 
of  his  three  children,  A.,  B.  and  C,  by  deed  conveyed  certain  land  to  the 
•epresentatives  of  B.  and  C.  He  then  made  his  will,  doming  land  to  two 
of  the  children  of  A.,  paying  certain  amounts  to  their  brothers  and  sisters. 
He  then  made  certain  specific  bequests,  and  gave  the  residue  of  his  estate 
equally  among  his  grand  children  and  great  grand  children,  who  were  to 
take  per  stirpis ;  stating  it  had  been  his  anxious  desiro  to  make  as  equal  a 
distribution  as  possible.  By  a  codicil  reciting  the  conveyance,  he  devised, 
M  my  will  is,  that  said  property  shall  be  in  lien  of  a  provision  in  my  will,  and 
shaft  not  be  accounted  any  part  of  my  residuary  estate ;  noither  shall  any 
gifts  to  them  be  so  considered :"  Hell,  the  codicil  was  not  a  revocation  of 
the  residuary  devise  but  was  intended  to  show  that  the  conveyance  was 
not  to  be  considered  an  advancement,  for  the  opposite  construction  would 
produce  a  great  inequality  in  the  distribution  of  the  estate.  Marshal?* 
Appeal,  2  Barr,  388. 

15.  The  court,  in  deciding  upon  the  intention  of  testator,  receive  evidence 
of  the  value  of  the  property  devised  or  referred  to  in  the  wilL    Id. 

16.  Influence,  in  procuring  a  will  to  be  made,  to  be  undue,  must  not  be 
an  influence  obtained  by  '*  modest  persuasion,"  by  arguments  addressed  to 
the  understanding,  or  by  appeals  to  the  affections  merely,  but  must  be  an 
influence  obtained  either  by  flattery,  by  excessive  importunity,  by  threats, 
or  in  some  other  way  by  which  a  dominion  is  acquired  over  the  will  of  the 
testator ;  and  must  be  so  great  as,  in  some  decree,  to  destroy  his  free  agency, 
to  constrain  him  to  do  what  is  against  his  will,  but  what  he  is  unable  to 
refuse.     CtNealVs  administrator*  v.  Farr,  1  Rich.  80. 

17.  What  is  undue  influence,  is  to  some  extent,  a  question  of  tact  for  the 
jury,  but  if  they  find  undue  influence  when  there  is  no  evidence  to  sustain 
their  verdict,  it  will  be  set  aside.    Id. 

18.  A  testator  devised  part  of  his  real  estate  to  the  legal  heirs  of  his  de- 
ceased brother  S. :  at  the  time  of  the  testator's  decease,  the  legal  heirs  of  S. 
were  six  of  his  children  living,  eleven  children  of  his  deceased  daughter,  D. 
and  six  children  of  his  deceased  son  L.  Held,  that  the  heirs  of  S.  took 
per  stirpis  and  not  per  capita,  to  wit,  his  living  children  one-eighth  each, 
the  children  of  D.  one-eleventh  of  one-eighth  each,  and  the  children  of  L. 
one-third  of  one-eighth  each.    Dagget  v.  Slack,  8  Met  450. 

19.  A  general  devise  to  the  heirs  of  a  person  who  is  then  living,  but  is 
not  referred  to  as  living,  is  void ;  but  a  devise  to  the  heirs  of  one  who  is 
stated  in  the*  will  to  be  living,  is  a  valid  disposition  in  favour  of  those  who 
would  bo  his  heirs  if  he  should  then  die*    Heard  v.  Horton,  1  Den.  165. 

20.  Bequest  of  interest  to  A.,  and  if  sho  dio  without  lawful  issue,  the 
principal  to  R,  is  a  vested  interest  in  B.    Hopkins  v.  Jones,  2  Barr,  69. 

21.  In  cases  of  personality  the  words  "  dying  without  issue"  are  construed 
to  mean  without  leaving  such,  if  in  accordance  with  the  testator's  in- 
tent   Id. 

22.  Devise  to  my  daughter  A.  for  life,  remainder  to  her  children  in  fee, 
A.  then  having*  a  child,  "provided  if  she  die  without  issue  to  my  son  B.," 
an  executory  devise,  and  not  too  remote,  the  word  issue  being  confined  to 
children  previously  referred  to*  Per  Cfibson  C.  •/.  and  Kennedy  *7.  De» 
ffaa*  v.  ftunn,  2  Barr,  235. 

23.  Testator  devised  all  his  estate  among  his  seven  brothers  and  sisters, 
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